6-20-94 
Vol.  59 


No.  117 


Monday 
June  20, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


y 


A*'  c- 


<5^ 


)lc  *  *  *  )tc  *  *  *  *  *  *  *  *  5K*  )K  3  ”  0 1 G I T 

A  PR  Uni5E346U  DEC  94  R 
UMI  SERIALS  ACQUISITIONS 
300  N  ZEEB  RD 
PO  BOX  1346 

ANN  ARBOR  MI  48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U  S.  Government  Printing  Office 
(ISSN  0097-6326) 


6-20-94 

Vok  59  No.  117 
Pages  31503-31916 


Monday 
June  20,  1994 


II 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  bv  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402, 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Remster  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Number  1 
(lanuary  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  tor  S200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

hefp@eids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Nlonday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  pantT 
edition  is  $444,  or  $490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  .$6.00  for  each  issue,  or  S6.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders, 

Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  P.A 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication;  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions; 

Paper  or  fiche  202-783-3238 

Assistance  with  public  subscriptions  512-2303 

Online: 

Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copies/back  copies; 

Paper  or  fiche  783-3238 

Assistance  with  public  single  copies  •  512-2457 

FEDEILAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


523-5243 

523-5243 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


ni 


Coritents 


Federal  Register 
Vol.  59,  No.  tt7 
Monday,  June  20,  1994 


Agricultural  Marketing  Service 
RULES 

Fruits,  vegetables,  and  other  prorfocts,  fresh;  rrrspectfon, 
certification,  and  standards;  fee  schedules,  31503- 
31505 

Agriculture  Department 

See  Agricultural  Marketing  Seirvice 
See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Grain  Inspection  ServH:e 
See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  31624 
Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  doBBesticr 
Mexican  fruit  fly,  315ftl-31562 
NOTICES 
Meetings; 

Animal  Welfare  Act;  farm  animal  issues,  31623 

Architectural  and  Transportation  Barriers  Compliance 
Board  ^ 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 

Buildlings  and  facilities;  State  and  local  government 
facilities,  31676-31805 

Army  Department 

NOTICES 

Meetings: 

Science  Board,  31625 

Arts  and  Humanities,  Natfonat  Foundation 

See  National'  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Dtsease  Control  and  Prevention 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Tuberculosis  patient  hospitalization  study  and  tdoerctthir 
skin  testing  demonstration  projects,  31634-31637 
Vaccine  information  materials;  simplificaiticm,  31888-31892 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

East  River,  NY;  safety  zone,  31532-31533 
Hudson  River,  NJ  and  NY;  safety  zone,  31533-31534, 
31537-31538 

Parish  Creek  and  West  River,  MD;  safety  zone,  31535- 
31536 

Potomac  River,  VA;  safety  zone,  31536-31537 
Upper  Mississippi  Rtves;  safety  zone,  31534—31535 
Regattas  and  marine  parades: 

Friendship  Festival  Air  Show,  31529-31530 

Pori  Offsboae  Grand  31S30-31531 

South  Sioux  Regatta  Dayt,‘ 31531-31532 


PROPOSED  RULES 

Regattas  and  marine  parades: 

Thunder  on  the  Water,  31567-31568 
Vessel  documentation:  and  measurement: 

Citizenship  requirements  for  trusts,  etc.,  31580-31583 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Admirristtation 
NOTICES 

Agency  information  co}lection>  activities  under 
review,  31624 

Commodity  Futures  Trading  Conamission 
NOTICES 

Meetings;  Sunshine  At;t,  31673 

Customs  Service 

RULES 

North  American  Free  Trade  Agreement  (NAFTA): 

Tariff  preference  level  provisions;  textile  and  apparei 
goods;  certificates  of  eligibility,  31519-31521 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
PROPOSED  RULES 
Acquisition  regulations: 

Rights  in  technical  data,  31584-31620' 

Education  Department 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
School-to-work  and  ucban/rucal  oppoctunitie.s  program, 
31854-31880 

Employment  and  Training  Administration 
NOTICES 

Grants  and  cooperative  agreements;  avairabilify,  etc.: 

Job  Training  Partnership  Act — 

School-to-work  and  urban/Tural  opportunities  program, 
31854-31'880' 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Elepartment 

NOTICES 

Meetings: 

Human  Radiation  Experiments  Advisory  Committee, 
31625 

Environmental  PtEotectiorr  Agency 

RULES 

Air  quality  implementatfort  plans;  approval'  and 
promulgQtfoiT;  varirms  States: 

Indiana,  31544-31548 
Wyoming,  31548-31551 
Hazardous  waster 
'  Identification  an«f  listings 

Beryllium  powder,  31551-3T552 
Reporting  and  recordkeeping  reqptreinents;  technic®!' 
amendments,  3154fP-31544 
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PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States; 

Indiana,  31568 
Hazardous  waste: 

Hazardous  waste  management  system:  recycling 
regulatory  program.  315R8-31569 
NOTICES 
Meetings: 

Environmental  auditing  policy.  31914-31915 

Equal  Employment  Opportunity  Commission 
NOTICES 

Meetings:  Sunshine  Act,  31673 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Farm  Credit  Administration 
PROPOSED  RULES 
Farm  credit  system: 

Referral  of  known  or  suspected  criminal  violations. 
31562-31567 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives; 

Boeing.  31507-31516 
Fokker,  31516-31517 
Jetstream,  31517-31518 
Class  D  airspace,  31518-31519 
PROPOSED  RULES 

National  Park  System;  effects  of  aircraft  overflights  on 
national  parks.  31886 
NOTICES 

Exemption  petitions:  suimnarv  and  disposition.  31667- 
31669 
.Meetings: 

Civil  Tiltrotor  Development  Advisory  Committee,  31672 
Passenger  facility  charges:  applications,  etc.: 

Long  Island  MacArthur  Airport.  NY,  31669 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 

Low  power  television  service:  application  acceptance 
standard;  major  changes  definition:  four-letter  call 
signs,  31552—31557 
Radio  services,  special: 

Private  land  mobile  sendees — 

800  MHz  channels  in  U.S./Canada  border  area: 
licensing,  31557-31558 

Federal  Energy  Regulatory  Commission 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Gulf  States  Utilities  Co.  et  al.,  31626 
Environmental  statements;  availability,  etc.: 

Kennebec  River  Basin  hydroelectric  projects:  meetings, 
31625 

Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Co.  et  al..  31626-31629 
Applications,  bearings,  determinations,  etc.: 

Columbia  LNG  Corp.  et  al..  31629 

Equitable  Resources  Marketing  Co.,  31629-31630 

Tenaska  Power  Sendees  Co..  31630 


Federal  Grain  Inspection  Service 
RULES 

Grain  inspection  equipment:  official  performance 
requirements: 

Wheat  and  soybean  protein  content:  chemical  reference 
method.  31505-31507 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Advisory  Committee,  31623-31624 

Federal  Maritime  Commission 
PROPOSED  RULES 
Practice  and  procedure: 

Private  complaint  actions:  withdrawn.  31584 
NOTICES 

Agreements  filed,  etc.,  31634 

Federal  Railroad  Administration 
NOTICES 

Traffic  control  systems:  discontinuance  and  removal: 
Southern  Pacific  Lines.  31669-31670 

Fish  and  Wildlife  Service 
PROPOSED  RULES 

Endangered  and  threatened  species; 

Recovery  implementation  program  for  endangered  fish 
species  in  Upper  Colorado  River  Basin:  recovery 
action  plan  modifications,  31620-31621 
NOTICES 

Environmental  statements:  availability,  etc.; 

Incidental  take  permits — 

Shell  Oil  Co,  and  Metropolitan  Water  District.  Orange 
County,  CA;  California  gnatcatcher  and  coastal 
cactus  wren,  31646-31648 
Pacific  coastal  barriers  study,  31648-31649 

Food  and  Drug  Administration 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Aquatic  animals;  evaluation  of  utility  of  food  additives; 

guideline  availability,  31637-31638 
Export  applications — 

Heartgard-30  FX,  31638-31639 
International  drug  scheduling;  Psychotropic  Substant;es 
Convention:  stimulant/hallucinogenic  and 
nonbarbiturate  sedative  drugs;  data  and  comment 
request,  31639-31643 

Forest  Service 
NOTICES 

Environmental  statements;  availability,  etc.; 

Fremont  National  Forest.  OR,  31624 
Willamette  National  Forest,  OR.  31624 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Ser\'ices  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 

Employer  group  healtli  plans;  mandatory  enrollment 
requirements.  31569-31580 
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Health  Resources  and  Services  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Disadvantaged  students  scholarship  program,  31643- 
31646 

Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Cases  filed,  31630-31632 
Decisions  and  orders,  31632-31634 

Housing  and  Urban  Development  Department 
RULES 

Public  and  Indian  housing: 

Participation  and  compliance  requirements,  31521-31523 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 

Public  and  Indian  housing — 

Lead-based  paint  risk  assessments,  31906-31911 
Youth  sports  program,  31646 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Interstate  Commerce  Commission 
NOTICES 

Railroad  operation,  acquisition,  con  si  ruction,  lMc.; 

Canadian  National  Railway  Co.,  31649-31650 
Railroad  services  abandonment: 

Consolidated  Rail  Corp..  31650 

Justice  Department 
See  Prisons  Bureau 
PROPOSED  RULES 

.Americans  with  Disabilities  Act;  implementation; 
Nondiscrimination  on  basis  of  disability — 

State  and  local  government  services;  public 
accommodations  and  commercial  facilities; 
accessibility  standards,  31808-31816 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 
NOTICES 

Realty  actions;  sales,' leases,  etc.; 

California;  correction,  31646 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  31894-31903 

Merit  Systems  Protection  Board 
NOTICES 

Senior  Executive  Service; 

Performance  Review  Board;  menjbership,  31650-31651 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Minority  Business  Resource  Advisory  Committee,  31651 

National  Foundation  on  the  Arts  and  the  Humanities 
NOTICES 

Senior  Executive  Service;  . 

Performance  Review  Board;  membership,  31651 


National  Highway  Traffic  Safety  Administratloni 
RULES 

Nonconforming  vehicles  imported  into  United  States, 
adoption  of  continuous  entry  bond  as  alternative  to 
single  entry  bond,  31558-31560 

National  Oceanic  and  Atmospheric  Administration 
PROPOSED  RULES 

Tuna,  Atlantic  bluefin  fisheries.  31621-31622 

National  Park  Service 
PROPOSED  RULES 
National  Park  System: 

Aircraft  overflights;  effet;1s  on  national  parks,  31hHf) 
NOTICES 

Environmental  statements;  availability,  etc.: 

Manassas  National  Battlefield  Park.  VA,  31649 

National  Science  Foundation 

NOTICES 

Meetings: 

Civil  and  Mechanical  Systems  Special  Emphas»s  Fantl 
lEditorial  Note;  The  agency  heading  for  this  entry,  ior 
a  document  appearing  at  page  30955  in  the  Federal 
Register  of  June  16,  1994,  was  inadvertently  omitled 
in  that  issue's  table  of  contents.) 

Nuclear  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.; 

Yankee  Atomic  Electric  Co.,  31651-31652 
Nuclear  waste  and  spent  fuel  shipment.s: 

Governors’  designees  receiving  advance  notifu  ation 
31652-31654 

Petitions;  Director’s  decisions: 

Umetco  Minerals,  31654 
Applications,  hearings,  determinations,  H?r  . 

Hinds,  Kelli  316.54-31655 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Postal  Service 
RULES 

Mailabilify  prot;eeding  rules;  update,  clarification, 
amplification,  and  improvement,  31538-31540 
NOTICES 

Domestic  Mail  Manual; 

Transition  book;  expiration  date  removed,  31655-3Jf.f 6 

Prisons  Bureau 
RULES 

Inmate  control,  custody,  care,  etc.; 

Inmate  hunger  strikes;  medical  and  administrative 
management  guidelines,  31882-31883 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Research  and  Special  Programs  Administration 
RULES 

Hazardous  materials: 

Hazardous  substances  and  reportable  quantities;  list 
revision,  31822-31851 
NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.,  31676-31672 


VI 


Federal  Register  /  Vol.  59.  No.  117  /  Monday,  June  20,  1994  /  Contents 


Resolution  Trust  Corporation 
NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
Lake  Forest  Marina  Woods/Summit  2,  CA.  et  al..  31656- 
31657 

Spruce  Bluff,  FL,  et  al.,  31657-31658 

Securities  and  Exchange  Commission 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 
Chicago  Board  Options  Exchange,  Inc.,  31658-31660 
Depository  Trust  Co.,  31660 

National  Association  of  Securities  Dealers,  Inc.,  31661 
Options  Clearing  Corp.,  31661-31663 
Applications,  hearings,  determinations,  etc.: 

Al  Holdings,  Inc.,  31663-31664 
Massachusetts  Investors  Trust  et  al.,  31664-31667 

State  Department 
NOTICES 

Munitions  export  licenses  suspension; 

South  Africa — 

Arms  embargo  termination,  31667 

Transportation  Department 
See  Cmst  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation; 
Transportation  for  individuals  with  disabilities,  31816- 
31819 

Treasury  Department 

See  Customs  Service 
RULES 

Practice  before  Internal  Revenue  Service;  attorneys, 
certified  public  accountants,  enrolled  agents,  and 
enrolled  actuaries,  31523-31529 


Separate  Parts  In  This  issue 
Part  n 

Architectural  and  Transportation  Barriers  Compliance 
Board,  31676-31805 

Part  ill 

Department  of  Justice.  31808-31816 


Part  IV 

Department  of  Transportation,  31818-31819 

Party 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  31822-31851 

Part  VI 

Department  of  Labor,  Employment  and  Training 

Administration,  and  Department  of  Education.  Office  of 
Vocational  and  Adult  Education.  31854-31880 

Part  VII 

Department  of  Justice.  Bureau  of  Prisons,  31882-31883 

Part  VIH 

Department  of  Transportation.  Federal  Aviation 
Administration,  and  Department  of  the  Interior. 
National  Park  Service.  31886 

Part  IX 

Department  of  Health  and  Human  Services,  Centers  for 
Disease  Control  and  Prevention,  31888-31892 

Part  X 

Office  of  Management  and  Budget,  31894-31903 

Part  XI 

Department  of  Housing  and  Urban  Development,  31906- 
31911 

Part  XII 

Environmental  Protection  Agency.  31914-31915 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  -is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

51 . 31503 

801 . 31505 

Proposed  Rules; 

301 . 31561 

12  CFR 

Proposed  Rules: 

617 . ........31562 

14  CFR 

39  (5  documents) . 31507, 

31508.31512,31516,31517 

71 . 31518 

Proposed  Rules: 

91 . 31886 

135 . ...31886 

19  CFR 

12 . 31519 

24  CFR 

200 . 31521 

905 . 31521 

941 . 31521 

968 . ......31521 

28  CFR 

549 . 31882 

Proposed  Rules: 

35  . .L..31808 

36  . 31808 

37  . ....31808 

31  CFR 

10 . 31523 

33  CFR 

100  (3  documents) . 31529, 

'31530,31531 

165  (6  documents) . 31532, 

31533,31534,31535,31536, 

31537 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

TCFRPartSI 

RIN  «  0581-AB03 

[Docket  Number  FV-93-002] 

Fresh  Fruits,  Vegetables  and  Other 
Products  Onspection,  Certification,  and 
Standards) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  governing  inspection  and 
certification  for  fresh  firuits,  vegetables 
and  other  products  (other  products  are: 
raw  nuts,  Christmas  trees  and 
evergreens,  flowers  and  flower  bulbs, 
and  onion  sets)  by  adjusting  the  fees 
charged  for  the  inspection  of  these 
products  at  destination  markets  and  by 
clarifying  other  charge-related 
regulations.  The  fee  increases  are 
necessary  to  offset  the  costs  of 
developing  and  maintaining  U.S.  grade 
standards  for  fiesh  fruits,  vegetables  and 
other  products  and  to  recover  the  costs 
of  providing  Federal  inspection  service 
for  these  pr^ucts  at  destination 
markets  as  authorized  by  the 
Agricultiual  Marketing  Act  (AMA)  of 
1946.  Regulations  regarding  fees  for 
inspection  of  small  lots  (fifty  packages 
or  less)  are  added  to  provide  a  fee 
commensurate  with  the  level  of  effort 
typically  required  to  conduct  such 
inspections.  Finally,  regulations 
regarding  charges  for  waiting  time  are 
added  and  coiiditions  governing  the 
applicability  of  dock-side  inspection 
fees  are  clarified. 

EFFECTIVE  DATE:  June  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  C  Bailey,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 

.  Agricultural  Marking  Service,  U.S. 


Department  of  Agriculture,  P.O.  Box 
96456,  Room  2056  South  Building, 
Washington,  DC  20090-6456,  telephone 
(202)  720-5870. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  not  significant  for 
purposes  of  Executive  Order  12866,  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  final  rule  has  b^n  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  certified  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  for  the  revision 
of  the  Regulations  governing  inspection, 
certification  and  standards  for  flesh 
fhiits,  vegetables  and  other  products 
will  not  impose  substantial  direct 
economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

The  regulations  were  last  revised  in 
November  1992.  This  final  rule  reflects 
fee  increases  needed  to  offset  the  cost  of 
developing  and  maintaining  U.S.  grade 
standards  for  flesh  firuits  and  vegetables 
previously  funded  through  an 
appropriation  and  to  recover  the  costs  of 
Federal  fluit  and  vegetable  inspection 
service  at  destination  markets  rendered 
in  accordance  with  the  AMA  of  1946. 

In  the  Agriculture  Appropriations  Bill 
for  fiscal  year  1994,  Congress  directed 
AMS  to  establish  a  user  fee  program, 
pursuant  to  31  U.S.C  9701,  to  recover 
the  cost  of  developing,  reviewing,  and 
maintaining  agricultural  commodity 
standards  that  describe  product  quality 
attributes.  This  rule  amends  fees  and 
charges  applied  to  users  at  destination 
markets  to  recover  the  portion  of  the 
cost  for  fresh  firuit  and  vegetable 
standardization  that  is  applicable  to 
these  users. 

The  AMA  authorizes  voluntary 
ofiicial  inspection,  grading,  and 


certification  on  a  user-fee  basis,  of  firesh 
firuits,  vegetables,  and  other  products 
such  as  raw  nuts,  Christmas  trees,  and 
flowers.  The  AMA  provides  that 
reasonable  fees  be  collected  firom  the 
user  of  the  program  services  to  cover  as 
nearly  as  practicable  the  costs  of 
services  rendered.  The  program  seeks  to 
maintain  an  imobligated  balance  that  is 
at  least  equal  to  4  months  of  operating 
expense.  The  unobligated  balance  for 
the  Federal  inspection  service  at 
destination  markets  at  the  end  of  fiscal 
year  1993  was  1.1  months  of  operating 
expense.  Approximately  $240,000  in 
increases  are  expected  in  the  cost  the 
service  pays  for  General  Services 
Administration  office  rent  and  Federal 
Telecommunications  Service,  and  a 
$120,000  increase  is  expected  for  the 
cost  of  implementing  a  locality-based 
pay  system  in  January  1994.  The  service 
is  implementing  cost-cutting  actions 
during  fiscal  year  1994  that  will  save 
approximately  $350,000  in  destination 
market  costs  each  fiscal  year  beginning 
in  fiscal  year  1995.  These  cost-cutting 
actions  will  offset  most  of  the  expected 
increases  in  service  costs;  however, 
further  action  is  necessary  to  meet  all 
rising  costs  and  for  the  program’s 
unobligated  balance  to  grow  to  the  4 
month  level  necessary  to  provide 
contingency  funding.  This  final  rule 
amends  the  schedule  for  fees  and 
charges  for  services  rendered  to  the 
firesh  finit  and  vegetable  industry  at 
destination  markets  to  reflect  the  costs 
currently  associated  with  the  program. 

A  notice  of  proposed  rulemaking  was 
published  in  uie  Federal  Register  (59 
FR  8871-8873)  on  February  24, 1994 
with  a  thirty  day  comment  period.  The 
comment  period  closed  on  March  28, 
1994.  Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Agricultural  Marketing  Service. 

Four  written  conunents  were  received 
from  field  inspection  personnel.  Two  of 
these  comments  noted  the  need  to 
provide  guidance  on  whether  product 
shipped  in  a  bulk  bin  is  to  be 
considered  a  single  package  when 
determining  fees  under  §  51.38.  AMS 
will  issue  inspection  instructions  that 
state  the  net  weight  of  product  in  bulk 
bins  is  to  be  divided  by  the  net  weight 
of  the  common  package  for  that  pix^uct 
to  determine  the  number  of  pacluges 
represented  by  a  bulk  bin.  The  third 
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comment  noted  that  the  charge  for 
additional  lots  reported  on  an 
inspection  certificate  fails  to  recover  the 
full  cost  of  sampling  product  inspected 
in  accordance  with  Florida  citrus 
standards.  Florida  citrus  standards 
specify  a  number  of  samples  to  be 
examined  for  each  reported  lot  that  is 
higher  than  the  number  of  samples 
typically  used  for  other  standards.  AMS 
believes  that  a  separate  charge  for 
additional  lots  reported  for  products 
inspected  in  accordance  with  the 
Florida  citrus  standards  would  be 
confusing  and  should  not  be  imposed. 

The  fourth  comment  suggested 
eliminating  the  proposed  $264  flat  rate 
for  inspections  of  5  or  more  products 
unloaded  from  land  or  air 
transportation,  and  substituting  carlot 
fees  for  the  first  four  products,  and  a  $37 
fee  for  each  additional  product.  This 
suggestion  would  increase  fees  for 
quality  and  condition  inspections 
another  $6  to  $33  beyond  the  increase 
currently  proposed.  For  this  reason. 

AMS  is  not  adopting  this  suggestion. 

The  fourth  comment  also  suggested 
the  implementation  of  a  charge  for 
additional  lots  reported  on  an 
inspection  certificate  for  product 
inspected  at  dock-side  in  place  of  the 
proposed  fee  increase  in  the  dock-side 
package  rates.  The  commenter  noted 
that  requests  from  applicants  for  dock- 
side  inspections  vary  significantly  not 
only  in  the  number  of  packages  but  also 
in  the  number  of  lots  to  be  separately 
sampled  and  reported  on  an  inspection 
certificate.  By  implementing  a  charge  for 
additional  lots  when  performing  dock- 
side  inspections,  as  AMS  currently  does 
for  inspections  of  product  from  land  or 
air  conveyances,  the  commenter 
believed  that  dock-side  fees  charged  to 
each  applicant  would  more  accurately 
reflect  AMS’s  cost  of  performing  the 
requested  inspection.  The  total  revenue 
to  be  generated  ft’om  charges  for 
additional  lots  would  be  approximately 
equal  to  the  total  revenue  that  would 
have  been  generated  from  the  proposed 
increase  in  package  rates.  Because  this 
suggestion  allows  AMS  fees  at  dock-side 
to  more  equitably  reflect  the  cost  of 
providing  the  requested  service,  and 
because  the  suggestion  would  not  raise 
fees  beyond  the  level  initially  proposed, 
this  suggestion  has  been  adopted  in  the 
final  rule. 

Two  written  comments  were  received 
from  the  industry.  Industry  commenters. 
both  wholesale  finit  and  vegetable 
receivers,  opposed  the  fee  increase  as 
they  believe  the  current  fee  levels 
should  be  sufficient  to  fund  the  serv’ice. 
However.  AMS  projects  that,  without  a 
fee  increase,  the  program  will  exhaust 
its  unobligated  balance  and  become 


insolvent  early  in  Fiscal  Year  1996.  One 
commenter  fiulher  believes  that  the  lack 
of  a  competing  inspection  service  may 
cause  the  program  to  operate 
inefficiently.  While  this  inspection 
service  is  the  only  authorized  inspection 
service  under  the  AMA,  nonetheless, 
the  service  is  not  relying  solely  on  fee 
■increases  to  defray  rising  costs. 

Currently,  the  program  is  phasing  out  a 
third  of  its  permanent  billing  and 
collection  staff  and  releasing  ofilce 
space  in  11  cities  to  save  an  estimated 
$250,000  annually.  Moreover,  the 
service  is  planning  to  reorganize  its 
management  structure  to  eliminate  one 
of  three  management  layers  to  save 
users  of  destination  market  services  over 
$100,000  annually. 

In  light  of  the  continuing  need  to 
maintain  this  AMS  grading  program  on 
a  financially  sound  basis,  the  Agency 
has  decided  to  proceed  with  the  fee 
increase  as  set  forth  in  the  proposal, 
with  one  modification  regarding  dock- 
side  fees  in  accordance  with  a  comment 
received. 

When  product  is  inspected  at  dock- 
side,  the  number  of  different  lots  (i.e. 
varieties,  sizes,  brands)  present  in  the 
product,  along  with  the  number  of  total 
packages,  determines  the  time  required 
to  sample  and  report  inspection  results. 
Therefore,  in  lieu  of  increasing  the 
package  fees  as  had  been  proposed, 

AMS  is  implementing  a  $12  fee  for  each 
additional  lot  reported  on  an  inspection 
certificate  for  product  inspected  at  dock- 
side.  This  is  the  same  fee  that  is 
currently  charged  for  each  additional  lot 
reported  on  an  inspection  certificate  for 
product  unloaded  from  land  or  air 
transportation.  Revenue  from  the 
additional  lot  fee  is  expected  to  be 
equivalent  to  that  of  the  previously 
proposed  package  fee  increase.  By 
implementing  the  additional  lot  fee  for 
dock-side  inspections,  charges  for  these 
inspections  will  more  fairly  reflect 
AMS’s  cost  of  providing  the  requested 
service,  so  that  inspections  of  products 
with  few  varieties,  sizes,  or  brands 
reported  separately  on  the  inspection 
certificate  will  be  charged  at  a  lower  fee 
than  inspections  of  products  with  the 
same  total  number  of  packages  but  with 
comparatively  more  varieties,  sizes,  or 
brands  reported  separately  on  the 
inspection  certificate. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  the  fiscal  year  1994  reserve 
balance  of  the  program’s  trust  fund  is 
projected  to  be  less  than  one  month’s 
operating  reserve  which  is  well  below 


the  four-month  level  necessary  to  ensure 
the  program’s  fiscal  viability. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  51  is  amended  as 
follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  51  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

2.  §  51.38  is  revised  to  read  as  follows: 

§51.38  Basis  for  fees  and  rates. 

(a)  When  performing  inspections  of 
product  unloaded  directly  from  land  or 
air  transportation,  charges  shall  be 
determined  on  the  following  basis: 

(1)  For  products  in  quantities  of  51  or 
more  packages: 

(1)  Quality  and  condition  inspection 
of  1  to  4  products  unloaded  from  the 
same  conveyance: 

(A)  $74  for  over  a  half  carlot 
equivalent  of  an  individual  product. 

(B)  $62  for  a  half  carlot  equivalent  or 
less  of  an  individual  product. 

(C)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  the  same  product. 

(ii)  Condition  only  inspection  of  1  to 
4  products  unloaded  from  the  same 
conveyance: 

(A)  $62  for  over  a  half  carlot 
equivalent  of  an  individual  product. 

(B)  $57  for  a  half  carlot  equivalent  or 
less  of  an  individual  product. 

(C)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  the  same  product. 

(iii)  Quality  and  condition  inspection 
and/or  condition  only  inspection  of  5  or 
more  products  unloaded  from  the  same 
conveyance: 

(A)  $264  for  the  first  5  products. 

(B)  $37  for  each  additional  product. 

(C)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  any  of  the  products. 

(2)  For  quality  and  condition 
inspection  and/or  condition  only 
inspection  of  products  in  quantities  of 
50  or  less  packages  unloaded  from  the 
same  conveyance: 

(i)  $37  for  each  individual  product. 

(ii)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  any  product. 

(b)  When  performing  inspections  of 
palletized  products  unloaded  directly 
from  sea  transportation  or  when 
palletized  product  is  first  offered  for 
inspection  before  being  transported 
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from  the  dock-side  facility,  charges  shall 
he  determined  on  the  following  basis: 

(1)  For  each  package  inspected 
according  to  the  following  rates: 

(1)  1  cent  per  package  weighing  less 
than  15  pounds; 

(ii)  2  cents  per  package  weighing  15 
to  29  pounds;  and 

(iii)  3  cents  per  package  weighing  30 
or  more  pounds. 

(2)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  the  same  product. 

(3)  A  minimum  charge  of  $74  for  each 
product  inspected. 

(c)  When  performing  inspections  of 
products  in  sea  containers  imloaded 
directly  from  sea  transportation  or  when 
palletized  products  unloaded  directly 
from  sea  transportation  are  not  ofrered 
for  inspection  at  dock-side,  the  carlot 
fees  in  §  51.38(a)  shall  apply. 

(d)  When  performing  inspections  for 
Government  agencies,  or  for  purposes 
other  than  those  prescribed  in  the 
preceding  paragraphs,  including  weight- 
only  and  freezing-only  inspections,  fees 
for  inspection  shall  be  based  on  the  time 
consumed  by  the  grader  in  connection 
with  such  inspections,  computed  at  a 
rate  of  $37.00  an  hour:  Provided,  That: 

(1)  Charges  for  time  shall  be  rounded 
to  the  nearest  half  hour; 

(2)  The  minimum  fee  shall  be  two 
hours  for  weight-only  inspections,  and 
one-half  hour  for  other  inspections; 

(3)  When  weight  certification  is 
provided  in^addition  to  quality  and/or 
condition  inspection,  a  one-hour  charge 
shall  be  added  to  the  carlot  fee. 

(4)  When  inspections  are  performed  to 
c;ertify  product  compliance  for  Defense 
Personnel  Support  Centers,  the  daily  or 
weekly  charge  shall  be  determined  by 
multiplying  the  total  hours  consumed  to 
conduct  inspections  by  the  hourly  rate. 
The  daily  or  weekly  charge  shall  be 
prorated  among  applicants  by 
multiplying  the  daily  or  weekly  charge 
by  the  percentage  of  product  passed 
and/or  failed  for  each  applicant  during 
that  day  or  week.  Waiting  time  and 
overtime  charges  shall  be  charged 
directly  to  the  applicant  responsible  for 
their  incurrence. 

(e)  When  performing  inspections  at 
the  request  of  the  applicant  during 
periods  which  are  outside  the  grader’s 
regularly  scheduled  work  week,  a 
charge  for  overtime  or  holiday  work 
shall  be  made  at  the  rate  of  $18.50  per 
hour  or  portion  thereof  in  addition  to 
the  carlot  equivalent  fee,  package 
charga,  or  hourly  charge  specified  in 
this  subpart.  Overtime  or  holiday 
charges  for  time  shall  be  rounded  to  the 
nearest  half  hour. 

(f)  When  an  inspection  is  delayed 
’  because  product  is  not  available  or 


readily  accessible,  a  charge  for  waiting 
time  shall  be  made  at  the  prevailing 
hourly  rate  in  addition  to  the  carlot 
equivalent  fee,  package  charge,  or 
hourly  charge  specified  in  this  subpart. 
Waiting  time  shall  be  rounded  to  the 
nearest  half  hour. 

Dated:  June  9, 1994. 

Lon  Hatanuya, 

Administrator. 

IFR  Doc.  94-14886  Filed  6-17-94;  8:45  am} 
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Federal  Grain  Inspection  Service 
7  CFR  Part  801 

FGIS  to  Change  Protein  Reference 
Method 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regulations  under  the  United  States 
Grain  Standards  Act,  as  amended, 
concerning  the  Tolerances  for  Near- 
Infrared  Spectroscopy  (NERS)  Analyzers. 
It  incorporates  by  reference  the  AO  AC 
International  (formerly  known  as  the 
Association  of  Official  Analytical 
Chemists)  Method  992.23,  Crude  Protein 
in  Cereal  Grains  and  Oilseeds  Generic 
Combustion  Method  (1992),  into  the 
regulations.  FGIS  will  use  the 
Combustion  method  as  the  chemical 
reference  method  for  determining  the 
protein  content  in  both  wheat  and 
soybeans.  This  rule  also  eliminates  the 
use  of  the  Kjeldahl  method  for  offrcial 
protein  inspections  and  more  clearly 
describes  the  application  of  tolerances 
to  ofHcial  NIRS  type  instruments. 

EFFECTIVE  DATE:  This  regulation  is 
effective  July  20, 1994.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Wollam,  Federal  Grain 
Inspection  Service,  USDA,  Room  0624, 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454; 

Telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Department  is  issuing  this  final 
rule  in  conformance  Mrith  Executive 
Order  12866.  This  rule  has  been 
determined  to  be  not-significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by 
OMB. 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  Section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Shipman,  Acting 
Administrator,  FGIS,  has  determined 
that  this  Hnal  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  because  most 
users  of  the  official  inspection  and 
weighing  services  and  those  entities  that 
perform  these  services  do  not  meet  the 
requirements  for  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  the 
regulations  issued  under  the  United 
States  Grain  Standards  Act  have  been 
previously  approved  by  OMB  under 
control  number  0580-0013. 

Background 

On  August  9, 1993,  FGIS  published  in 
the  Federal  Register  (58  FR  42257),  a 
proposed  rule  entitled  ‘‘Tolerances  for 
Near-Infrared  Spectroscopy  (NIRS) 
Analyzers”.  At  the  time  the  proposed 
revisions  to  the  regulations  were 
published  the  AOAC  International 
(formerly  known  as  the  Association  of 
Official  Analytical  Chemists)  had  not 
yet  completed  official  adoption  of  the 
Combustion  method.  Therefore,  the 
Combustion  method  was  referred  to  as 
the  FGIS  Combustion  method  is  the 
proposed  revisions.  Since  the  proposed 
rule  was  published,  the  AOAC 
International  has  completed  the 
approval  process  and  officially 
published  the  method. 

When  the  AOAC  International 
published  the  Combustion  method,  an 
identifying  method  number  was 
assign^.  The  Combustion  method  is 
identified  and  referenced  in  the  final 
rule  as  AOAC  International,  Method 
992.23,  Crude  Protein  in  Cereal  Grains 
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and  Oilseeds  Generic  Combustion 
Method  (1992). 

FGIS  currently  uses  the  Kjeldahl 
method  as  the  primary  reference  method 
by  which  NIRS  protein-measuring 
instruments  are  calibrated.  NIRS 
instruments  are  used  to  determine 
protein  in  wheat  and  soybeans  in  both 
domestic  and  export  markets.  The  final 
rule  incorporates  by  reference  the 
AOAC  International  Method  992.23. 
Crude  Protein  in  Cereal  Grains  and 
Oilseeds  Generic  Combustion  Method 
(1992)  into  the  regulations.  FGIS  will 
replace  the  Kjeld^l  method  with  the 
Combustion  method  as  the  chemical 
reference  method  for  protein 
determinations.  The  Combustion 
method  uses  a  nitrogen  analyzer 
consisting  of  a  computer-controlled 
closed-system  combustion  process  and  a 
thermal  conductivity  detector.  This 
method  has  also  been  approved 
(September  1992)  by  the  American 
Association  of  Cereal  Chemists  (AACC) 
for  protein  determination  in  cereal 
grains.  In  addition,  this  method  has 
been  approved  as  a  Recommended 
Practice  (April  1993)  by  the  American 
Oil  Chemists’  Society  (AOCS)  for 
protein  determination  in  oilseeds. 

Changing  from  the  Kjeldahl  method  to 
the  Combustion  method  will  provide 
many  benefits  to  FGIS  and  other  users. 
The  Combustion  method  does  not  use 
hazardous  chemicals  or  produce  the 
environmental  pollutants  associated 
with  the  Kjeldahl  method.  Also,  the 
shorter  analysis  time  for  the  Combustion 
method  allows  a  larger  sample 
throughput,  permitting  a  more  effective 
evaluation  of  the  NIRS  instrument 
calibrations. 

FGIS  has  extensively  compared  the 
protein  results  obtained  using  the 
Combustion  method  and  the  Kjeldahl 
method.  Statistical  analysis  of  these  data 
shows  that  each  method  is  capable  of 
providing  equally  precise  and 
reproducible  protein  results:  however, 
the  Combustion  method  has  a  general 
tendency  to  yield  slightly  higher  results 
than  the  FGIS  Kjeldahl  method.  The 
results  from  the  Combustion  method 
should  reflect  the  true  protein  content  of 
U.S.  wheat  and  soybeans  more 
accurately  than  the  Kjeldahl  reference 
method.  The  observed  differences  are 
approximately  +0.03  percent  protein  for 
wheat  and  +0.3  percent  protein  for 
soybeans.  The  increase  in  the  protein  for 
wheat  should  have  a  minimal  impact  on 
domestic  and  export  wheat  markets.  The 
increase  in  protein  for  soybeans  should 
have  a  minimal  impact  on  domestic  and 
export  soybean  markets  because  trading 
price  of  soybeans  is  not  routinely  based 
on  the  protein  content.  The 
maintenance  tolerances  for  NIRS 


instruments  are  used  to  maintain 
consistent  results  among  official  protein 
and  oil  determinations.  All  NIRS 
instruments  are  adjusted  to  give 
consistent  results  on  the  national 
Standard  Reference  Samples  (SRS). 
Values  for  the  SRS  are  assigned  using 
the  FGIS  national  standard  NIRS 
instruments.  Further,  the  FGIS  national 
standard  NIRS  instruments  are 
calibrated  and  routinely  standardized  to 
the  FGIS  chemical  reference  method. 

Comment  Review 

During  the  30-day  comment  period, 

14  comments  were  filed  in  response  to 
the  proposal.  Comments  were  received 
from  two  grain  industry  associations. 

The  associations  stated  that  they  did  not 
oppose  the  proposal  and  that  they 
generally  supported  the  adoption  of  the 
Combustion  method. 

One  comment  was  received  from  a 
foreign  oilseed  processor  association. 

The  association  supported  the  change; 
however,  it  requested  that  FGIS 
continue  to  use  both  the  Kjeldahl 
method  and  the  Combustion  method  as 
references  for  the  NIRS  instruments. 
FGIS  after  considering  this  comment, 
has  determined  that  maintaining  two 
reference  methods  is  counterproductive 
for  protein  uniformity  and  efficient  use 
of  space  and  staff.  Consequently  FGIS 
must  maintain  only  one  reference 
method  for  protein. 

One  oilseeds  processor  association 
stated  that  it  generally  supported  the 
adoption  of  the  Combustion  method. 

The  association  was  concerned  about 
differences  among  industry  Kjeldahl 
labs  and  FGIS  and  other  labs  using  the 
Combustion  method.  FGIS  has 
recognized  the  existence  of  a  positive 
bias  between  methods  and  reported  that 
in  the  proposed  rule.  FGIS  contends  that 
this  small  increase  in  the  protein  will 
have  a  minimal  impact  on  domestic  and 
export  soybean  markets  because  the 
trading  prices  of  soybeans  are  not 
routinely  based  on  the  protein  content 
and  the  small  bias  is  insignificant  in 
proportion  to  the  total  average  protein 
content  of  soybeans. 

One  university  professor  commented 
in  support  of  the  proposed  change: 
however,  he  requested  a  delay  in 
implementing  the  change  to  allow  for  an 
industry  discussion  to  promote 
uniformity  throughout  the  soybean 
industry.  FGIS  believes  that  such  a 
delay  is  unwarranted  because  the 
Combustion  method  is  currently  being 
used  in  several  countries  around  the 
world  by  industry  laboratories, 
commercial  and  private  laboratories, 
and  government  laboratories. 

Two  foreign  milling  companies 
expressed  interest  in  the  Combustion 


method,  but  they  did  not  have  enough 
information  to  comment  on  the 
proposed  changes. 

One  international  baking  and  research 
institute  generally  supported  the 
change.  It  requested  a  reprint  of  the 
Combustion  method  be  published  in  the 
Journal  of  the  AOAC  International. 

Six  additional  comments  were 
received  in  the  form  of  requests  for 
reprints  of  the  Combustion  method  as 
published  in  the  Journal  of  the  AOAC 
International. 

Final  Action 

Accordingly,  FGIS  is  revising  Part  801 
of  the  regulations.  Tolerances  for  Near- 
Infrared  Spectroscopy  (NIRS)  Analyzers, 
to  incorporate  by  reference  the  AOAC 
International  Method  992.23,  Crude 
Protein  in  Cereal  Grains  and  Oilseeds 
Generic  Combustion  Method  (1992). 

List  of  Subjects  in  7  CFR  Part  801 

Administrative  practice  and 
procedure.  Grain  Export,  Incorporation 
by  reference. 

For  reasons  set  out  in  the  preamble. 

7  CFR  Part  801  is  amended  as  follows: 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94—582,  90  Slat.  2867, 
as  amended,  (7  U.S.C.  71  et  seq.]. 

PART  801— [AMENDED] 

2.  Section  801.7  is  revised  to  read  as 
follows; 

§  801.7  Tolerances  for  near-infrared 
spectroscopy  (NIRS)  analyzers. 

The  chemical  reference  protein 
determinations  used  to  reference  and 
calibrate  official  NIRS  instruments  shall 
be  performed  in  accordance  with 
“Comparison  of  Kjeldahl  Method  for 
Determination  of  Crude  Protein  in 
Cereal  Grains  and  Oilseeds  with  Generic 
Combustion  Method:  Collaborative 
Study,”  July/ August  1993,  Ronald 
Bicsak,  Journal  of  AOAC  International 
Vol.  76.  No.  4, 1993,  and  subsequently 
approved  by  the  AOAC  International  as 
the  Combustion  method,  AOAC 
International  Method  992.23.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Director,  Quality 
Assurance  and  Research  Division. 
Federal  Grain  Inspection  Service,  10383 
North  Executive  Hills  Blvd.,  Kansas 
City,  MO  64153-1394.  Copies  may  be 
inspected  at  the  above  address  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  7th  Floor,  Suite 
700,  VVashinrton,  DC  20408. 

(a)  NIRS  wheat  protein  analyzers.  The 
maintenance  tolerances  for  the  NIRS 
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analyzers  used  in  performing  official 
inspections  for  determination  of  wheat 
protein  content  shall  be  ±0.15  percent 
mean  deviation  from  the  national 
standard  NIRS  instruments,  which  are 
referenced  and  calibrated  to  the 
Combustion  method,  AOAC 
International  Method  992.23. 

(b)  NERS  soybean  oil  and  protein 
analyzers.  The  maintenance  tolerances 
for  the  NIRS  analyzers  used  in 
performing  official  inspections  for 
determination  of  soybean  oil  shall  be 
±0.20  percent  mean  deviation  from  the 
national  standard  NIRS  instruments, 
which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method, 
and  for  determination  of  protein  content 
shall  be  ±0.20  percent  mean  deviation 
from  the  national  standard  NIRS 
instruments,  which  are  referenced  and 
calibrated  to  the  Combustion  method, 
AOAC  International  Method  992.23. 
David  R.  Shipman. 

Acting  Administrator. 

IFR  Doc.  94-14960  Filed  6-17-94;  8:45  ami 
BILLING  CODE  3410-EN-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  39 

[Docket  No.  93-NM-173-AD;  Amendment 
39-8940;  AD  94-12-12] 

Airworthiness  Directives;  Boeing 
Model  737-300  Series  Airplanes 
Equipped  With  a  Pemco  Aeroplex  Main 
Deck  Cargo  Door  That  Has  Been 
Modified  in  Accordance  With 
Supplemental  Type  Certificate  (STC) 
SA2969S0 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series  airplanes,  that  requires 
replacement  of  the  forward  and  aft 
hinge  shims  and  the  lower  hinge 
fairings  of  the  main  cargo  door  with  new 
shims  and  fairings.  This  amendment  is 
prompted  by  reports  of  a  slight 
separation  between  the  end  hinge  shims 
and  the  cargo  door;  this  separation  can 
cause  bending  loads  on  the  fasteners. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
hinge  fasteners,  loss  of  structural 
integrity  of  the  cargo  door  hinge, 
possible  loss  of  the  cargo  door,  and 
subsequent  rapid  decompression  of  the 
airplane. 

DATES:  Effective  July  20, 1994. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  20, 

1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pemco  Aeroplex  Inc.,  P.O.  Box 
2287,  Birmingham,  Alabama  34201. 

This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  FAA, 

Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C, 
1669  Phoenix  Parkway,  Atlanta, 

Georgia:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120A,  FAA, 

Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  21 OC, 
1669  Phoenix  Parkway,  Atlanta,  Georgia 
30349;  telephone  (404)  991-2910;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing  737- 
300  series  airplanes  was  published  in 
the  Federal  Register  on  December  6, 
1993  (58  FR  64198),  That  action 
proposed  to  require  replacement  of  the 
forward  and  aft  hinge  shims  and  the 
lower  hinge  fairings  of  the  main  cargo 
door  with  new  shims  and  fairings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

One  commenter  considers  there  is  no 
justification  for  issuing  the  proposed 
rule,  since  most  of  the  affected  airplanes 
have  already  been  modified  in 
accordance  with  the  proposed 
requirements.  The  FAA  does  not 
concur.  Although  the  commenter  has 
provided  the  FAA  with  data  indicating 
that  the  proposed  modification  has  been 
accomplished  on  all  airplanes  currently 
on  the  U.S.  Register,  this  data  did  not 
provide  positive  indication,  verified  by 
FAA  personnel,  that  the  modification 
had  been  accomplished  on  airplanes  not 
currently  on  the  U.S.  Register.  Should 
one  of  these  affected  airplanes  be 
imported  to  the  U.S.  in  the  future,  this 
AD  is  necessary  in  order  to  ensure  that 
the  required  actions  are  accomplished 
on  the  airplane  prior  to  it  being  placed 
on  the  U.S.  Register.  Further,  as  is 


indicated  in  the  final  rule,  operators  are 
given  "credit”  for  previously 
accomplishing  the  requirements  of  the 
rule;  therefore,  no  further  action  is 
required  on  the  part  of  the  operators  in 
these  cases. 

Another  commenter  contends  that 
there  is  no  justification  for  the  proposed 
AD,  since  the  Supplemental  Type 
Certificate  (STC)  holder  (Pemco)  has  not 
indicated  that  the  referenced  Pemr.o 
service  bulletin  concerns  an 
airworthiness  problem.  The  commenter 
states  that  Pemco  has  portrayed  the 
service  bulletin  as  addressing  only  a 
reliability  problem.  The  FAA  does  not 
concur.  In  developing  this  AD  action, 
the  FAA  reviewed  the  relevant  data 
which  indicated  that  this  STC  door 
design  allows  slight  sepiaration  between 
the  end  hinge  shims  and  the  cargo  door 
during  pressurization  cycles;  such 
separation  can  cause  increased  bending 
loads  on  the  door  hinge  fasteners.  The 
FAA  determined  that  this  situation 
constitutes  an  unsafe  condition  since,  it 
not  corrected,  it  could  lead  to  fatigue 
failure  of  the  hinge  fasteners,  loss  of 
structural  integrity  of  the  cargo  door 
hinge,  possible  loss  of  the  cargo  door, 
and  subsequent  rapid  decompression  of 
the  airplane.  Regardless  of  whether  or 
not  the  wording  in  the  service  bulletin 
describes  the  procedures  specified 
within  it  as  addressing  an  airworthiness 
problem,  the  FAA  finds  that 
accomplishment  of  those  procedures 
will  serve  to  eliminate  the  identified 
unsafe  condition. 

One  commenter  suggests  that  the 
wording  that  identifies  the  location  of 
the  affected  cargo  door  be  clarified.  The 
commenter  points  out  that  the  notice 
identified  this  door  as  the  "main  cargo 
door;”  how^ever,  a  more  correct 
identification  would  be  "main  deck 
cargo  door.”  The  FAA  concurs  and  has 
changed  the  pertinent  wording  in  the 
final  rule  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  11  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  2  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  280  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by 
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Pemco  Aeropiex  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $30,800,  or 
$15,400  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  all  affected  U.S.- 
registered  airplanes  have  been  modified 
previously  in  accordance  with  the 
requirements  of  this  AD.  Therefore, 
there  is  no  cost  impact  of  this  AD  on 
U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (31 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-12-12  Boeing:  Amendment  39-8940. 
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Applicability;  Boeing  Model  737-300 
series  airplanes,  as  listed  in  Pemco  Aeropiex 
Inc.  Service  Bulletin  737-52-0012,  dated 
February  9. 1993;  equipped  with  a  Pemco 
Aeropiex  main  deck  cargo  door  that  has  been 
modified  in  accordance  with  Supplenjental 
Type  Certificate  (STC)  SA2969S0;  certificated 
in  any  category. 

Compliance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  hinge 
fasteners.  loss  of  structural  integrity  of  the 
cargo  door  hinge,  possible  loss  of  the  cargo 
door,  and  subsequent  rapid  decompression  of 
the  airplane,  accomplish  the  following: 

(a)  Within  12.000  landings  from  the  date  of 
STC  SA2969S0  installation  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  replace  the  forward 
and  aft  hinge  shims  and  the  lower  hinge 
fairings  of  the  main  deck  cargo  door,  with 
new  shims  and  fairings,  in  accordance  with 
Pemco  Aeropiex  Ina  Service  Bulletin  737- 
52-0012.  dated  February  9, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftom  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Pemco  Aeropiex  Inc. 

Service  Bulletin  737-52-0012,  dated 
February  9. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pemco  Aeropiex  Inc.  Service 
Bulletin  737-52-0012.  dated  February  9. 
1993.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Suite  210C,  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
July  20. 1994.. 


Issued  in  Renton,  Washington,  on  June  8. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-14361  Filed  6-17-94:  8:45  am| 
BILLING  CODE  4910-1>4] 


14  CFR  Part  39 

[Docket  No.  93-NM-142-AD:  Amendment 
39-8938;  AD  94-12-10] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Pratt  &  Whitney  PW4000  S^es 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
repetitive  inspections,  tests, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system  and  of 
selected  engine  wiring.  This  amendment 
adds  a  requirement  for  installation  of  a 
terminating  modification,  repetitive 
operational  checks  of  that  installation, 
and  repair  of  any  discrepancy  found. 

This  amendment  is  prompted  by  the 
identification  of  a  modification  that 
ensures  that  the  level  of  safety  inherent 
in  the  original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  July  20, 1994. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0062, 
Revision  2,  dated  June  3, 1993;  and 
Revision  3,  dated  February  24. 1994;  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
July  20. 1994. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0046, 
Revision  1,  dated  September  17, 1992, 
as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  November  24. 
1992  (57  FR  53258,  November  9, 1992). 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-78-0051, 
dated  October  9, 1991,  and  Boeing 
Document  D630T002,  “Boeing  767 
Dispatch  Deviation  Guide,”  Revision  9. 
dated  May  1. 1991,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  8. 1991  (56  FR  55066, 

October  24. 1991). 
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ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2683; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-24-03,  amendment  39-8408  (57  FR 
53258,  November  9, 1992),  which  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  was  published  in  the 
Federal  Register  on  October  7, 1993  (58 
FR  52243).  The  action  proposed  to 
continue  to  require  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
system  and  of  selected  engine  wiring; 
and  to  add  a  requirement  for  installation 
of  a  terminating  modification,  repetitive 
operational  checks  of  that  installation, 
and  repair  of  any  discrepancy  found. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  request  that  specific 
references  to  page  numbers  and  revision 
dates  of  the  Boeing  767  Airplane 
Maintenance  Manual  (AMM),  which  are 
specified  in  paragraph  (f)  of  the 
proposal,  be  removed  from  the  proposed 
rule.  Boeing  recommends  that  the 
proposed  AD  specify  only  the  ATA 
Chapter-Section-Subject,  pageblock  title, 
and  task  title.  Boeing  explains  that  the 
AMM’s  are  customized  for  each  operator 
to  reflect  all  of  the  equipment  in  that 
operator’s  fleet.  Therefore,  the  number 
of  pages  for  any  given  procedure  is 
variable,  depending  on  the  number  of 
different  equipment  configurations 
documented  in  an  operator’s  AMM. 
Boeing  also  indicates  that  AMM 
procedures  are  revised  periodically  for 
non-technical  reasons.  Boeing  adds  that 
changes  to  the  structure  of  the 
procedures  are  necessary  to 
accommodate  an  upgrade  of  the 
publishing  system  that  is  currently 


under  way,  which,  in  addition  to 
repagination,  will  necessitate  the 
issuance  of  revised  AMM  pages. 

Boeing  also  requests  that  a  reference 
to  a  specific  Temporary  Revision  (TR) 
number,  which  is  specified  in  “NOTE 
4”  under  paragraph  (c)  of  the  proposal, 
be  eliminated  from  the  proposed  rule. 
Boeing  explains  that  because  of  the 
customization  of  AMM’s  for  each 
operator,  multiple  TR’s  may  be  issued  to 
address  a  technical  concern.  While 
changes  to  the  procedure  can  be 
identical  for  all  operators,  the  page 
layout  of  each  operator’s  AMM  can 
require  a  unique  TR  to  allow  the 
operator  to  correctly  integrate  the  TR 
into  the  AMM.  Since  each  imique  TR 
has  a  different  number,  the  specific  TR 
referenced  in  the  proposal  only  applies 
to  the  AMM’s  for  three  operators  of  a 
possible  18  operators.  Additionally, 

TR’s  are  removed  from  an  operator’s 
AMM  and  destroyed  when  the  data  is 
incorporated  in  a  subsequent  regular 
revision.  The  procedural  changes  in  the 
TR  cited  in  the  proposal  were 
incorporated  into  the  AMM  in 
November  1992,  and  instructions  were 
provided  in  an  AMM  transmittal  letter 
to  remove  the  TR.  Therefore,  it  is 
probable  that  operators  no  longer  have 
the  TR  that  was  cited  in  the  proposed 
rule. 

Boeing  concludes  that  the  net  effect  of 
specifying  AMM  page  numbers,  AMM 
revision  dates,  and  TR’s  in  the  AD 
would  be  that  operators  may  be  unable 
to  use  the  procedure  contained  in  the 
AMM  to  perform  certain  tests  required 
by  the  AD.  Each  operator  would  be 
required  to  maintain  an  obsolete  version 
of  the  procedure,  or  to  request  FAA 
approval  of  an  alternative  method  of 
compliance  with  the  AD  that  would 
allow  the  use  of  the  current  version  of 
the  AMM. 

The  FAA  concurs  partially.  In  light  of 
the  information  submitted  by  the 
commenters,  the  FAA  finds  that  specific 
reference  to  the  TR  cited  in  "NOTE  4” 
under  paragraph  (c)  of  the  proposal 
should  not  be  specified  in  the  final  rule. 
Accordingly,  “NOTE  4"  has  been 
removed  from  the  final  rule. 
Additionally,  the  FAA’s  objective  in 
proposing  periodic  operational  checks 
of  the  sync-lock  device,  as  specified  in 
paragraph  (f)  of  this  AD,  is  to  ensure  the 
integrity  of  the  locking  function. 
How'ever,  since  the  issuance  of  the 
proposal  and  receipt  of  Boeing’s 
comments  to  the  proposal,  Boeing  has 
submitted  to  the  FAA  separate 
procedures  for  accomplishment  of  the 
operational  checks  of  the  sync-lock 
integrity.  Therefore,  these  procedures 
have  been  defined  in  paragraph  (f)  of  the 
final  rule,  and  the  AMM  references 


specified  previously  in  paragraph  (0  of 
the  proposal  have  been  removed  from 
the  final  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
states  that,  while  ATA  members  are  not 
opposed  to  accomplishing  the  proposed 
checks  as  part  of  their  maintenance 
programs,  these  members  are  opposed  to 
accomplishing  the  checks  as  part  of  the 
requirements  of  an  AD.  The  commenters 
believe  that  the  requirement  for 
operational  checks  is  equivalent  to 
issuing  a  Certification  Maintenance 
Requirements  (CMR)  item  by  means  of 
an  AD. 

ATA  adds  that,  if  the  FAA  finds 
sufficient  justification  to  include  the 
requirement  for  operational  checks  in 
the  AD,  an  alternative  to 
accomplishment  of  the  checks  should  be 
provided  in  the  final  rule.  ATA  reasons 
that  an  alternative  is  justified  because 
no  data  exist  to  show  that  repetitive 
checks  of  a  modified  thrust  reverser 
cannot  be  handled  adequately  through 
an  operator’s  maintenance  program.  The 
suggested  alternative  follows:  Within  3 
months  after  accomplishing  the  sync- 
lock  installation,  revise  the  FAA- 
approved  maintenance  inspection 
program  to  include  an  operational  check 
of  the  sync-lock.  The  initial  check 
would  be  accomplished  within  1,000 
-hours  time-in-service  after  modification. 
The  AD  would  no  longer  be  applicable 
for  operators  that  have  acceptably 
revised  the  maintenance  program. 
Operators  choosing  this  alternative 
could  use  an  alternative  recordkeeping 
method  in  lieu  of  that  required  by 
Federal  Aviation  Regulation  (FAR) 
91.417  or  121.380.  The  FAA  would  be 
defined  as  the  cognizant  Principal 
Maintenance  Inspector  (PMI)  for 
operators  electing  this  alternative. 

The  FAA  recognizes  the  concerns  oi 
the  commenter  regarding  the 
requirement  for  periodic  operational 
checks  of  the  sync-lock  following  its 
installation.  However,  the  FAA  finds 
that  the  operational  checks  are 
necessary  in  order  to.provide  an 
adequate  level  of  safety  and  to  ensure 
the  integrity  of  the  sync-lock 
installation.  The  actions  required  by  this 
AD  are  consistent  with  actions  that  have 
been  identified  by  an  industry-wide  task 
force  as  necessary  to  ensure  adequate 
safety  of  certain  thrust  reverser  systems 
installed  on  transport  category 
airplanes.  Representatives  of  the 
Aerospace  Industries  Association  (AlA) 
of  America,  Inc.,  and  the  FAA  comprise 
that  task  force.  Representatives  from 
other  organizations,  such  as  ATA,  have 
participated  in  various  discussions  and 
work  activities  resulting  from  the 
recommendations  of  the  task  force. 
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The  FAA  acknowledges  that  the 
operational  checks  specified  in  this  AD 
and  CMR  items  are  similar  in  terms  of 
scheduled  maintenance  and 
recordkeeping.  This  AD  addresses  an 
unsafe  condition  and  requires 
installation  of  the  sync-lock  to  correct 
that  unsafe  condition.  The  FAA  has 
determined  that  the  requirement  for 
operational  checks  is  necessary  in  order 
to  ensure  the  effectiveness  of  that 
installation  in  addressing  the  unsafe 
condition.  This  determination  is  based 
on  the  feet  that  the  sync-lock  is  a  new 
design  whose  reliahility  has  not  been 
adequately  proven  through  service 
experience.  In  addition,  service 
experience  to  date  has  demonstrated 
that  failures  can  occur  within  the  sync- 
lock  that  may  not  be  evident  during 
normal  operation  of  the  thrust  reverser 
system  and  may  not  result  in  activation 
of  the  sync-lock  “unlock”  indicator.  The 
ATA’s  suggested  alternative  to 
accomplishment  of  the  operational 
checks  would  permit  each  operator  to 
determine  wh^er  and  how  often  these 
ched(S  should  be  conducted.  In  light  of 
the  seventy  of  the  unsafe  condition, 
however,  the  FAA  has  determined  that 
allowing  this  degree  of  operator 
discretion  is  not  appropriate  at  this 
time.  Therefore,  this  AD  is  necessary  to 
ensure  that  operators  accomplish  checks 
of  the  integrity  of  the  sync-lock 
installation  in  a  common  manner  and  at 
common  intervals. 

The  FAA  also  finds  that  addressing 
operational  chedcs  of  the  sync-lock 
integrity  in  a  recommended  action,  such 
as  an  MRB  report,  will  not  ensure  an 
acceptable  level  of  safety  with  regard  to 
the  thrust  reverser  system.  However,  the 
FAA  recognizes  that  an  operational 
check  interval  of  4,000  hours  time-in¬ 
service,  which  will  be  recommended  by 
Boeing  for  inclusion  in  the  next  revision 
to  the  MRB  report,  corresponds  more 
closely  to  the  interval  at  which  most  of 
the  affected  operators  conduct  regularly 
scheduled  “C”  checks.  The  FAA  has 
reconsidered  the  proposed  interval  of 
1,000  hours  time-in-service  for 
accomplishment  of  repetitive 
operational  checks.  In  light  of  the  safety 
implications  of  the  unsafe  condition 
addressed  and  the  practical  aspects  of 
accomplishing  orderly  operational 
checks  of  the  fleet  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  will  be  readily  available,  the 
FAA  finds  that  accomplishment  of  the 
checks  at  intervals  of  4,000  hours  time- 
in-service  will  provide  an  acceptable 
level  of  safety.  Paragraph  (f)  of  the  final 
rule  has  been  revis^  accordingly. 

Since  issuance  of  the  notice,  the  FAA 
has  reviewed  and  approved  Boeing 


Service  Bulletin  767-78-0062,  Revision 
3,  dated  February  24, 1994.  This  revised 
service  bulletin  is  essentially  identical 
to  the  previous  revision  (which  was 
cited  in  the  notice),  but  contains  certain 
minor  editorial  changes.  The  FAA  has 
revised  the  final  rule  to  include  this 
revised  service  bulletin  as  an  additional 
source  of  appropriate  service 
information. 

After  careftil  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  88  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  26  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  480  work 
hours  per  airplane  to  accomplish  the 
required  modification,  and  1  work  hour 
to  accomplish  the  required  operational 
checks,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $687,830,  or 
$26,455  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibibties  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Chder  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8408  (57  FR 
53258,  November  9, 1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8938,  to  read  as 
follows: 

94-12-10  Boeing:  Amendment  39-8938. 
Docket  93-NM-142-AD.  Supersedes  AD 
92-24-03,  Amendment  39-8408. 

Applicability:  Model  767  series  airplanes 
equipped  with  Pratt  &  Whitney  PW4000 
series  engines:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AD  92-24-03, 
amendment  39-8408,  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  “unless 
accomplished  previously,”  if  the 
requirements  of  AD  92-24-03  have  been 
accomplished  previously,  paragraphs  (a)  and 

(b)  of  this  AD  do  not  require  that  they  be 
rej>eated. 

Note  2:  Paragraph  (c)(1)  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
inspections,  tests,  adjustments,  and 
functional  checks  contained  in  paragraph 

(c) (1)  of  AD  92-24-03.  Therefore,  for 
operators  who  have  previously  accomplished 
at  least  the  initial  inspection  in  accordance 
with  AD  92-24-03,  paragraph  (c)(1)  of  this 
AD  requires  that  the  next  scheduled 
inspection  be  performed  within  3.000  flight 
hours  after  the  last  inspection  performed  in 
accordance  with  paragraph  (c)(1)  of  AD  92- 
24-03. 

Note  3:  Paragraph  (c)(2]  of  this  AD  restates 
the  requirement  for  an  initial  and  repetitive 
checks  of  the  groundii^  wire  contained  in 
paragraph  (c)(2)  of  AD  92-24-03.  Therefore, 
for  operators  who  have  previously 
accomplished  at  least  the  initial  inspection  in 
accordance  with  AD  92-24-03,  paragraph 
(c)(2)  of  this  AD  requires  that  the  next 
scheduled  inspection  be  performed  within 
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1.500  flight  hours  after  the  last  inspection 
perform^  in  accordance  with  paragraph 

(c)(2)  of  AD  92-24-03. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following; 

(a)  \Vithin  7  days  after  August  23, 1991  (the 
effective  date  of  AD  91-18-51,  amendment 
39-8069),  accomplish  the  following; 

(1)  Deactivate  both  left  and  right  thrust 
reversers  in  accwdance  with  Section  78-31- 
1  of  Boeing  Document  D630T002,  “Boeing 
767  Dispatch  Deviation  Guide,”  Revision  9. 
dated  May  1,1991* 

(2)  Add  the  following  to  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
placing  a  copy  of  this  AD  in  the  AFM. 

“Reduce  by  five  percent  the  available 
accelerate-stop  distance  resulting  ftom  the 
Airplane  Fli^t  Manual  takeoff  performance 
analysis  when  the  runway  is  wet  or 
contaminated.” 

(b)  Within  60’ days  after  November  8, 1991 

(the  effective  date  of  AD  91-22-09, 
amendment  39-8069),  modify  the  thrust 
reverser  system  in  accordance  with  Boeing 
Service  Bulletin  767-78-0051,  dated  Octolier 
9, 1991.  Once  this  modification  is 
accomplished,  the  thrust  reverser  system 
shall  be  re-activated  and  the  AFM  limitation 
required  by  paragraph  (a)(2)  of  this  AD  may 
be  removed.  • 

(c)  Accomplish  the  actions  specified  in 
paragraphs  fG)(t)  and  (c)(2)  of  ^is  AD  at  the 
times  specified  in  those  paragraphs. 

(1 )  Prior  tatbe  accumulation  of  3,000  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03,  amendment  (39-8408). 
whichever  occurs  later,  perform  all 
inspections,  tests,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
control  and  indication  system  and  engine 
wiring  specified  in  Boeing  Serv'ice  Bulletin 
767-78-0046,  Revision  1,  dated  September 
17, 1992,  in  accordance  with  the  procedures 
described  in  that  service  bulletin. 

(1)  Repeat  those  actions  thereafter  at 
intervals  not  to  exceed  3,000  flight  hours. 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb  any  portion  of  the  thrust 
reverser  control  syst^,  the  functional  test  or 
tests  relative  to  the  system  shall  be  performed 
in  accordance  widi  the  Boeing  767 
Maintenance  ManuaL  After  this  tesUs)  is 
accomplished,  the  repetitive  inspections, 
tests,  adjustments  and  functional  tests 
required  by  paragraph  (c)(l)(i)  of  this  AO 
shall  continue. 

(2)  Prior  to  the  accumulation  of  1,500  flight 
hours  since  manufacture,  or  within  30  days 
after  November  24, 1992  (the  effective  date  of 
AD  92-24-03),  whichever  occurs  later, 
perform  a  check  of  the  grounding  wire  for  the 
thrust  reverser  directional  control  valve 
(DCV)  in  accordance  with  Section  III, 
paragraph  B.,  of  Boeing  Service  Bulletin  767- 
78-0046.  Revision  1,  dated  September  17, 
1992.  Thereafter,  repeat  this  check  at  the 

,  times  specified  in  paragraph  (c)(2)(i)  and 
(c)(2)(ii)  of  this  AD. 

(if  At  intervals  not  to  exceed  1,500  flight 
hours;  and 

(ii)  Whenever  maintenance  action  is  taken 
that  could  disturb'the  DCV  grounding  circuit. 


(d)  If  any  of  the  inspections,  tests, 
adjustments,  and/or  ftinctional  checks 
required  by  paragraph  (e)  of  this  AD  cannot 
be  performed  successfully  as  specified  in  the 
service  bulletin,  prior  to  further  flight, 
deactivate  the  associated  thrust  reverser  in 
accordance  with  Section  78-31-1  of  Boeing 
Document  D630T002,  “Boeing  767  Dispatch 
Deviation  Guide,”  Revision  9,  dated  May  1, 
1991.  The  thrust  reverser  shall  remain 
deactivated  until  all  inspections,  tests, 
adjustments,  and  functional  tests  required  by 
paragraph  (c)  of  this  AD  are  completed 
successftilly. 

(e)  Within  3  years  after  the  effective  date 
of  this  AD,  install  an  additional  thrust 
reverser  system  locking  feature  (sync-lock)  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0062,  Revision  2,  dated  June  3, 1993. 
or  Revision  3,  dated  February  24. 1994. 
Installation  of  this  additional  locking  feaPare 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (c)  of  this  AD. 

(f)  Within  4,000  hours  time-in-service  after 
accomplishing  the  modification  required  by 
paragraph  (e)  of  this  AD,  or  within  4,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4,000 
hours  time-in-service:  Perform  the  integrity 
test  of  the  thrust  reverser  synchronous  shaft 
locks  specified  below  to  detect  latent  failures 
of  the  components  and  to  ensure  the  integrity 
of  the  thrust  reverser  system.  Prior  to  further 
flight,  repair  any  discrepancy  found  in 
accordance  with  procedures  described  in  the 
Boeing  767  Maintenance  Manual. 

THRUST  REVERSER  SYNC-LCXIK— 
ADJUSTMENT/TEST 

1.  General 

A.  There  are  two  sync-locks  for  each 
engine  thrust  reverser.  The  sync-lock  is 
installed  on  the  lower  non-locking 
hydraulic  actuator  of  each  thrust  reverser 
sleeve. 

B.  The  Thrust  Reverser  Sync-Lock  Integrity 
Test  has  two  tasks; 

(1)  The  first  task  tests  the  electrical  circuit 
which  controls  the  operation  of  the  sync- 
lock  on  each  thrust  reverser  sleeve. 

(2)  The  second  task  tests  the  mechanical 
function  of  the  sync-lock  on  each  thrust 
reverser  sleeve. 

C.  The  thrust  reverser  sync-lock  is  referred 
to  as  tho  sync-lock  in  this  procedure. 

2.  Thrust  Reverser  Sync-Lock  Integrity  Test 

A.  Equipment 

(1)  Multi-meter,  Simpson  260  or 
equivalent — commericaliy  available. 

B.  Prepare  to  do  the  Integrity  Test  for  the 
sync-locks. 

(1)  Supply  electrical  power. 

(2)  For  the  left  engine,  make  sure  these 
circuit  breakers  on;  the  overhead  circuit 
breaker  panel,  Pll,  are  closed; 

(alLENGT/RCDNT 

{b)LENGT/RlND 

(c)  LENGT/R  SSLCONT 

(3)  For  the  right  engine,  make  sure  these 
circuit  breakers  on  the  overhead  circuit 
breaker  panel,  Pll.  are  closed: 

(a)  R  ENG  T/R  GONT 

(b) RENGT/RlND 

(c)  R  ENG  T/R  SSL  GONT 


(d)  FOR  ETOPS  AIRPLANES,  CLOSE  j 
THESE  ADDITIONAL  QRCUIT  | 

BREAKERS: 

1 )  R  ENG  T/R  GONT  ALTN  1 

2)  R  ENG  T/R  IND  ALTN  | 

(4)  Open  the  fan  cowl  panels.  j 

C.  Do  the  Electrical  Integrity  Test  for  the  ] 

sync-locks.  ! 

(1)  Do  these  steps  to  make  sure  there  are 
no'“hot”  short  circuits  in  the  electrical 
system  that  may  accidentally  supply 
power  to  the  sjoic-locks; 

(a)  Remove  the  electrical  connector, 

D20194.  from  the  sync-locks,  V170,  on 
the  left  sleeve  of  the  thrust  reverser. 

(b)  Remove  the  electrical  connector, 

D20196.  ftt)m  the  sync-lock,  V171,  on  the 
right  sleeve  of  the  thrust  reverser. 

(c)  Use  a  multi-meter  on  the  plug  end  of 
the  applicable  electrical  connector  to 
make  sure  that  these  conditions  are. 
correct; 


From  Equip¬ 
ment 

To  Equip¬ 
ment 

Condition 

D20194.PIN 

D20194.  PIN 

-3  TO -►tv 

1. 

2. 

DC  AND 
CONTINU¬ 
ITY  (LESS 
THAN  5 

I  OHMS) 

D20196.  PIN 

020196,  PIN 

-3TO+1  V 

1. 

2. 

DC  AND 
CONTINU¬ 
ITY  (LESS 
THAN  5 
OHMS) 

(d)  If  you  did  not  find  these  conditions  to 
be  correct,  you  must  do  these  steps; 

(1)  Make  a  careful  visual  inspection  of  all 
the  electrical  wires  and  connectors 
between  the  sync-lock  and  its  power 
circuit  breaker.  * 

(2)  Repair  all  the  unserviceable  electrical 
wire  and  connectors  that  you  find. 

(3)  Use  the  multi-meter  again  to  make  sure 
there  are  tuj  “hot”  short  circuits  in  the 
electrical  system  that  can  accidentally 
supply  power  to  the  sync-locks. 

(e)  If  you  find  the  correct  conditions,  do 
the  Mechanical  Integrity  Test  for  the 
sync-locks. 

D.  Do  the  Mechanical  Integrity  Test  for  the 
sync-locks. 

(1)  Supply  hydraulic  power. 

WARNING:  MAKE  SURE  ALL  PERSONS 
AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  BEHIND  EACH  THRUST 
REVERSER.  IF  YOU  DO  NOT  OBEY 
THIS  INSTRUCTION,  INJURIES  TO 
PERSONS  OR  DAMAGE  TO 
EQUIPMENT  CAN  OCCUR  IF  THE 
SYNC-LOCKS  DO  NOT  OPERATE 
CORRECTLY  AND  THE  THRUST 
REVERSER  EXTENDS. 

(2)  Move  the  L(R)  reverser  thrust  lever  aft 
to  try  to  extend  the  thrust  reverser. 

Note:  If  the  thrust  reverser  sleeves  do  not 
extend,  the  sync-locks  are  serviceable.  If  the 
thrust  reverser  sleeve  extends,  the  applicable 
sync-lock  did  not  operate  correctly. 

(3)  Replace  the  sync-fock(s)  for  the  thrust 
reverser  sleeves)  that  extended. 
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(4)  Make  sure  the  reverse  thnisl  levers  are 
in  the  fully  stowed  position. 

(5)  Install  the  electrical  connectors, 

D20194,  on  the  sync-locks,  V170,  on  the 
left  sleeve  of  the  thrust  reverser. 

(6)  Install  the  electrical  connector,  D20196, 
on  the  sync-lock,  Vl71,  on  the  right 
sleeve  of  the  thrust  reverser. 

WARNING:  MAKE  SURE  ALL  PERSONS 
AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREL4  BEHIND  THE  THRUST 
REVERSERS,  IF  YOU  DO  NOT  OBEY 
THIS  INSTRUCTION,  INJURIES  TO 
PERSONS  OR  DAMAGE  TO 
EQUIPMENT  CAN  OCCUR  WHEN  THE 
THRUST  REVERSERS  ARE  EXTENDED. 

(7)  Move  the  L(R)  reverser  thrust  lever  aft 
to  extend  the  thrust  reverser. 

Note:  If  the  thrust  reverser  sleeves  extend, 
the  sync-locks  are  serviceable.  If  the  thrust 
reverser  sleeve  did  not  extend,  the  applicable 
sync-lock  did  not  operate  correctly. 

|8)  Replace  the  sync-lock(s)  on  the  thrust 
reverser  sleevejs)  that  did  not  extend 
when  you  moved  the  reverse  thrust 
levers. 

E.  Repeat  the  Thrust  Reverser  Sync-Lock 
Integrity  Test  for  the  opposite  engine. 

F,  Put  the  airplane  back  to  its  usual 
condition. 

|l)  Move  the  reverser  thrust  levers  to  fully 
retract  the  thrust  reversers  on  the  two 
engines  with  hydraulic  power. 

(2)  Remove  the  hydraulic  powej  if  it  is  not 
necessary. 

(3)  Remove  the  electrical  power  if  it  is  not 
necessary. 

(4)  Close  the  fan  cowl  panels. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
.Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  installation  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0062,  Revision  2,  dated  June  3, 1993; 
or  Boeing  Seiv'ice  Bulletin  767-78-0062, 
Revision  3,  dated  February  24, 1994.  The 
incorporation  by  reference  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
inspections,  tests,  adjustments,  and 
functional  checks  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0046,  Revision  1,  dated  September 
17, 1992.  The  incorporation  by  reference  of 
this  document  was  approved  previously  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 


part  51  as  of  November  24, 1992  (57  FR 
53258,  November  9, 1992).  The  modification 
and  deactivation  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-78-0051, 
dated  October  9, 1991;  and  Boeing  Document 
D630T002,  “Boeing  767  Dispatch  Deviation 
Guide,”  Revision  9,  dated  May  1, 1991.  The 
incorporation  by  reference  of  these 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
November  8, 1991  (56  FR  55066,  October  24, 
1991).  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(j)  This  amendment  becomes  effective  on 
July  20, 1994. 

Issued  in  Renton,  Washington,  on  June  3, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  94-14018  Filed  6-17-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-NM-111-AD;  Amendment 
39-8942;  AD  94-13-02] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Rolls-Royce  RB211-535E4/E4B 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires  tests  of  the 
thrust  reverser  system,  and  repair,  if 
necessary:  installation  of  a  modification 
that  terminates  those  tests;  and 
repetitive  operational  checks  of  that 
installation,  and  repair,  if  necessary. 
This  amendment  is  prompted  by  results 
of  a  safety  review,  which  revealed  that 
in-flight  deployment  of  a  thrust  reverser 
could  result  in  a  significant  reduction  in 
the  controllability  of  the  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  July  20. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  20, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 


Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207;  and  Rolls- 
Royce  pic,  P.O.  Box  31,  E)erby  DE24  8BJ, 
England,  ATTN;  Technical  Publications 
Department.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
)effrey  Duven,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2688; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes  was  published  in  the 
Federal  Register  on  September  8, 1993 
(58  FR  47225).  That  action  proposed  to 
require  te%ts  of  the  thrust  reverser 
system,  and  repair,  if  necessary; 
installation  of  a  modification  that  would 
terminate  those  tests;  and  repetitive 
operational  checks  of  that  installation, 
and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Several  commenters  question  the 
requirement  for  periodic  operational 
checks  of  the  sync-lock  following  its 
installation,  as  specified  in  paragraph 
(c)  of  the  proposal: 

1.  The  Air  Transport  Association 
(ATA)  of  America,  on  behalf  of  its 
members,  states  that,  while  ATA 
members  are  not  opposed  to 
accomplishing  the  proposed  checks  as 
part  of  their  maintenance  programs, 
these  members  are  opposed  to 
accomplishing  the  checks  as  part  of  the 
requirements  of  an  AD.  The  commenters 
believe  that  the  requirement  for 
operational  checks  is  equivalent  to 
issuing  a  Certification  Maintenance 
Requirements  (CMR)  item  by  means  of 
an  AD. 

ATA  adds  that,  if  the  FAA  finds 
sufficient  justification  to  include  the 
requirement  for  operational  checks  in 
the  AD,  an  alternative  to 
accomplishment  of  the  checks  should  be 
provided  in  the  final  rule.  ATA  reasons 
that  an  alternative  is  justified  because 
no  data  exist  to  show  that  repetitive 
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checks  of  a  modified  thrust  reverser 
cannot  be  handled  adequately  through 
an  operator’s  maintenance  program.  The 
suggested  alternative  follows;  Within  3 
months  after  accomplishing  the  sync- 
lock  installation,  revise  the  FAA- 
approved  maintenance  inspection 
program  to  include  an  operational  check 
of  the  sync-lock.  The  initial  check 
would  be  accomplished  within  1,000 
hours  time-in-service  after  modification. 
The  AD  would  no  longer  be  applicable 
for  operators  that  have  acceptably 
revised  the  maintenance  program. 
Operators  choosing  this  alternative 
could  use  an  alternative  recordkeeping 
method  in  lieu  of  that  required  by 
Federal  Aviation  Regulation  (FAR) 
91.417  or  121.380.  The  FAA  would  be 
defined  as  the  cognizant  Principal 
Maintenance  inspector  (PMI)  for 
operators  electing  this  alternative. 

2.  One  ccmmenter,  Boeing,  requests 
that  the  proposed"  requirement  for 
operational  chedks  be  removed  from  the 
AD  until  the  FAA  reviews  the  “more 
comprehensive'*  scheduled 
maintenance  recommendations 
developed  by  the  Model  757/767  Thrust 
Reverser  Working  Group,  which  will  be 
recommended  in  the  next  revision  to  the 
Maintenance  Review  Board  (MRB) 
report.  Boeing  believes  that  adoption  of 
the  maintenance  recommendations 
contained  in  that  forthcoming  revision 
will  ensure  that  an  adequate  level  of 
safety  (with  regard  to  the  sync-lock 
installation)  will  be  maintained  by  all 
operators  of  Model  757  series  airplanes. 

3.  One  commenter  states  that  tnese 
checks  should  not  be  required  because 
failuresof  the  sync-lock  would  not  be 
hidden.  The  commenter  states  that 
normal  operation  of  the  thrust  reverser 
will  mdicate  if  the  sync-lock  system  is 
active,  and  whenever  the  sync-lock 
system  is  not  available,  either  the 
unlock  indicator  on  the  external  surface 
of  the  engine  cowling  will  indicate  this 
condition  or  the  thrust  reverser  will  not 
deploy  cm  request. 

4.  One  commenter  asks  why 
operational  checks  would  be  required  at 
more  frequent  intervals  following 
installation  of  an  additional  safety 
feature  than  prior  to  its  installation. 

The  FAA  recognizes  the  concerns  of 
these  commenters  regarding  the 
requirement  for  periodic  operational 
checks  of  the  ^nc-lock  following  its 
installation.  However,  the  FAA  finds 
that  the  operational  checks  are 
necessary  in  order  to  provide  an 
adequate  level  of  safety  and  to  ensure 
the  integrity  of  the  sync- lock 
installation.  The  acftiions  required  by  this 
AD  are  consistent  with  actions  that  have 
been  identified  by  an  industry-wide  task 
force  as  necessary  to  ensure  adequate 


safety  of  certain  thrust  reverser  systems 
in.stalle<f  on  transport  category 
airplanes.  Representatives  of  the 
Aerospace  Industries  Association  (AlA) 
of  America,  Inc.,  and  the  FAA  comprise 
that  task  force.  Representatives  from 
other  organizations,  such  as  ATA,  have 
participated  in  various  discussions  and 
work  activities  resulting  from  the 
recommendations  of  the  task  force. 

The  FAA  acknowledges  that  the 
operational  checks  specified  in  this  AD 
and  CMR  items  are  similar  in  terms  of 
scheduled  maintenance  and 
recordkeeping.  This  AD  addresses  an 
unsafe  condition  and  requires 
installation"  of  the  sync-lock  to  correct 
that  unsafe  condition.  The  FAA  has 
determined  that  the  requirement  for 
operational  checks  is  necessary  in  order 
to  ensure  the  effectiveness  of  that 
installation  in  addressing  the  unsafe 
condition.  This  determination  is  based 
on  the  fact  that  the  sync-lock  is  a  new 
design  whose  reliability  has  not  been 
adequately  proven  through  service 
experience.  In  addition,  service 
experience  to  date  has  demonstrated 
that  failures  can  occur  within  the  sync- 
lock  that  may  not  be  evident  during 
normal  operation  of  the  thrust  reverser 
system  and  may  not  result  in  activation 
of  the  sync-lock  “unlock”  indicator.  The 
ATA's  suggested  alternative  to 
accomplishment  of  the  operational 
checks  would  permit  each  operator  to 
determine  whether  and  how  often  these 
checks  should  be  conducted.  In  light  of 
the  severity  of  the  unsafe  condition, 
how'ever,  the  FAA  has  determined  that 
allowing  this  degree  of  operator 
discretion  is  not  appropriate  at  this 
time.  Therefore,  this  AD  is  necessary  to 
ensure  that  operators  accomplish  checks 
of  the  integrity  of  the  sync-lock 
installation  in  a  common  manner  and  at 
common  intervals. 

The  FAA  also  finds  that  addressing 
operational  checks  of  the  sync-lock 
integrity  in  a  recommended  action,  such 
as  an  MRB  report,  will  not  ensure  an 
acceptable  level  of  safety  with  regard  to 
the  thrust  reverser  system.  However,  the 
FAA  recognizes  that  an  operational 
check  interval  of  4,000  hours  time-in- 
service,  which  will  be  recommended  by 
Boeing  for  inclusion  in  the  next  revision 
to  the  MRB  report,  corresponds  more 
closely  to  the  interval  at  which  most  of 
the  affected  operators  conduct  regularly 
scheduled  “C”  checks.  The  FAA  has 
reconsidered  the  proposed  interval  of 
1 .000  hours  time-in-service  for 
accomplishment  of  repetitive 
operational  checks.  In  light  of  the  safety 
implications  of  the  unsafe  condition 
addressed  and  the  practical  aspects  of 
accomplishing  orderly  operational 
checks  of  the  fleet  during  regularly 


scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  wrill  be  readily  available,  the 
FAA  finds  that  accomplishment  of  the 
checks  at  intervals  of  4,000  hours  time- 
in-service  will  provide  an  acceptable 
level  of  safety.  Paragraph  (c)  of  the  final 
rule  has  been  revised  accordingly. 

Boeing  requests  that  specific 
references  to  page  numbers  and  revision 
dates  of  the  Boeing  757  Airplane 
Maintenance  Manual  (AMM)  be 
eliminated  from  paragraphs  (a)(1),  (a)(2). 
(c)(1),  and  (c)(2)  of  the  AD.  Boeing 
recommends  that  the  proposed  AD 
specify  only  the  ATA  Chapter-Section- 
Subject  pageblock  title  and  task  title  in 
these  paragraphs.  A  second  commenter 
states  that  the  referenced  pages  could 
not  be  found  in  its  latest  copy  of  the 
AMM. 

Boeing  explains  that  the  AMM’s  are 
customized  for  each  operator  to  reflect 
all  of  the  equipment  in  that  operator’s 
fleet.  Therefore,  the  number  of  pages  for 
any  given  procedure  is  variable, 
depending  on  the  number  of  different 
equipment  configurations  documented 
in  an  operator’s  AMM.  Boeing  also 
indicates  that  AMM  procedures  are 
revised  periodically  for  non-technical 
reasons.  Boeing  adds  that  changes  to  the 
structure  of  the  procedures  are 
necessary  to  accommodate  an  upgrade 
of  the  publishing  system  that  is 
currently  under  way,  which,  in  addition 
to  repagination,  will  necessitate  the 
issuance  of  revised  AMM  pages. 

Boeing  states  that  the  effect  of 
specifying  AMM  page  numbers  and 
revision  dates  in  the  AD  is  that 
operators  may  be  unable  to  use  the 
procedure  contained  in  the  AMM  to 
perform  certain  tests  required  by  the 
AD.  Each  operator  would  be  required  to 
maintain  an  obsolete  version  of  the 
procedure,  or  to  request  FAA  approval 
of  an  alternative  method  of  compliance 
with  the  AD  that  would  allow  the  use 
of  the  current  version  of  the  AMM. 

The  FAA  concurs  partially.  In  light  of 
the  information  submitted  by  the 
commenter,  the  FAA  finds  that  specific 
AMM  page  numbers  and  dates  should 
not  be  specified  in  the  final  rule. 
Therefore,  such  references  have  been 
removed  from  paragraphs  (a)(1)  and 
(a)(2)  of  the  final  rule.  How'ever,  for 
those  paragraphs,  the  FAA  does  not 
agree  that  copies  of  the  specific 
procedures  should  be  included  in  the 
final  rule.  Therefore,  paragraphs  (a)(1) 
and  (a)(2)  of  the  final  rule  have  been 
revised  to  cite  only  the  appropriate 
section  and  task  title  specified  in  the 
AMM  for  accomplishment  of  the  tests 
required  by  those  paragraphs. 

The  FAA’s  objective  in  proposing 
periodic  operational  checks  of  the  sync- 
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lock  device,  as  specified  in  paragraph 
(c)  of  this  AD,  is  to  ensure  the  integrity 
of  the  locking  function.  However, 
subsequent  to  the  issuance  of  the 
proposal  and  the  receipt  of  Boeing’s 
comments  to  the  proposal,  Boeing  has 
submitted  to  the  FAA  separate 
procedures  for  accomplishment  of  the 
operational  check  of  the  sync-lock 
integrity.  These  procedures  have  been 
defined  in  paragraph  (c)  of  the  final 
rule;  therefore,  the  AMM  references 
specified  in  paragraph  (c)  of  the  NPRM 
have  been  removed  from  the  final  rule. 
Additionally,  the  procedures  for  the 
operational  checks  are  accomplished 
independently  of  the  other  thrust 
reverser  system  tests  specified  in 
paragraph  (c)  of  the  proposal. 
Accordingly,  the  FAA  has  revised 
paragraph  |c)  of  the  final  rule  to  require 
periodic  accomplishment  of  operational 
checks  of  the  sync-lock  integrity  only, 
and  has  removed  the  requirement  for 
accomplishment  of  other  tests  specified 
in  that  paragraph  of  the  proposal. 

Since  the  issuance  of  the  proposed 
rule,  Boeing  has  issued  Revision  2  of 
Service  Bulletin  757-78-0032,  dated 
May  12, 1994.  The  service  bulletin 
revision  moves  general  work  instruction 
Step  B  from  Work  Package  2  to  Step  U 
in  Work  Package  8.  In  Revision  1  of  the 
service  bulletin.  Step  B  of  Work  Package 
2  specified  procedures  for  removal  of 
the  ground  to  the  EICAS  for  the  REV 
ISLN  VAL  message;  however,  the 
ground  should  not  be  removed  as  part 
of  Work  Package  2.  Rather,  the  ground 
should  be  removed  as  part  of  Work 
Package  8  in  order  to  avoid  loss  of  the 
REV  ISLN  VAL  message  on  EICAS. 
Revision  2  of  the  service  bulletin 
correctly  describes  procedures  for 
removal  of  the  ground  as  part  of  Work 
Package  8.  Revision  2  of  the  service 
bulletin  also  describes  procedures  for 
installation  of  an  additional  bracket  on 
the  P36  disconnect  bracket  and  to  make 
a  cutout  on  the  P37  disconnect  bracket 
on  certain  airplanes. 

The  FAA  has  reviewed  and  approved 
this  latest  revision  to  the  service 
bulletin  and  has  revised  the  final  rule  to 
reflect  it  as  the  appropriate  source  of 
service  information.  'The  FAA  finds  that 
citing  this  latest  revision  to  the  service 
bulletin  will  impose  no  additional 
burden  on  any  operator. 

It  should  be  noted  that  Revision  2  of 
Boeing  Service  Bulletin  757-78-0032 
references  Rolls-Royce  Service  Bulletins 
RB.21 1-78-9627  and  RB.211-78-9613 
as  additional  sources  of  service 
information  for  accomplishment  of  the 
originally  proposed  sync-lock 
installation.  However,  the  Boeing 
service  bulletin  does  not  specify  the 
appropriate  revision  levels  for  the  Rolls- 


Royce  service  bulletins.  Therefore,  the 
FAA  has  added  "NOTE  1”  to  paragraph 
(b)  of  this  AD  to  specify  that  the  intent 
of  that  paragraph  is  that  the  appropriate 
revision  levels  for  the  Rolls-Royce 
service  bulletins  that  are  to  be  used  in 
conjunction  with  Boeing  Service 
Bulletin  757-78-0032  are  as  follows: 
Rolls-Royce  Service  Bulletin  RB.211- 
78-9613,  dated  December  3, 1992,  or 
Revision  1,  dated  March  5, 1993,  or 
Revision  2,  dated  October  1, 1993;  and 
Rolls-Royce  Service  Bulletin  RB.21 1- 
78-9627,  dated  December  3, 1992. 

In  addition,  since  the  issuance  of  the 
proposed  rule,  Rolls-Royce  has  issued 
Service  Bulletin  RB.21 1-78-9822,  dated 
October  1, 1993.  This  service  bulletin 
describes  procedures  for  installation  of 
a  revised  thrust  reverser  sync-lock.  The 
FAA  has  determined  that 
accomplishment  of  the  actions 
described  in  this  service  bulletin,  in 
conjunction  with  Boeing  Service 
Bulletin .757-78-0032  (which  was  cited 
in  paragraph  fb)  of  the  proposal  as  the 
appropriate  source  of  service 
information  for  installation  of  an 
additional  thrust  reverser  system 
locking  feature!,  constitutes  an 
acceptable  alternative  to  the  sync-lock 
installation  specified  in  paragraph  (b)  of 
the  proposal. 

In  lignt  of  this  information,  paragraph 
(b)  of  the  final  rule  has  been  revised  to 
include  paragraph  (b)(1),  which 
contains  the  requirement  for  in.stallaiion 
of  an  additional  thrust  reverser  system 
locking  feature  that  was  specified  in  the 
proposed  rule,  and  paragraph  (b)(2), 
which  provides  for  installation  of  a 
revised  thrust  reverser  sync-lock  as  an 
acceptable  alternative  to  paragraph 
|b)(l)  of  this  AD.  Accomplishment  of 
the  revised  installation  specified  in 
paragraph  (b)(2)  requires  no  additional 
work  hours  beyond  the  506  work  hours 
specified  in  the  economic  impact 
information,  below,  for  accomplishment 
of  the  originally  proposed  sync-lock 
installation. 

Additionally,  it  should  be  noted  that 
Rolls-Royce  Ser\'ice  Bulletin  RB.21 1- 
78-9822  references  Rolls-Royce  Service 
Bulletin  RB.211-78-9613  as  an 
additional  source  of  service  information 
for  airplanes  equipped  with  Rolls-Royce 
RB211-535E4/E4B  engines.  Rolls-Royce 
Service  Bulletin  RB.21 1-78-961 3 
references  Rolls-Royce  Service  Bulletin 
RB.211-78-9627  as  an  additional  source 
of  service  information.  However,  the 
appropriate  revision  levels  for  these 
service  bulletins  are  not  specified  in 
Boeing  Serv'ice  Bulletin  757-78-0032  or 
in  any  of  the  Rolls-Royce  service 
bulletins.  Therefore,  the  FAA  has  added 
"NOTE  2”  to  paragraph  (b)  of  the  final 
rule  to  specify  that  the  appropriate 


revision  levels  to  be  used  in  conjunction 
with  Rolls-Royce  Service  Bulletin 
RB. 211-78-9822  are  as  follows:  Rolls- 
Royce  Service  Bulletin  RB.211-78- 
9613,  Revision  2,  dated  October  1, 1993; 
and  Rolls-Royce  Service  Bulletin 
RB.211-78-9627,  dated  December  3, 
1992. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  250  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  95  airplanes  of  U.S. 
registry  will  be  required  to  accomplish 
the  restow  and  integrity  tests  required 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  those  tests,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
accomplish  each  operational  test  is 
estimated  to  be  $5,225,  or  $55  per 
aimlane. 

The  FAA  estimates  that  95  airplanes 
of  U.S.  registry  will  be  required  to 
accomplish  either  modification 
specified  in  paragraphs  (b)(1)  and  (b)|2) 
of  this  AD.  It  will  take  approximately 
506  work  hours  per  airplane  to 
accomplish  either  of  those 
modifications,  and  the  average  labor  rale 
is  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  to  accomplish  the 
modification  is  estimated  to  be 
$2,643,850,  or  $27,830  per  airplane. 

The  FAA  also  estimates  that  113 
airplanes  of  U.S.  registry  will  be 
required  to  accomplish  the  periodic 
operational  tests  of  the  sync-lock 
installation  required  by  this  AD,  that  it 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  each  test,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  to  accomplish  each 
operational  test  is  estimated  to  be 
$6,215,  or  $55  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,655,290. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
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those  actions  in  the  future  if  this  A.D 
were  not  adopted. 

The  FAA  recognizes  that  the 
modification  will  require  a  large  number 
of  work  hours  to  accomplish.  However, 
the  5-year  compliance  time  specified  in 
paragraph  (b)  of  this  AD  should  allow 
ample  time  for  the  sync-lock  installation 
to  be  accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  w’ith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  ( 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  Cinder 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
w'ill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiiim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-13-02  Boeing:  Amendment  39-8942. 

Docket  93-NM-lll-AD. 

Applicability:  Model  757  series  airplanes 
equipped  with  Rolls-Royce  RB211-535E4/ 

E4B  engines;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  757-78-0032;  Within 
4,000  hours  time-in-service  after  the  effective 
date  of  this  AD;  and  thereafter  at  intervals  not 
to  exceed  4,000  hours  time-in-service  until 
the  modification  required  by  paragraph  (b)  of 
this  AD  is  accomplished;  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  to 
verify  proper  operation  of  the  thrust  reverser 
system.  Prior  to  further  flight,  repair  any 
discrepancy  found,  in  accordance  with  the 
procedures  described  in  the  Boeing  757 
Maintenance  Manual. 

(1)  Perform  a  “Thrust  Reverser-Auto 
Restow  Test”  in  accordance  with  the 
procedures  described  in  Section  78-31-00  of 
the  Boeing  757  Maintenance  Manual. 

(2)  Perform  an  “Actuator  Lock  end 
Crossover  Shaft  Integrity  Test”  in  accordance 
with  the  procedures  described  in  Section  78- 
31-00  of  the  Boeing  757  Maintenance 
Manual. 

(h)  For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  757-78-0032:  Within 
5  years  after  the  effective  date  of  this  AD. 
accomplish  the  requirements  of  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 
Accomplishment  of  either  of  these 
installations  constitutes  terminating  action 
for  the  tests  required  bv  paragraph  (a)  of  this 
AD. 

(1)  Install  an  additional  thrust  reverser 
system  locking  feature  (sync-lock 
installation)  in  accordance  with  Boeing 
Service  Bulletin  757-78-0032,  Revision  2. 
dated  May  12, 1994. 

Note  1:  Revision  2  of  Boeing  Service 
Bulletin  757-78-0032  references  Rolls-Royce 
Service  Bulletins  RB. 211-78-9613  and 
RB. 211-78-9627  as  additional  sources  of 
service  information.  The  intent  of  paragraph 

(b)(1)  of  this  AD  is  that  the  appropriate 
revision  levels  of  the  Rolls-Royce  service 
bulletins  to  be  used  in  conjunction  with 
Boeing  Service  Bulletin  757-78-0032  are  as 
follows;  Rolls-Royce  Service  Bulletin 
RB. 211-78— 9613,  dated  December  3. 1992,  or 
Revision  1,  dated  March  5, 1993,  or  Revision 
2,  dated  October  1, 1993;  and  Rolls-Royce 
Service  Bulletin  RB. 211-78-9627,  dated 
December  3, 1992. 

(2)  Install  a  revised  thrust  reverser  sync- 
lock  in  accordance  with  Boeing  Service 
Bulletin  757-78-0032,  Revision  2,  dated  May 
12, 1994,  and  Rolls-Royce  Service  Bulletin 
RB.21 1-78-9822,  dated  October  1.  1993 


- - 

Note  2:  Rolls-Royce  Serv'ice  Bulletin 
RB. 211-78-9822  references  Rolls-Royce 
Service  Bulletin  RB. 211-78-9613  as  an 
additional  source  of  service  information  for 
airplanes  equipped  with  Rolls-Royce  RB211— 
535E4/E4B  engines.  Rolls-Royce  Service 
Bulletin  RB.211-78-9613  references  Rolls- 
Royce  Service  Bulletin  RB.211-7a-9627  as 
an  additional  source  of  service  information. 
The  FAA’s  intent  is  that  the  appropriate 
revision  levels  to  be  used  in  conjunction  with 
Rolls-Royce  Service  Bulletin  RB.211-78- 
9822  are  as  follows:  Rolls-Royce  Service 
Bulletin  RB.211-78-9613,  Revision  2,  dated 
October  1, 1993;  and  Rolls-Royce  Service 
Bulletin  RB.211-78-9627,  dated  December  3, 
1992. 

(c)  Within  4,000  hours  tim.e-in-service  after 
accomplishing  the  modification  required  by 
paragraph  (b)  of  this  AD,  or  within  4,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  4,000 
hours  time-in-serv'ice;  Accomplish  the 
“Thrust  Reverser  Sync-Lock  Integrity  Test" 
specified  below  to  verify  that  the  sync-locks 
have  not  failed  in  the  “unlocked”  state.  Prior 
to  further  flight,  repair  any  discrepancy 
found,  in  accordance  with  procedures 
described  in  the  Boeing  757  Maintenance 
Manual. 

Thrust  Reverser  Sync-Lock  Integrity  Test 

1.  General 

A.  Use  this  procedure  to  test  the  integrity 
of  the  thrust  reverser  sync  locks.  The 
procedure  must  ^  performed  on  each 
engine. 

2.  Thrust  Reverser  Sync  Lock  Test 

A.  Prepare  for  the  thrust  reverser  s>  nc  lock 
test. 

(1)  Open  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel,  Pll. 

(2)  Do  steps  2.A.(2)(a)  through  2.A.(2)(f)  to 
supply  power  to  the  thrust  reverser 
system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

(b)  Make  sure  the  thrust  reversers  are 
retracted  and  locked. 

(c)  Make  sure  these  circuit  breakers  on  the 
main  power  distribution  panel.  P6.  are 
closed: 

1)  L  ENG  SYNC  LOCK 

2)  R  ENG  SYNC  LOCK-ALTN 

(d)  Make  sure  these  circuit  breakers  on  the 
overhead  circuit  breaker  panel.  FTl.  are 
closed: 

1)  LANDING  GEAR  POS  SYS  1 

2)  T/R IND  R 

3)  T/R  CONT-ALTN'-R 

4)  T/R  IND  L 

5)  T/R  CONT  L 

6)  R  ENG  SYNC  LOCK 

7)  T/R  CONT  R 

8)  EICAS  CMPTR  LEFT 

9)  EICAS  UPPER  IND 

10)  EICAS  CMPTR  RIGHT 

11)  EICAS  LOWER  IND 

12)  EICAS  DISPLAY  SW 

13)  EICAS  PILOTS  DSP 

14)  AIR/GND  SYS  1 

15)  AIR/GND  SYS  2 

16)  LANDING  GEAR  POS  SYS  2 

17)  PROX  SW  TEST 
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(e)  Supply  electrical  power. 

(f)  Supply  pressure  to  the  left  (for  the  left 
engine)  or  right  (for  the  right  engine) 
hydraulic  system. 

B.  Do  the  thrust  reverser  sync  lock  test. 

(1)  Use  the  SENSOR  CHANNEL  SELECT 
thumb  switches  to  set  the  PSEU  code  for 
the  auto-restow  proximity  sensor. 

(a)  On  PSEU  ( - 17),  The  left  engine  code 
is  433. 

(b)  On  PSEU  ( - 16),  The  left  engine  code 
is  105. 

(c)  The  right  engine  PSEU  code  is  099. 

Note;  Step  2.B.(2)  will  cause  the  Hydraulic 

Isolation  Valve  (HIV)  to  open  for 
approximately  5  seconds.  Steps  2.B.(3) 
through  2.B.(5)  must  be  done  during  this  5 
second  time.  Steps  2.B.(2)  through  2.B.(5) 
may  be  repeated  if  necessary. 

(2)  Push  the  TARGET  TEST  switch  on  the 
PSEU  and  hold  for  one  second. 

(3)  Make  sure  the  TARGET  NEAR  light  on 
the  PSEU  comes  on  after  approximately 
four  seconds. 

(4)  Make  sure  that  the  EK  J^S  Advisory 
message  L(R)  REV  ISLN  VAL  shows  for 
approximately  3  seconds  and  then  does 
not  show. 

(5)  Make  sure  the  sync  lock  manual  unlock 
lever  on  the  right  sleeve  of  the  reverser 
does  not  extend. 

(6)  Push  and  release  the  RESET  switch  on 
the  PSEU. 

(7)  Open  the  applicable  circuit  breakor(s); 

(a)  For  the  left  engine;  L  ENG  SYNC  LOCK 
(Panel  P6) 

(b)  For  the  right  engine;  R  ENG  SYNC 
LOCK  (Panel  Pll)  R  ENG  SYNC  LOCK- 
ALTN  (Panel  P6) 

(8)  Move  the  left  (right)  reverse  thrust  lever 
up  and  rearward  to  the  reverse  thrust 
position. 

(9)  Make  sure  that  the  thrust  reverser  does 
not  extend. 

(10)  Move  the  left  (right)  reverse  thrust 
lever  to  the  forward  and  down  position. 

C.  Put  the  airplane  back  to  its  usual 
condition. 

(1)  Remove  hydraulic  pressure. 

(2)  Close  the  applicable  circuit  breakerfs). 

(a)  For  the  left  engine;  L  ENG  SYNC  LOCK 
(Panel  P6) 

(b)  For  the  right  engine;  R  ENG  .SYNG 
LOCK  (Panel  Pll)  R  ENG  SYNC  LOCK- 
ALTN  (Panel  P6) 

(3)  Close  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel,  Pll. 

(4)  Remove  electrical  power. 

D.  Repeat  the  thrust  reverser  sync  lock  test 
on  the  other  engine. 

(d)  An  alternative  method  of  rompliancc  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Mainteirance 
Inspector,  who  may  add  continents  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
757-78-0032,  Revision  2,  dated  May  12, 

1994;  and/or  Rolls-Royce  Service  Bulletin 
RB.21 1-78-9822,  dated  October  1, 1993.  This 
incorporation  by  reference  was  apjiroved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Qimmercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207;  and  Rolls- 
Royce  pic,  P.O.  Box  31,  Derby  DE24  8B), 
England,  ATTN:  Technical  Publir.ations 
Department  Copies  may  be  insjiected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC:. 

(g)  This  amendment  becomes  effective  on 
Inly  20, 1994. 

Issued  in  Renton,  Wa.shington,  on  June  13, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  94-14755  Filed  6-17-94;  8:45  am| 
BILLING  CODE  4910-1 3-U 


14  CFR  Part  39 

[Docket  No.  93-NM-201-AD;  Amendment 
39-8928;  AD  94-12-01] 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
series  airplanes,  that  requires 
replacement  of  certain  bolts  that  are 
currently  installed  in  various  flight 
critical  components  of  the  airplane.  This 
amendment  is  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal; 
these  incidents  have  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  actions  specified  by  tliis  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  various  flight  critical 
components  of  the  airplane. 

OATES:  Effective  July  20, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  July  20, 
1994. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 

Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  980.55—4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  F27  series 
airplanes  was  published  in  the  Federal 
Register  on  February  9, 1994  (59  FR 
5968),  That  action  proposed  to  require 
replacement  of  AN  bolts  that  are 
currently-installed  in  various  flight 
critical  components  of  the  airplane  with 
NAS  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  respon.se 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  250 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$690  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$563,160,  or  $14,440  per  airplane. 

The  FAA  recognizes  that  the 
modification  requires  a  large  number  of 
work  hours  to  accomplish.  However,  the 
3-year  compliance  time  specified  in 
paragraph  (a)  of  this  AD  should  allow 
ample  time  for  the  replacement  of  AN 
bolts  to  be  accomplished  coincidentally 
with  scheduled  major  airplane 
inspection  and  maintenance  activities, 
thereby  minimizing  the  costs  associated 
with  special  airplane  scheduling. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and* 
that  no  operator  would  accomplish 
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those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-12-01  Fokker;  Amendment  39-8928. 
Docket  93-NM-201-AD. 

Applicability:  Model  F27  series  airplanes, 
having  serial  numbers  10102  through  10612. 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
various  flight  critical  components  of  the 
airplane,  accomplish  the  following; 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  remove  AN  bolts  that  are 


currently  installed  in  the  flight  controls, 
control  surfaces,  fuel  control  installations, 
engine  mount  and  nacelle  brace  installations, 
and  engine  control  installations,  and  replace 
them  with  NAS  1303/1320  bolts,  in 
accordance  with  Fokker  Service  Bulletin 
F27/51-10,  Revision  2,  dated  June  12, 1993. 
as  amended  by  Service  Bulletin  Change 
Notification  F27/51-10REV2/01,  dated 
October  1. 1993. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  any  AN 
bolt  having  a  part  number  that  is  listed  in 
Fokker  Service  Bulletin  F27/51-10,  Revision 
2,  dated  June  12, 1993,  as  amended  by 
Service  Bulletin  Change  Notification  F27/51- 
10REV2/01,  dated  October  1, 1993,  in  any  of 
the  flight  critical  components  identified  in 
the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  removal  and  replacement  shall  be 
done  in  accordance  with  Fokker  Serv'ice 
Bulletin  F27/51-10,  Revision  2.  dated  June 
12, 1993,  as  amended  by  Fokker  Service 
Bulletin  Change  Notification  F27/51- 
10REV2/01,  dated  October  1, 1993.  Fokker 
Service  Bulletin  F27/51-10.  Revision  2. 
dated  June  12, 1993,  contains  the  following 
list  of  effective  pages: 


Page  No. 

Revision 

level 

shown  on 
page 

Date  shown  on 
page 

1-5  . 

2 . 

June  12.  1993. 
Aug.  7,  1991. 
Aug.  16.  1961. 

6,  7  . 

1  . 

8-15  . 

Original  .... 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
July  20, 1994. 


Issued  in  Renton.  Washington,  on  May  26, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-13374  Filed  6-17-94;  8:45  am] 
BiLUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-1 98-AD;  Amendment 
39-8841;  AD  94-13-01] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  installation 
of  new  fairlead  assemblies  and  P-clips; 
inspection  to  detect  damage  of  the 
wiring  harness  at  the  wing  rear  spars; 
repair  or  replacement  of  any  damaged 
wiring  harness  with  a  new  wiring 
harness  assembly:  and  verification  of 
the  position  of  the  currently  installed  P- 
clips,  and  repositioning,  if  necessary. 
This  amendment  is  prompted  by  a 
report  of  abrasion  of  an  electrical  power 
cable  in  the  wiring  harness  at  the  wing 
rear  spar.  The  actions  specified  by  this 
AD  are  intended  to  prevent  abrasion  of 
electrical  power  cables  in  the  wiring 
harnesses  at  the  wing  rear  spars,  which 
could  lead  to  a  dormant  failure  of 
emergency  fuel  and  hydraulic  shutoff 
services. 

DATES:  Effective  July  20. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  20, 

1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


31518  Federal  Regisler  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


Aviation  Regulations  (14  CFR  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  February  14, 

1994  (59  FR  6933).  That  action  prqaosed 
to  require  installation  of  new  fairlead 
assemblies  and  P-clips;  inspection  to 
detect  damage  of  the  wiring  harness  at 
the  wing  rear  spars;  repair  or 
replacement  of  any  damaged  wiring 
harness  with  a  new  wiring  harness 
assembly;  and  verification  of  the 
position  of  the  currently  installed  P- 
clips,  and  repositioning,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  12  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
wo^  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figiHres,  the  total  cost 
imp>act  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,320,  or  $110  per , 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy  . 


of  it  may  be  obtained  from  the  Rules 
Dodeet  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety,  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-13-01  Jetstream  Aircraft  Limited: 

Amendment  39-8941.  Docket  93-NM- 
198-AD. 

Applicability:  Model  4101  airplanes  having 
constructor  numbers  41004  through  41016 
inclusive,  certificated  in  any  category. 

Compliance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  abrasion  of  the  electrical  power 
cables  in  the  wiring  harnesses  at  the  wing 
rear  spars,  which  could  lead  to  a  dormant 
failure  of  emergency  fuel  and  hydraulic 
shutoff  services,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  install  new  fairleads  and  P-clips, 
perform  a  visual  inspection  to  detect  damage 
of  the  wiring  harness  at  the  left  and  right 
wing  rear  spar,  and  verify  that  the  currently 
installed  P-clips  are  properly  positioned;  in 
accordance  with  Jetstream  Series  4100 
Service  Bulletin  J41-57-003,  dated  October 
13, 1993. 

(1)  If  any  wiring  harness  is  found  to  be 
damaged,  prior  to  further  flight,  accomplish 
the  requirements  of  either  paragraph  (a)(1](i) 
or  (a)(l)(ii)  of  this  AD. 

(1)  Replace  the  damaged  wiring  harness 
with  a  new  wiring  harness  assembly  in 
accordance  with  Jetstream  Series  4100 
Aircraft  Maintenance  Manual.  Or 

(ii)  Repair  the  damaged  wiring  harness  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(2)  If  any  currently  installed  P-clip  is  found 
to  be  improperly  positioned,  prior  to  further 
flight,  reposition  the  P-clip  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  Informatkm  concerning  the  existence 
of  approved  alternative  methou  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Jetstream  Series  4100 
Service  Bulletin  J41-57-003,  dated  October 
13, 1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
July  20. 1994. 

Issued  in  Renton,  Washington,  on  June  9, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  .  'ransport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc  94-14502  Filed  6-17-94;  8:45  am) 
BILLING  COOK  491»-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-10] 

Amendment  to  Class  D  Airspace; 
Aurora,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  On  May  11, 1994,  the  Federal 
Aviation  Administration  published  a 
final  rule  amending  the  Aurora,  Buckley 
ANG  Base  Airport,  CX),  Class  □  airspace 
designation.  It  incorporated  information 
concerning  the  control  tower’s  hours  of 
operation  at  the  Buckley  ANG  Base,  CO. 
The  airspace  designation  was  predicated 
on  the  new  Denver  International  Airport 
airspace  reconfiguration.  Given  the 
indefinite  delay  for  opening  the  new 
Denver  International  Airport,  the  FAA  is 
withdrawing  this  rule. 

EFFECTIVE  DATE:  The  withdrawal  is 
effective  June  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  ANM-536, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  SW.,  Renton,  WA  98055- 
4056;  telephone  number.  (206)  227- 
2536. 


Federal  Register  /  VoL  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations  31519 


SUPPLEMENTARY  INFORMATION:  On  May 
11, 1994,  the  FAA  published  a  final  rule 
amending  the  Aurora,  Buckley  ANG 
Base  Class  D  airspace  to  incorporate 
“part-time”  information  into  the  rule 
(59  FR  24344;  May  11, 1994).  The 
information  would  provide  pilots  with 
notice  that  the  Class  D  airspace  would 
not  be  effective  during  certain  periods  of 
the  day.  The  Class  D  airspace 
amendment  was  to  be  established  after 
the  new  Denver  International  Airport 
was  commissioned.  The  official  opening 
of  the  airport  has  been  delayed 
indefinitely  due  to  the  automatic 
baggage  system  difficulties. 

Accordingly,  the  FAA  is  withdrawing 
this  Class  D  amendment. 

Withdrawal  of  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Airspace 
Docket  No.  94-ANM-lO,  as  published 
in  the  Federal  Register  on  May  11, 

1994,  (59  FR  24344),  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  app.  1348(a],  13S4(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g).  14  CFR 
11.69. 

Issued  in  Washington.  DC.  on  )unc  14. 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-14940  Filed  6-17-94;  8:45  am] 
BILUNQ  CODE  491fr-13-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 

[T.D.  94-52] 

RIN  1515-AB50 

North  American  Free  Trade 
Agreement— Submission  of 
Certificates  of  Eligibility  for  Textile  and 
Apparel  Goods  Under  the  Tariff 
Preference  Level  Provisions 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACT50N:  Interim  rule:  solicitation  of 
comments. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  require 
submission  of  a  Certificate  of  Eligibility 
in  connection  with  the  entry  of  non¬ 
originating  textile  and  apparel  goods 
from  Canada  or  Mexico  for  which 
preferential  tariff  treatment  is  claimed 
under  the  tariff  preference  level 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  Failure  to 


submit  the  required  Certificate  of 
Eligibility  will  result  in  a  denial  of  the 
claim  for  preferential  tariff  treatment. 

This  regulatory  action  is  intended  to 
ensure  that  the  NAFTA  implementing 
regulations  reflect  procedures  agreed  to 
by  the  United  States.  Canada  and 
Mexico. 

DATES:  Interim  rule  effective  on  June  20, 
1994;  comments  must  be  received  on  or 
before  August  19, 1994. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings.  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW.,  Washington,  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  NW.,  suite 
4000,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Crichton,  Office  of  Trade  Operations 
(202-927-0162). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1992,  the  United 
States,  Canada  and  Mexico  entered  into 
the  North  American  Free  Trade 
Agreement  (NAFTA),  one  of  the 
principal  purposes  of  which  is  to 
eliminate  tariff  and  other  barriers  to 
trade  in.  and  facilitate  the  cross-border 
movement  of,  goods  and  services 
between  the  territories  of  the  countries. 
The  provisions  of  the  NAFTA  were 
adopted  by  the  United  States  with  the 
enactment  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  “Act”),  Public  Law  103-182, 107 
Stat.  2057.  On  December  30, 1993, 
Customs  published  in  the  Federal 
Register  (58  FR  69460)  T.D.  94-1  setting 
forth  interim  amendments  to  the 
Customs  Regulations  to  implement  the 
Customs-related  aspects  of  the  NAFTA. 
Those  interim  regulations  took  effect  on 
January  1. 1994,  to  coincide  with  the 
entry  into  force  of  the  NAFTA. 

The  centerpiece  of  the  NAFTA 
involves  the  granting  of  preferential 
tariff  (duty-free  or  reduced-duty) 
treatment  on  goods  imported  into  a 
NAFTA  country  from  another  NAFTA 
country.  As  a  general  rule,  such 
preferential  tariff  treatment  may  only  be 
accorded  to  goods  that  satisfy  the  rules 
of  origin  standards  set  forth  in  Chapter 
Four  of  the  NAFTA;  such  goods  are 
referred  to  as  “originating”  goods  for 
NAFTA  purposes.  The  NAFTA  Chapter 
Four  rules  of  origin  are  set  forth  in 
section  202  of  the  Act  which  is  codified 
at  19  U.S.C.  3332. 

Under  Chapter  Three  of  the  NAFTA, 
Appendix  6.B.  to  Annex  300-B  provides 


for  an  exception  to  the  general  rule 
regarding  the  granting  of  NAFTA 
preferential  tariff  treatment  only  to 
originating  goods.  This  exception 
concerns  specified  textile  and  apparel 
goods  which,  because  of  the  origin  of 
the  materials  used  to  produce  the  goods 
in  a  NAFTA  country  and/or  the  nature 
of  the  processing  used  to  produce  the 
goods  in  a  NAFTA  countiy,  do  not  meet 
the  Chapter  Four  rules  of  origin 
standards  and  thus  do  not  qualify  as 
originating  goods  under  the  NAFTA.  For 
such  non-originating  goods.  Appendix 
6.B.  to  Annex  300-B  provides  that  they 
may  nevertheless  be  granted  preferential 
tariff  treatment  (that  is,  the  duty-free  or 
reduced-duty  treatment  that  would  be 
accorded  to  the  same  type  of  good  when 
it  qualifies  as  an  originating  good)  up  to 
specified  annual  quantitative  “tariff 
preference  levels”  (TPLs),  Once  a  TPL 
applicable  to  a  NAFTA  coimtry’s 
exports  to  another  NAFTA  country  has 
been  reached,  any  further  exports  of 
goods  of  that  TPL  category  to  the  same 
NAFTA  country  during  that  year  may 
not  be  accorded  NAFTA  preferential 
tariff  treatment  but  rather  will  be  subject 
to  duty  at  the  most- favored-nation  rate. 
The  TPL  quantitative  limits  are  set  forth 
by  category  in  Schedules  6.B.I.  through 
6.B.3.  of  Annex  300-B  with  reference  to 
imports  into  each  NAFTA  country  from 
each  of  the  other  NAFTA  countries.  For 
U.S.  import  purposes,  the  TPL 
provisions  of  Appendix  6.B,  and 
Schedules  6.B.1,  through  6.B.3.  are  also 
set  forth  in  Additional  U.S.  Notes  3 
through  6  to  Section  XI,  HTSUS. 

The  basic  procedures  for  filing  a  claim 
for  NAFTA  preferential  tariff  treatment, 
set  forth  in  §  181.21  of  the  NAFTA 
implementing  regulations  (19  CFR 
181.21),  are  generally  applicable  in  the 
case  of  goods  for  which  preferential 
tariff  treatment  is  sought  under  the  TPL 
provisions  described  above.  However, 
there  is  one  principal  exception  to  those 
procedures  as  regards  goods  to  which 
Appendix  6.B.  to  Annex  300-B  applies: 
as  stated  in  paragraph  (a)  of  that  section, 
there  is  no  requirement  that  the  written 
declaration  (which  constitutes  the  claim 
for  preferential  tariff  treatment)  be  based 
on  a  Certificate  of  Origin  in  the 
possession  of  the  importer.  This 
exception  is  necessary  because  a 
NAFTA  Certificate  of  Origin  has 
reference  only  to  originating  goods  (that 
is,  goods  which  comply  with  the 
Chapter  Four  rules  of  origin  standards) 
and  thus  does  not  cover  TPL  goods 
which  are.  by  definition,  not  originating 
goods.  In  this  regard,  §  181.21  (a)  also 
contains  a  cross-reference  to  §  12.132 
(19  CFR  12.132)  which  was  added  by 
T.D.  94-1  to  clarify  the  application  of 
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the  already-existing  §  12.130lf)  (19  CFR 
12.13t0(f))  country  of  origin  declaration 
requirements  in  the  context  of  textile 
and  apparel  goods  which  are  subject  to 
the  provisions  of  Annex  300-B  of  the 
NAFTA. 

Following  the  publication  of  T.D.  94- 
1  and  the  entry  into  force  of  the  NAFTA, 
representatives  of  the  United  States, 
Canada  and  Mexico  continued  to  have 
discussions  regarding  whether 
additional  requirements  or  procedures 
should  be  adopted  for  purposes  of 
administering  the  provisions  of  Annex 
300-B  of  the  NAFTA.  As  a  result  of 
those  discussions,  Canada  and  Mexico 
have  decided  on,  and  implemented,  use 
of  a  Certificate  of  Eligibility. as  the 
means  for  monitoring  and  identifying 
export  shipments  eligible  for 
preferential  tariff  treatment  pursuant  to. 
the  TPL  provisions  of  Appendix  6.B.  to 
Annex  300-B  of  the  NAFTA.  The 
Certificate  of  Eligibility,  signed  by  an 
authorized  official  of  the  Canadian  or 
Mexican  government,  is  issued  to  the 
Canadian  or  Mexican  exporter  for 
transmittal  to  the  importer  of  the  goods 
who  then  would  be  able  to  make  a  claim 
for  preferential  tariff  treatment  based  on 
the  Certificate  of  Eligibility.  The  United 
States,  Canada  and  Mexico  have  agreed 
that  presentation  of  a  properly 
completed  and  executed  Certificate  of 
Eligibility  for  Canadian  and  Mexican 
exports  is  a  prerequisite  to  the  granting 
of  a  claim  for  preferential  tariff 
treatment  under  the  TPL  provisions,  and 
failure  to  present  such  a  Certificate  of 
Eligibility  will  result  in  assessment  of 
duty  at  the  most-favored-nation  (that  is, 
non-NAFTA)  rate.  No  action  has  been 
taken  by  the  United  States  to  institute 
use  of  a  Certificate  of  Eligibility  for  U.S. 
exports  to  Canada  and  Mexico. 

In  light  of  the  adoption  of  the  above 
procedures  regarding  use  of  the 
Certificate  of  Eligibility  for  Canadian* 
and  Mexican  exports,  Customs  has  been 
granting  claims  for  preferential  tariff  * 
treatment  on  TPL  goods  imported  from 
Canada  or  Mexico  only  if  a  properly 
completed  and  executed  Certificate  of 
Eligibility  pertaining  to  the  goods  is 
presented  to  Customs  when  the  claim  is 
made.  In  order  to  ensure  that  the 
NAFTA  implementing  regulations 
reflect  the  trilaterally-agreed  procedures 
and  provide  appropriate  guidance  to  the 
public  regarding  U.S.  import 
requirements,  this  document  amends 
§  12.132  on  an  interim  basis  to  require 
submission  of  a  Canadian  or  Mexican 
Certificate  of  Eligibility  in  connection 
with  a  claim  for  preferential  tariff 
treatment  on  goods  covered  by  the 
NAFTA  TPL  provisions.  Customs 
further  believes  that  this  interim 
amendment  should  take  effect 


immediately  to  ensure  the  greatest 
procedural  benefit  to  the  public,  and  it 
is  noted  in  this  regard  that  the  post¬ 
importation  refund  procedure  under  the 
NAFTA  applies  only  to  "originating” 
goods  and  thus  is  not  an  available 
administrative  remedy  in  a  TPL  context 
for  a  failure  to  make  a  claim  at  the  time 
of  importation  (see  Article  502(3)  of  the 
NAFTA.  19  U.S.C.  1520(d)  as  added  by 
section  206  of  the  Act,  and  Subpart  D  of 
Part  181  of  the  NAFTA  implementing 
regulations  set  forth  in  T.D.  94-1). 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  w-ritten  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Sen’ice,  Franklin  Court,  1099  14th 
Street  N\V.,  suite  4000,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  interim  regulation  because  it  is 
within  the  foreign  affairs  function  of  the 
United  States.  A  failure  to  have  this 
regulation  in  place  at  the  earliest 
practicable  date  would  provoke 
undesirable  international  consequences. 
In  addition,  because  this  regulation  sets 
forth  procedures  which  the  public  needs 
to  know  in  order  to  claim  the  benefit  of 
a  tariff  preference  under  the  NAFTA,  it 
is  determined  pursuant  to  5  U.S.C. 
553(b)(B),  that  notice  and  public 
procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  Furthermore,  for  the  above 
reasons,  it  is  determined  that  good  cause 
exists  under  the  provisions  of  5  U.S.C. 
553(d)(1)  and  (d)(3)  for  dispensing  with 
a  delayed  effective  date. 

Executive  Order  12866 

Because  this  document  involves  a 
foreign  affairs  function  of  the  United 
States  and  implements  an  international 
agreement,  it  is  not  subject  to  the 
provisions  of  E.0. 12866. 

Regulatory  Flexibility  Ac! 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
el  seq.)  do  not  apply. 


Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Serv’ice.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Canada,  Customs  duties  and 
inspection,  Marking,  Mexico,  Reporting 
and  recordkeeping  requirements, 
Textiles  and  textile  products.  Trade 
agreements. 

Amendment  to  the  Regulations 

Accordingly,  for  the  reasons  stated 
above,  Part  12,  Customs  Regulations  (19 
CFR  part  12)  is  amended  as  set  forth 
below.  ' 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  authority  citation  for  Part  12 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624;  *  *  • 

2.  Section  12.132  is  amended  by 
redesignating  paragraphs  (a),  |b),  and  (c) 
as  paragraphs  (1),  (2),  and  (3), 
designating  the  introductory  text  of  the 
section  as  paragraph  (a)  introductory 
text,  adding  a  heading  to  newly 
designated  paragraph  (a),  and  adding 
paragraph  (b)  to  read  as  follows: 

§  12.132  Textile  and  apparel  goods  under 
the  North  American  Free  Trade  Agreement. 

(a)  Country  of  origin  declaration. 

*  H  H 

it  *  *  it 

(b)  Certificate  of  Eligibility.  In 
connection  with  a  claim  for  NAFTA 
preferential  tariff  treatment  involving 
non-originating  textile  and  apparel 
goods  subject  to  the  tariff  preference 
level  provisions  of  Appendix  6.B.  to 
Annex  300-B  of  the  NAFTA  and 
Additional  U.S.  Notes  3  through  6  to 
Section  XI,  Harmonized  Tariff  Schedule 
of  the  United  States,  the  importer  shall 
submit  to  Customs  a  Certificate  of 
Eligibility  covering  the  goods.  The 
Certificate  of  Eligibility  shall  be 
properly  completed  and  signed  by  an 
authorized  official  of  the  Canadian  or 
Mexican  government  and  shall  be 
presented  to  Customs  at  the  lime  the 
claim  for  preferential  tariff  treatment  is 
filed  under  §  181.21  of  this  chapter. 
Failure  to  timely  submit  the  required 
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Certificate  of  Eligibility  will  result  in  a 
denial  of  the  claim, 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  June  4. 1994. 

|ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-14868  Filed  6-17-94;  8:45  ami 
BItUNG  CODE  4826-02-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200, 905, 941,  and  968 
[Docket  No.  R-94-1724:  FR-3645-4-01] 

RiN  2577-AB42 

Amendment  to  the  Participation  and 
Compliance  Requirements  for  Public 
Housing  Agencies  and  Indian  Housing 
Authorities 

AGEMCy:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule  and  request  for 
public  comments. 

SUMMARY:  This  interim  rule  deletes  the 
current  regulatory  requirements  that 
public  housing  agencies  and  Indian 
housing  authorities  (referred  to  as  HAs) 
be  subject  to  HUD’s  Previous 
Participation  Review  and  Clearance 
Procedures.  The  purpose  of  the 
amendment  is  to  streamline  the 
contracting  process  for  HAs  and  to 
enable  them  to  obligate  much  needed 
development  and  modernization 
funding  in  a  more  timely  fashion. 

DATES:  Effective  date:  July  20, 1994. 

Comments  due  date;  August  19, 1994. 
ADDRESSEES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and  - 
Urban  Development,  451  Seventh  Street. 
SVV.,  VVashin^on,  DC  20410.  Facsimile 
(FAX)  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Thorson,  Director, 
Maintenance  and  Supply  Division, 
Office  of  Construction,  Rehabilitation 
and  Maintenance,  Department  of 
Housing  and  Urban  Envelopment,  451 
Seventh  Street,  SW„  room  4124, 
Washington,  DC  20410.  Telephone: 
(202)708-4703.  This  is  not  a  toll-free 
number. 

Indian  housing  authorities  may 
contact  Dom  Nessi,  Director,  Office  of 


Native  American  Programs,  Department 
of  Housing  and  Urban  Development, 

451  seventh  Street,  SW.  room  4140, 
Washington,  DC  20410.  Telephone  (202) 
708-1015.  This  is  not  a  toll-ft^e  number. 

Hearing  or  speech  impaired 
individuals  may  contact  this  Office  via 
TDD  number  (202)  708-9300  (which  is 
not  a  toll-free  number)  or  1-800-877- 
8339  (which  is  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

This  interim  rule  does  not  impose  any 
information  collection  requirements. 
Instead,  it  would  eliminate  the  existing 
requirement  for  HAs  and  HA  contractors 
to  submit  form  HUD-2530,  Previous 
Participation  Certificate,  to  HUD.  As  a 
result  of  this  interim  rule,  there  would 
be  a  reduction  in  the  information 
burden  on  HUD  program  participants. 

II.  Background 

Currently,  Subpart  H  of  24  CFR  part 
200  of  the  HUD  regulations  makes 
principals  participating  in  projects 
financed  pursuant  to  the  United  States 
Housing  Act  of  1937  subject  to  HUD 
approval  under  the  previous 
participation  and  review  requirements 
set  forth  in  that  Subpart.  Principals 
include  “an  individual,  joint  venture, 
partnership,  corporation,  trust, 
nonprofit  association,  or  any  other 
public  or  private  entity  proposing  to 
participate,  or  participating,  in  a  project 
as  sponsor,  owner,  prime  contractor. 
Turnkey  Developer,  management  agent, 
nursing  home  administrator  or  operator, 
packager,  or  consultant;  and  architects 
and  attorneys  who  have  any  interest  in 
the  project  other  than  an  arms-length  fee 
arrangement  for  professional  services.” 

Under  Subpart  H  all  principals  are 
requested  to  sign  personally  a  certificate 
setting  forth  their  record  of  previous 
participation  in  HUD  programs.  These 
certifications  are  subject  to  review  and 
either  approval  or  disapproval  by  the 
Department.  An  approval  is  required  as 
a  precondition  to  participation  by  the 
principal  in  a  specific  project. 

HAs  frequently  cite  the  previous 
participation  approval  requirement  as 
an  obstacle  to  their  timely  obligation  of 
funds.  In  reviewing  the  matter,  the 
Department  has  found  that 
approximately  78,000  principals  were 
entered  into  HUD’s  previous 
participation  automated  system  during 
the  last  year.  This  figure  includes 
principals  from  all  programs 
administered  by  the  Assistant  Secretary 
for  Housing  and  the  Assistant  Secretary 
for  Public  and  Indian  Housing.  The 
automated  system  has  approved  over 

73,500  principals  while  approximately 


4.500  principals  were  referred  to 
Headquarters  for  further  review.  About 

1.500  of  the  referrals  (less  than  2 
percent)  involved  principals  in  the 
public/Indian  housing  programs.  Of  the 

1,500  public/Indian  housing  principals, 
the  majority  were  found  to  be 
approvable.  Only  a  limited  number  were 
disapproved,  and  most  of  the 
disapprovals  were  based  on  existing 
debarments  or  suspensions.  It  should 
also  be  noted  that  HAs  already  have  the 
authority  to  disqualify  contractors  who 
are  on  the  General  Services 
Administration  Debarred  and 
Suspended  List. 

This  Departmental  analysis  of  the 
previous  participation  process  raises 
serious  questions  regarding  the  benefits 
derived  vs.  the  delays  caused  in 
program  implementation.  Also  taken 
into  account  in  the  analysis  was  the  fact 
that  the  Department’s  procurement 
regulations,  at  24  CFR  85.36,  require 
State  and  local  grantees,  including  HAs, 
to  award  contracts  only  to  contractors 
possessing  the  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  their  contract.  In  assessing 
their  ability  to  perform,  consideration 
should  be  given  by  grantees  to  such 
matters  as  contractor  integrity, 
compliance  with  public  policy,  record 
of  past  performance  and  financial  and 
technical  resources.  It  was  also  noted 
that,  in  other  similar  State,  local,  or 
Indian  grant  programs  administered  by 
the  Department,  such  as  the  Community- 
Development  Block  Grant  program, 
grantees  are  not  subject,  in  addition  to 
the  procurement  procedures  set  forth  at 
24  CFR  part  85,  to  a  second  previous 
participation  and  compliance  review  by 
HUD.  Instead,  the  grantees  are  given  the 
responsibility  to  make  their  own 
determinations  of  contractor 
responsibility  and  are  permitted  to 
execute  contracts  without  obtaining 
prior  HUD  approval. 

Given  the  very  low  number  of 
disapprovals  of  public/Indian  housing 
principals  compared  to  the  relatively 
high  dollar  value  of  the  program 
(appro.ximately  $3  billion  annually)  and 
the  urgent  need  to  streamline  HUD 
procedures,  the  Department  has 
concluded  that  the  risk  to  the 
Government  of  eliminating  the  previous 
participation  approval  for  H.\s  is 
extremely  limited.  Accordingly,  we  are 
amending  the  existing  regulations  to 
remove  public  and  Indian  housing 
developments  financed  under  the  U.S. 
Housing  Act  of  1937  from  the  Previous 
Participation  and  Compliance 
Requirements  set  forth  in  24  CFR  part 
200,  Subpart  H.  HAs  will  still  be 
expected  to  determine,  pursuant  to  24 
CFR  85.36,  if  a  contractor  is  responsible. 
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based  on  its  own  records,  the  GSA 
Debarred  and  Susp)ended  list,  the  HUD 
Limited  Denial  of  Participation  List,  and 
any  other  information  available  to  the 
HA. 

III.  Interim  Rule 

Due  to  the  technical  nature  of  this 
interim  rule,  the  Department  has 
determined  that  a  full  notice  and  public 
comment  procedure  under  24  CFR  part 
10  of  the  United  States  Code  is 
unnecessary  and  is  therefore  issuing  this 
document  as  an  interim  rule  with  public 
comment  requested.  The  interim  rule 
relieves  a  regulator^’  restriction  that 
adversely  affects  and  has  proved  to  be 
an  undue  burden  on  the  public  housing 
community.  Further,  the  interim  rule 
supports  several  of  the  Department's  key 
strategies  for  improving  the  way  the 
Department’s  programs  operate, 
including  deregulating  programs  to  the 
extent  feasible,  focusing  on  risk 
management  and  taking  actions  to  speed 
the  expenditure  of  funds.  For  these 
reasons,  it  is  desirable  to  make  the 
interim  rule  effective  as  soon  as 
possible. 

IV,  Other  Matters 

A.  Environmental  Imparl 

The  subject  matter  of  this  interim  rule 
is  categorically  excluded  from  HUD’s 
environmental  clearance  procedures 
under  24  CFR  50.20(k).  The  interim  rule 
relates  to  administrative  procedures 
whose  content  does  not  constitute  a 
development  decision  but  only  to  the 
preparation  of  reports  and  HUD 
management  activities. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
interim  rule  do  not  have  "federalism 
implications”  within  the  meaning  of  the 
Order.  The  interim  rule  does  not,  in  any 
substantive  manner,  change  existing 
relationships  between  the  Federal 
government  and  State  and  local 
authorities. 

C.  Impact  on  Small  Entities 

The  Secretaiy,  in  accordance  with  the 
Regulatory  Flexibility  Act  |5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and,  by  approving  it, 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  small 
entities.  This  interim  rule  only  directly 
affects  PHAs  and  IHAs  which  are  State 
and  local  governmental  entities.  The 
interim  rule  should  prove  beneficial  to 
PHAs  and  IHAs  and  should  have  no 
negative  impact  upon  their  contractors. 


D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  provisions  of  this  interim  rule  do 
not  have  the  potential  for  significant 
impact  on  faimily  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order. 

E.  Regulatory'  Agenda 

This  interim  rule  was  listed  as  item 
1677  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  25,  1994  (59  FR  20424,  20467) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  as  sequence 
number  1677  under  Office  of  Public  and 
Indian  Housing. 

F.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.852. 

List  of  Subjects 

24  CFR  Part  200  , 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity,  Fair  housing.  Housing 
standards.  Incorporation  by  reference. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Minimum  property  standards.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  905 

Aged,  Energy  conservation.  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians, 
Indians,  Individuals  with  disabilities. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Loan  programs — Indians,  Low  and 
moderate  income  housing,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  941 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development,  Public  housing. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development,  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  24  CFR  parts  200,  905, 
941  and  968  are  amended  as  follows; 


PART  200— INTRODUCTtONI 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  lollowsr 

Authority:  12  U.S.C.  1701-1715Z  18;  -42 
tt.S.C.  3535(d). 

2.  Paragraph  (a)(1)  of  §200.93  is 
revised  to  read  as  follows: 

§200.93  Multifamily  Participatton  Review 
Committee. 

(a)  Members.  (1)  The  Director,  Office 
of  Lender  Activities  and  Land  Sales 
Regi.stration  serv'es  as  Chairman  and 
does  not  vote-  The  Committee  is 
composed  of  the  following  voting 
members  or  their  designees  representing 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner;  the 
Director  of  the  Office  of  Insured 
Multifamily  Housing  Development,  the 
Director  of  the  Office  of  the  Elderly  and 
Assisted  Housing:  the  Director  of  the 
Office  of  Multifamily  Housing 
Management;  the  Director  of  the  Office 
of  Multifamily  Preservation  and 
Property  Disposition;  the  Director  of  the 
Previous  Participation  and  Compliance 
Division;  and  a  designee  of  the  Director 
of  the  Office  of  Lender  Activities  and 
Land  Sales  Registration. 


§200.213  [Amended) 

3.  Section  200.213  is  amended  by 
removing  paragraph  (d)  and  by 
redesignating  paragraph  (e)  as  paratTaph 
(d). 

§200.217  [Amended) 

4.  Section  200.217  is  amended  by 
removing  paragraph  (a)(3),  and  by 
redesignating  paragraphs  (a)(4)  through 
|a)(8)  as  paragraphs  (a)(3)  through  (a)|7), 
respectively. 

PART  905— INDIAN  HOUSING 
PROGRAMS 

5.  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows; 

Authority:  25  U.S.C.  450p(b),  42  t  )..S  C 
1437a,  1437aa.  1437bb,  1437cc,  1437(-e,  and 
3535(d). 

6.  Paragraph  (a)(3)(ii){C)  of  §905.160 
is  revised  to  read  as  follows; 

§905.160  Procurement  standards. 

(a)  *  *  * 

(3)  •  *  * 

(ii)  *  *  * 

(C)  That  the  contractor  is  not  on  the 
GSA  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs. 

7-8.  Section  905.642  is  amended  by 
removing  paragraph  (d)(4),  and  by 
revising  paragraph  (g)  to  read  as  loUows; 
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§905.642  Contracting  requirements. 
***** 

(g)  Previous  participation.  An  IHi\ 
shall  ensure  that  the  contractor  is  not  on 
the  GSA  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Non  procurement  Programs. 
***** 

9.  Paragraph  (c)(2)  of  §905.681  is 
revised  to  read  as  follows; 

§  905.681  Conduct  of  modernization 
activities. 

***** 

(c)  *  *  * 

(2)  Previous  participation.  An  IHA 
shall  ensure  that  the  contractor  is  not  on 
the  GSA  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs. 


PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

10.  The  authority  citation  for  24  CFR 
part  941  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437b,  1437c,  1437g. 
and  3535(d). 

11.  Paragraph  (a)  of  §941.502  is 
revised  to  read  as  follow^: 

§  941 .502  Project  design  and  execution  of 
contracts. 

(a)  General.  The  PHA,  unless 
otherwise  authorized  by  the  field  office, 
shall  submit  interim  or  preliminary 
design  documents  for  field  office 
approval  prior  to  preparing  and 
submitting  the  detailed  construction 
documents.  The  field  office  shall  review 
both  the  design  documents  and  the 
construction  documents  for  consistency 
with  the  proposal,  to  determine  that  all 
HUD  design  and  construction  standards 
have  been  met,  and  to  ensure  that  the 
project  development  costs  are 
reasonable  and  are  within  the  applicable 
cost  limitations.  Prior  to  executing  any 
contract,  a  PHA  shall  ensure  that  the 
contractor  is  not  on  the  GSA  list  of 
Parties  Excluded  from  Federal 
Procurement  and  Nonprocuremenl 
programs. 


PART  968— PUBLIC  HOUSING 
MODERNIZATION 

12.  The  authority  citation  for  24  CFR 
part  968  continues  to  read  as  follow's; 

.Authority:  42  U.S.C.  1437d.  14371  and 
3535(d). 

13-14.  Section  968.235  is  amended  by 
removing  paragraph  (d)(4),  and  by 
revising  paragraph  (g)  to  read  as  follows; 

§968.235  Contracting  requirement. 
***** 


(g)  Previous  participation.  A  PHA 
shall  ensure  that  the  contractor  is  not  on 
the  GSA  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs. 
***** 

15.  Paragraph  (c)(2)  of  §968.335  is 
revised  to  read  as  follows; 

§  968.335  Conduct  of  modernization 
activities. 

***** 

(c)  *  *  * 

t2)  Previous  participation.  A  PHA 
shall  ensure  that  the  contractor  is  not  on 
the  GSA  List  of  Parties  E.\cluded  from 
Federal  Procurement  and 
Nonprocurement  Programs. 
***** 

Dated:  June  13, 1994. 

Henry  G.  Cisneros, 

Secretary. 

(FR  Doc.  94-14'946  Filed  6-17-94;  8:4,5  am| 
BILLING  CODE  4210-32-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  10 
[TD  8545] 

RIN  1545-AQ57 

Regulations  Governing  the  Practice  of 
Attorneys,  Certified  Public 
Accountants,  Enrolled  Agents,  and 
Enrolled  Actuaries  Before  the  Internal 
Revenue  Service 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  31  CFR  part  10 
governing  the  practice  of  individuals 
before  the  IRS.  These  regulations  affect 
individuals  who  are  eligible  to  practice 
before  the  IRS.  These  regulations 
establish  tax  return  preparation 
standards  and  prescribe  the 
circumstances  under  which  a 
practitioner  may  be  disciplined  for 
violating  tliose  standards,  limit  the  use 
of  contingent  fees  for  preparing  tax 
returns,  clarify  that  certain  of  the 
existing  restrictions  governing  limited 
practice  before  the  IRS  apply  to  all 
individuals  who  are  eligible  to  engage  in 
limited  practice  before  the  IRS,  establish 
expedited  proceedings  to  suspend 
individuals  from  practice  before  the  IRS 
in  cases  in  which  certain  determinations 
have  been  made  by  independent  bodies, 
and  permit  attorneys  and  certified 
public  accountants  in  good  standing  to 
obtain  or  retain  enrolled  agent  status. 
EFFECTIVE  DATE:  These  regulations  are 
effective  June  20, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  L,  Meyer,  Office  of  the  Assistant 
Chief  Coimsel  (Income  Tax  and 
Accounting),  IRS,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224 
(Attention;  CC:DOM:CORP:T;R).  or  by 
telephone  at  202-622-6232  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION; 

Background 

On  October  8, 1992,  the  Department 
of  the  Treasury  published  in  the  Federal 
Register  proposed  amendments  to  the 
regulations  governing  practice  before 
the  IRS  (57  FR  46356).  The  regulations 
are  in  subtitle  A.  part  10.  of  title  31  of 
the  Code  of  Federal  Regulations  and 
have  been  reprinted  as  Treasury 
Department  Circular  No.  230  (Circular 
230).  A  public  hearing  was  held  on 
December  16, 1992.  A  number  of 
comments  were  received  in  response  to 
the  proposed  amendments.  After  careful 
consideration  of  the  comments  received, 
the  regulations  are  adopted  as  revised 
by  this  Treasury  decision. 

Explanation  of  Changes 

/.  Return  Preparation  Standards  and 
Related  Disciplinary  Standard 

A.  Standards  of  Conduct 

The  proposed  regulations  included 
new  return  preparation  standards  for 
attorneys,  certified  public  accountants, 
enrolled  agents  and  enrolled  actuaries 
(practitioners).  These  standards  would 
modify  Circular  230  to  reflect  more 
closely  the  standards  for  return 
preparers  under  section  6694  of  the 
Internal  Revenue  Code  of  1986  (Code) 
and  professional  guidelines. 

Under  the  proposed  regulations,  a 
practitioner  may  not  sign  a  return  as  a 
preparer  if  the  practitioner  determines 
that  the  return  contains  a  position  that 
does  not  have  a  realistic  possibility  of 
being  sustained  on  its  merits  (the 
realistic  possibility  standard),  unless  the 
position  is  not  frivolous  and  is 
adequately  disclosed  to  the  IRS.  In 
addition,  a  practitioner  may  not  advise 
a  client  to  take  a  position  on  a  return, 
or  prepare  the  portion  of  a  return  on 
which  a  position  is  taken,  unless  the 
practitioner  determines  that  the  position 
satisfies  the  realistic  possibility 
standard  or  the  position  is  not  frivolous 
and  the  practitioner  advises  the  client  to 
adequately  disclose  the  position. 

One  commentator  suggested  deleting 
the  language  in  the  first  sentence  of 
§  10.34(a)(1)  of  the  proposed 
regulations,  which  prohibited  a 
practitioner  from  signing  a  return 
without  disclosure  if  the  practitioner 
determined  that  the  return  contained  a 
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position  that  did  not  satisfy  the  realistic 
possibility  standard.  The  commentator 
asserted  that  the  practitioner  should  not 
be  subject  to  discipline  under  Qrcular 
230  if  the  return  position  resulted  firom 
reasonable  reliance  cm  another  preparer. 

Treasury  does  not  believe  it  is 
appropriate  to  alter  the  standard  of 
conduct  in  §  10.34(a),  which  generally 
conforms  to  the  rules  of  section  6694.  In 
addition,  the  commentator’s  concern  is 
addressed  by  the  standard  of  discipline 
of  §  10.34(b).  Under  this  standard,  only 
violations  of  §  10.34  that  are  willful, 
reckless,  or  gro.ss!y  incompetent  will  be 
subject  to  discipline.  See  Standard  of 
Discipline,  below. 

Another  commentator  stated  that  a 
signing  preparer  should  only  be 
required  to  advise  disclosure  of  (rather 
than  actually  disclose)  a  return  position 
that  did  not  satisfy  the  realistic 
possibility  standard.  This  commentator 
added  that  Ci.reular  230  should  not 
distinguish  between  the  not  frivolous 
and  realistic  possibility  standards 
because,  in  the  commentator’s  view, 
they  are  identical. 

To  promote  consistency  in  disclmure 
standards,  the  Circular  230  disclosure 
rules  are  patterned  after  the  sei:tk)n 
6694  rules  and,  therefore,  a  signing 
preparer  must  actually  disclose  (rather 
than  merely  advise  di.sclosure  of) 
nonfrivolous  return  positions  that  do 
not  satisfy  the  realistic  possibility 
standard.  Because  Treasury  believes  the 
realistic  possibility  standard  is  distinct 
from  the  not  frivolous  standard,  these 
amendments  to  Circular  230  also 
distinguish  between  these  two 
standards. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (the  OBRA  ’93)  made 
certain  changes  to  the  accuracy-related 
penalty  in  section  6662  of  the  Code.  The 
OBRA  ’93  raised  the  disclosure  standard 
for  purposes  of  the  penalties  for 
disregarding  rules  or  regulations  ora 
substantial  understatement  of  income 
tax  from  “not  frivolous”  to  “reasonable 
basis”.  Also,  the  OBRA  ’93  eliminated 
the  disclosure  exception  for  the 
negligence  penalty.  The  IRS  published 
temporary  regulations  §  1.6662-7T  in 
the  Fedc^  Register  to  implement  these 
changes.  See  59  FR  12547  (March  17, 
1994)  and  59  FR  14749  (March  30, 

1994).  These  changes  narrow  the 
opportunities  to  avoid  an  accuracy- 
related  penalty  by  disclosing  a  return 
position.  In  view  of  these  dmnges,  these 
Tma)  regulations  require  non-signing 
practitioners  to  advise  their  clients  of 
any  opportunity  to  avoid  such  a  penalty 
by  disclosing  a  position  (rather  than  to 
disclose  the  position). 

Under  §  10.34taK2)  of  the  proposed 
regulations,  a  practitioner  who  ^vises  a 


client  on  a  position  to  be  taken  cm  a 
return,  cnr  who  signs  at  pirepares  a 
retimi,  must  infom  the  client  of  the 
penalties  reasonably  likely  to  apply  to 
the  client  with  respecrt  to  the  position. 
One  commentator  contended  that  the 
requirement  that  a  pracrtitioner  apprise 
its  client  of  penalties  reasonably  likely 
to  apply  intrudes  on  the  practitioner- 
client  relationship  and  should  he 
deleted.  Another  commentator  stated 
that  the  requirement  was  too  lenient  and 
should  be  strengthened  by  requiring  _ 
practitioners  to  give  their  clients  written 
notice  of  penalties  reasonably  likely  to 
apply. 

Treasury  believes  that  informing 
clients  of  penalties  reasonably  likely  to 
apply  with  respect  to  return  positions  is 
an  important  component  of  a 
practitioner’s  duty  to  his  or  her  cJient. 
Accordingly,  these  final  regulations 
retain  this  requirement.  The  final 
regulations,  however,  do  not  require 
practitioners  to  give  the  penalty  advica 
in  writing.  Treasury  believes  that 
preserving  flexibility  as  to  the  form  in 
which  practitioners  advise  their  clients 
promotes  client  understanding  of  the 
advice  and  discourages  the  use  of 
possibly  confusing  boilerplate  language. 

Under  the  proposed  rcgulaticms,  a 
position  satisfies  the  realistic  possibility 
standard  if  a  reasonable  and  well- 
informed  analysis  by  a  person 
knowledgeable  in  the  tax  law  would 
lead  such  a  person  to  conclude  that  the 
position  has  approximately  a  one  in 
three,  or  greater,  likelihood  of  being 
sustained  on  its  merits.  Several 
commentators  stated  that  the  one-in- 
three  formulation  of  the  realistic 
possibility  standard  should  not  be  used 
for  purposes  of  Qrcular  230.  A  common 
criticism  was  that  the  test  is  inherently 
difficult  to  administer. 

The  one-in-tbree  test  has  been 
adopted  for  preparers  under  section 
6694.  Adopting  a  different  formulation 
of  the  realistic  possibility  standard  in 
Qrcular  230  would  lead  to  unnecessary 
confusion.  In  addition,  quantification  of 
the  realistic  possibility  standard  helps 
to  prevent  its  erosion.  For  these  reasons, 
the  suggestion  of  some  commentators  to 
eliminate  the  one-in-three  test  was  not 
adopted. 

For  purposes  of  determining  whether 
the  realistic  possibility  standard  is 
satisfied,  the  proposed  regulations 
provide  that  the  authorities  that  may  be 
taken  into  account  under  26  CFR 
1.6662-4(d)(3Kiii)  for  purposes  of  the 
substantial  understatement  penalty  also 
may  be  taken  into  account  for  purposes 
of  Qrcular  230.  Some  commentators 
suggested  expanding  the  permissible 
authorities  to  include  well-reasoned 
treatises,  articles  in  recognized 


professional  tax  pabrications,  and  other 
reference  tools  commonly  used  by 
practitioners. 

Treasury  believes  that  the 
determination  of  whether  the  realistic 
possibility  standard  is  satisfied  for 
purposes  of  Qrcular  230  (as  well  as 
section  6694)  should  be  grounded  in 
laws  enacted  by  politically  authorized 
decisionmakers,  not  in  interpretations  of 
those  laws  in  secondary  source 
materials.  Thus,  the  suggestion  was  not 
adopted.  Even  though  secondary 
sources  are  not  authorities  for  Qrcular 
230  purposes,  practitioners  may  rely  in 
preparing  returns  on  applicable 
authorities  underlying  the  corndusions 
in  those  sources. 

B.  Standard  of  Discipline 

Under  the  proposed  standard  of 
discipline,  only  violations  of  §  10.34 
that  are  willful,  reckless,  or  a  result  of 
gross  incompetence  will  subject  a 
practitioner  to  suspension  or  disbarment 
from  practice  before  the  IRS.  The 
proposed  regulations  further  provide 
that  a  pattern  of  conduct  is  a  factor  that 
will  be  taken  into  account  in 
determining  whether  a  practitioner 
acted  recklessly  or  with  gross 
incompetence. 

A  commentator  suggested  that  the 
standard  of  discipline  for  §  10.34  be 
amended  to  provide  that  only  a  pattern 
of  conduct  will  subject  a  practitioner  to 
discipline.  This  suggestion  would 
permit  practitioners  to  violate  the  new 
return  preparation  standard  of  Qrcular 
230  at  least  once  without  being  subject 
to  discipline  by  the  Director  of  Practice. 
Treasury  does  not  believe  it  is 
appropriate  for  Circular  230  to 
countenance  improper  conduct,  or  to 
establish  a  more  lenient  standard  of 
discipline  in  the  return  preparation 
context  than  in  other  Circular  230 
contexts  not  requiring  a  pattern  of 
conduct  to  impose  discipline. 
Accordingly,  this  suggestion  was  not 
adopted. 

One  commentator  recommended  that 
a  general  reasonable  cause  and  good 
faith  exception  be  expressly 
incorporated  into  the  standard  of 
discipline  for  §  10.34  of  Circular  230. 
Some  commentators  also  asked  for  a 
more  limited  reasonable  cause  and  good 
faith  exception  fev  reasonable  reliance 
on  the  advice  of  another  practitioner. 
The  existing  standard  of  discipline 
eliminates  the  need  for  an  express 
reasonable  cause  and  good  faith 
exception  in  that  willfril,  reckless,  or 
grossly  incompetrat  violations  of 
Qrcular  230  are  inconsistent  with 
reasonable  cause  and  good  faith. 
Therefore,  these  suggestions  were  not 
adopted. 
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11.  Contingent  Fees 

The  proposed  regulations  ban 
contingent  fees  for  preparing  a  return 
except  in  the  case  of  certain  claims  for 
refund.  Under  the  proposed  regulations, 
a  practitioner  may  charge  a  contingent 
fee  for  preparing  a  claim  for  refund  if 
the  practitioner  reasonably  anticipates, 
at  the  time  the  claim  is  filed,  that  the 
claim  will  be  denied  by  the  IRS  and 
subsequently  litigated  by  the  client. 

A  number  of  comments  were  received 
concerning  the  proposed  rule  on 
contingent  fees.  Some  commentators 
expressed  concerns  about  the 
administrability  of  the  portion  of  the 
rule  involving  claims  for  refund.  These 
commentators  noted  that  it  may  be 
difficult  to  anticipate  whether  the  IRS 
will  deny  a  claim  and  whether  a  client 
will  choose  to  litigate  the  claim  if  it  is 
denied.  They  also  asserted  that  a  claim’s 
prospects  for  being  denied  should  be 
evaluated  at  the  time  of  the  fee 
arrangement,  rather  than  at  the  time  the 
claim  is  filed. 

Other  commentators  questioned  the 
need  for  additional  rules  in  Circular  230 
regulating  fees  at  all.  These 
commentators  suggested  that  the 
preparer  and  accuracy-related  penalties 
provide  adequate  safeguards  against 
overly-aggressive  positions,  that  the 
proposed  rule  is  broader  than  necessary 
to  counter  any  use  of  contingent  fee 
arrangements  to  exploit  the  “audit 
lottery,”  and  that  the  proposed  rule 
could  interfere  with  reasonable 
commercial  relationships. 

Treasury  continues  to  believe  that  a 
rule  restricting  contingent  fees  for 
preparing  tax  returns  supports  voluntary 
compliance  with  the  tax  laws  by 
discouraging  return  positions  that 
exploit  the  audit  selection  process.  In 
response  to  comments  received,  the 
proposed  contingent  fee  rule  has  been 
modified  in  the  final  regulations  to 
permit  contingent  fees  for  claims  for 
refund  (other  than  claims  for  refund 
made  on  original  returns)  or  for 
amended  returns  if  the  practitioner 
reasonably  anticipates,  at  the  time  the 
fee  arrangement  is  entered  into,  that  the 
return  will  receive  substantive  review' 
by  the  IRS.  This  determination  will  be 
made  on  a  case-by-case  basis.  Like  the 
proposed  rule,  the  final  rule  bans 
contingent  fees  for  preparing  original 
returns. 

III.  Restrictions  on  Individuals  Engaging 
in  Limited  Practice 

The  proposed  regulations  generally 
required  that  all  nonpractitioners  who 
engage  in  limited  practice  before  the  IRS 
under  §  10.7  uphold  the  same  standards 
as  practitioners  and  simplified  the 


structure  of  that  section.  In  response  to 
a  comment,  the  final  regulations  clarify 
ambiguous  wording  in  §  10.7(c)(l)(vii) 
of  the  proposed  regulations,  which 
relates  to  representation  outside  of  the 
United  States.  The  change  makes  clear 
that  a  nonpractitioner  may  represent  a 
taxpayer  before  personnel  of  the  IRS 
who  are  located  outside  of  the  United 
States,  regardless  of  where  the  taxpayer 
is  located. 

Another  commentator  asked  that 
§  10.7(c)(l)(viii),  which  relates  to 
representation  before  the  Examination 
Division  by  a  preparer,  be  clarified  by 
substituting  “as  the  preparer”  for  “on 
behalf  of  the  taxpayer”.  This  change, 
which  is  not  substantive  in  nature,  is 
adopted  by  the  final  regulations. 

IV.  E.xpedited  Suspensions  From 
Practice  Before  the  Service  in  Certain 
Cases 

The  proposed  regulations  added  a 
new  section  permitting  the  Director  of 
Practice  to  commence  an  expedited 
proceeding  leading  to  a  practitioner’s 
suspension  from  practice  before  the 
Serv'ice  in  those  instances  in  which  an 
independent  authority  already  has 
determined  that  the  practitioner  has 
engaged  in  serious  misconduct.  Some 
commentators  recommended  against 
adopting  the  expedited  suspension 
provision.  These  commentators  argued 
that  an  expedited  suspension  violates  an 
individual’s  due  process  rights  and 
constitutes  an  abuse  of  the  Director  of 
Practice’s  authority.  Alternatively,  it 
was  suggested  that:  (1)  An  expedited 
suspension  be  deferred  if  the  individual 
requests  a  hearing  before  an 
Administrative  Law  Judge;  (2)  the 
Director  be  required  to  take  additional 
steps  to  ensure  that  the  complaint  in  an 
expedited  suspension  proceeding  is 
properly  ser\'ed;  and  (3)  the  respondent 
in  such  a  proceeding  be  given  additional 
time  to  respond  to  the  Director’s 
complaint  and  not  be  deemed  to  have 
waived  his  or  her  right  to  a  conference 
if  the  respondent’s  answer  is  not  timely 
filed. 

The  acts  giving  rise  to  an  expedited 
suspension,  such  as  loss  of  professional 
license  for  misconduct  or  conviction  of 
certain  felonies,  constitute  disreputable 
conduct  under  Circular  230.  Title  31. 
section  330(b)  of  the  United  States  Code 
requires  only  that  a  representative  who 
engages  in  disreputable  conduct  be 
given  notice  and  an  opportunity  for  a 
proceeding  prior  to  being  suspended 
from  practice  before  the  IRS.  The 
expedited  suspension  procedures 
comply  with  these  and  general  due 
process  requirements  by  providing  a 
practitioner  with  reasonable  notice  of 
the  grounds  for  any  proposed 


suspension  and  an  opportunity  to  be 
heard  by  the  Director  of  Practice  before 
the  suspension  takes  effect. 

The  expedited  suspension  provision 
has  been  carefully  drafted  to  apply  only 
in  limited  circumstances,  minimize  any 
opportunities  for  abuse,  and  provide 
individuals  with  adequate  procedural 
safeguards.  For  these  reasons  and 
considering  Treasury’s  interest  in 
expeditiously  handling  these  cases,  the 
commentators’  recommendations  on 
this  section  of  Circular  230  generally 
w'ere  not  adopted.  However,  in  response 
to  the  comments,  the  time  for 
responding  to  a  complaint  has  been 
increased  to  30  days.  In  addition,  the 
scheduling  requirements  for  a 
conference  with  the  Director  of  Practice 
are  relaxed  and  clarified.  Under  the 
final  regulations,  the  conference  w’ith 
the  Director  of  Practice  may  be  held  no 
sooner  than  14  calendar  days  after  the 
answer  is  required  to  be  filed,  rather 
than  30  calendar  days  after  the 
complaint  is  served,  unless  the 
respondent  agrees  to  an  earlier  date.  The 
final  regulations  also  provide  that  a 
practitioner’s  loss  of  his  or  her 
professional  license  solely  due  to  a 
failure  to  pay  a  professional  licensing 
fee  will  not  constitute  grounds  for  an 
expedited  suspension.  The  section  has 
been  renumbered  and  conforming 
changes  made  to  comply  with  the 
requirements  of  the  Federal  Register. 

V'  Other  Matters 

A.  “Return” 

One  commentator  asked  that  the 
definition  of  “return”  of  tax  in  §  10.2(g) 
be  revised  to  explicitly  state  that  a 
return  includes  an  amended  return.  To 
eliminate  any  confusion  on  this  point, 
the  final  regulations  incorporate  this 
recommendation. 

B.  “Reckless  Conduct” 

One  commentator  requested 
assurances  that  changes  to  the  definition 
of  “reckless  conduct”  in  §  10.51(j)  were 
not  intended  to  substantively  change 
that  provision.  Other  commentators 
asked  that  the  words  “highly 
unreasonable  omission”  be  eliminated 
or  replaced  with  other  words. 

The  proposed  changes  to  the 
definition  of  “reckless  conduct"  were 
intended  to  streamline  that  definition 
without  changing  its  substance. 
Accordingly,  there  is  no  substantive 
significance  to  eliminating  the  words 
“merely  simple  or  inexcusable 
negligence”  or  to  substituting  “should 
observe  under  the  circumstances”  for 
“is  either  known  or  is  so  obvious  that 
the  competent  practitioner  must  or 
should  have  been  aware  of  it.”  Because 
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no  substantire  diange  is  intended, 
substantive  wording  changes  suggested 
by  commentators  to  the  proposed 
definiticHi  were  not  adopted. 

C  Comments  Outside  the  Scope  of  the 
Project 

Additional  comments  were  not 
adopted  because  they  were  beyond  the 
scope  of  the  regulations  project  These 
included:  (1)  Altering  the  definition  of 
“practice  befme  the  Internal  Revenue 
Service”  in  §  10.2(e);  (2)  extending  the 
practice  standards  to  commercial  return 
prep£uers;  (3)  requiring  a  return  preparer 
who  is  represraiting  a  taxpayer  cm  audit 
to  withdraw  from  the  representation  if 
a  conflict  of  intwest  arises;  (4) 
prescritnng  burdens  of  proof  in 
disciplinary  proceedings  (which 
generally  are  governed  by  the 
Administrative  Procedure  Act,  S  U.S.C. 
section  551  et.  seq.);  and  (5)  permitting 
a  temporary  or  part-time  employee  who 
is  not  a  practitimierto  represent  an 
employer,  partnership,  corporation,  or 
trust  under  the  limit^  practice  rules. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  reqmred.  It  has  also 
been  determined  that  section  S53(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  final  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
for  the  regulations  was  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  L.  Meyer,  Office  of 
Assistant  Chief  Counsel,  Income  Tax 
and  Accounting,  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  31  CFR  Part  10 

Administrative  Rules  and  Procedures, 
Lawyers,  Accountants,  Enrolled  Agents, 
Enrolled  Actuaries,  Appraisers. 

Amendments  to  tho  Regnlations 

Accordingly,  31  CFR  part  10  is 
amended  as  follows: 


PART  tO^-PRACnCE  BEFORE  THE 
INTERNAL  REVeiUE  SERVICE 

Paragr^fA  1.  The  authority  citation 
for  part  10  continues  to  read  as  follows: 

Andiorily;  Sec.  3,  23  Stat.  258,  secs.  2-12, 
60  Stat.  237  et.  seq.;  5  U.S.C  301.  500,  551- 
559. 31  U.S.C  1026;  Reorg.  Plan  No.  26  of 
1950, 15  FR  4935, 64  Stat.  1280, 3  CPR, 
1949-1953  Comp.,  p.  1017.  SJia?  and 
10.33(d)  also  issued  under  31  U.S.C  321  and 
330. 

Par.  2.  Section  10.0  is  revised  to  read 
as  follows: 

§10.0  Scope  of  part 

This  part  contains  rules  governing  the 
recc^nition  of  attorneys,  certified  public 
accountants,  enrolled  agents,  and  other 
persons  representing  clients  before  the 
Internal  Revenue  Service.  Subpart  A  of 
this  part  sets  forth  rules  relating  to 
authority  to  practice  before  the  Internal 
Revenue  Service;  subpert  B  of  this  part 
prescribes  the  duties  and  restrictions 
relating  to  such  practice;  subpart  C  of 
this  part  contains  rules  relating  to 
disciplinary  proceedings;  subpait  D  of 
this  part  contains  rules  applicable  to 
disquaKfication  of  appraisers;  and 
Subp>art  E  of  this  part  contains  genera) 
provisions,  including  provisions 
relating  to  the  availability  of  offidal 
records. 

Par.  3.  Section  10.2  is  revised  to  read 
as  follows: 

§10.2  OefinWons. 

As  used  in  this  part,  except  where  the 
context  clearly  indicates  otherwise: 

(a)  Attorney  means  any  person  who  is 
a  member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territcuy,  Commmiwealth,  or 
the  District  of  Columbia. 

(b)  Certified  Public  Accourrtont  means 
any  person  who  is  duly  qualified  to 
practice  as  a  certified  public  accountant 
in  any  State,  possession,  territory. 
Commonwealth,  or  the  District  of 
Columbia. 

(c)  Commissioner  refers  to  the 
Commissioner  of  Internal  Revenue. 

(d)  Director  refers  to  the  Director  of 
Practice. 

(e)  Practice  before  the  Internal 
Revenue  Service  comprehends  all 
matters  connected  with  a  presentation 
to  the  Internal  Revenue  Service  or  any 
of  its  officers  or  employees  relating  to  a 
client’s  rights,  privileges,  or  liabilities 
under  laws  or  regulations  administered 
by  the  Internal  Revenue  Service.  Such 
presentations  include  preparing  and 
filing  necessary  documents, 
corresponding  and  communicating  with 
the  Internal  Revenue  Service,  and 
representing  a  client  at  conferences, 
hearings,  and  meetings. 


(f)  Practitioner  means  any  individual 
described  m  5 10^  (ah  (b).  (c),or(d>of 
this  pari. 

(g)  A  return  includes  an  amended 
return  and  a  ctaim  for  refund. 

(b)  Service  m^ns  the  Internal 
Revenue  Service. 

Par.  4.  Section  10.3  is  amended  by 
revising  paragraphs  (a),  (b>,  (e),  and  (f) 
to  read  as  follows: 

§  10.3  Who  may  practice. 

(a)  Attorneys.  Any  attorney  who  is  not 
currently  under  suspension  or 
disbarment  from  practice  before  the 
Internal  Revenue  Service  may  practice 
before  the  Service  upon  filing  with  the 
Service  a  written  declaration  that  he  or 
she  is  currently  qualified  as  an  attorney 
and  is  authorized  to  represmU  the 
particular  party  on  whose  behalf  he  or 
she  acts. 

(b)  Certified  public  accountants.  Any 
certified  public  accountant  who  is  not 
currently  under  suspension  or 
disbarment  from  practice  before  the 
Internal  Revenue  Service  may  ^actice 
befcKe  the  Service  upon  filing  with  the 
Service  a  written  declaratioo  that  be  or 
she  is  currently  qualified  as  a  certified 
public  accountant  and  is  authorized  to 
represent  the  particular  party  <m  whose 
behalf  he  or  she  acts. 
***** 

(e)  Others.  Any  individual  qualifying 
under  §  10.5(c^  or  §  10.7  is  eligible  to 
practice  befcNre  the  Internal  Revmiue 
Service  to  the  extent  provided  in  those 
sections. 

(0  Government  officers  and 
employees,  and  others.  An  individual, 
including  an  officer  or  employee  of  the 
executive,  l^slative,  or  judicial  branch 
of  the  United  States  Government;  officer 
or  employee  of  the  District  of  Columbia; 
Mem  W  of  Congress;  or  Resident 
Commissioner,  may  not  practice  before 
the  Service  if  such  practice  would 
violate  IH  U.S.C  203  or  205. 
***** 

§10.4  [Amended] 

Par.  5.  Section  10.4  is  amended  by 
removing  paragraph  (d). 

Par.  6.  Section  10.7  is  amended  by: 

1.  Revising  the  heading  and  text  as  set 
forth  below. 

2.  Removing  the  authority  that 
appears  at  the  end  of  the  section. 

§  10.7  Representing  oneself;  participating 
In  rulemakfeg;  Umilad  practica;  special 
appearances;  and  return  preparation. 

(a)  Representing  oneself.  Individuals 
may  appear  on  their  own  behalf  before 
the  Internal  Revenue  Service  provided 
they  present  satisfectory  identificatiem. 

(ii)  Participating  in  rulemaking. 
Individuals  may  perticipate  in 
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rulemaking  as  provided  by  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553. 

(c)  Limited  practice — (1)  In  general. 
Subject  to  the  limitations  in  paragraph 
(c)(2)  of  this  section,  an  individual  who 
is  not  a  practitioner  may  represent  a 
taxpayer  before  the  Internal  Revenue 
Service  in  the  circumstemces  described 
in  this  paragraph  (c)(1),  even  if  the. 
taxpayer  is  not  present,  provided  the 
individual  presents  satisfactory 
identification  and  proof  of  his  or  her 
authority  to  represent  the  taxpayer.  The 
circumstances  described  in  this 
paragraph  (c)(1)  are  as  follows: 

(i)  An  individual  may  represent  a 
member  of  his  or  her  immediate  family. 

(ii)  A  regular  full-time  employee  of  an 
individual  employer  may  represent  the 
employer. 

(iii)  A  general  partner  or  a  regular  full¬ 
time  employee  of  a  partnership  may 
represent  the  partnership. 

(iv)  A  bona  nde  officer  or  a  regular 
full-time  employee  of  a  corporation 
(including  a  parent,  subsidiary,  or  other 
affiliated  corporation),  association,  or 
organized  group  may  represent  the 
corporation,  association,  or  organized 
group. 

(v)  A  trustee,  receiver,  guardian, 
personal  representative,  administrator, 
executdr,  or  regular  full-time  employee 
of  a  trust,  receivership,  guardianship,  or 
estate  may  represent  the  trust, 
receivership,  guardianship,  or  estate. 

(vi)  An  omcer  or  a  regular  employee 
of  a  governmental  unit,  agency,  or 
authority  may  represent  the 
governmental  unit,  agency,  or  authority 
in  the  course  of  his  or  her  official  duties. 

(vii)  An  individual  may  represent  any 
individual  or  entity  before  piersonnel  of 
the  Internal  Revenue  Service  who  are 
outside  of  the  United  States. 

(viii)  An  individual  who  prepares  and 
signs  a  taxpayer’s  return  as  the  preparer, 
or  who  prepares  a  return  but  is  not 
required  (by  the  instructions  to  the 
return  or  regulations)  to  sign  the  return, 
may  represent  the  taxpayer  before 
officers  and  employees  of  the 
Examination  Division  of  the  Internal 
Revenue  Service  with  respect  to  the  tax 
liability  of  the  taxpayer  for  the  taxable 
year  or  period  covered  by  that  return. 

(2)  Limitations. 

(i)  An  individual  who  is  under 
suspension  or  disbarment  from  practice 
before  tlie  Internal  Revenue  Service  may 
not  engage  in  limited  practice  before  the 
Service  under  §  10.7(c)(1). 

(ii)  The  Director,  after  notice  and 
opportunity  for  a  conference,  may  deny 
eligibility  to  engage  in  limited  practice 
before  the  Internal  Revenue  Service 
under  §  10.7(c)(1)  to  any  individual  who 
has  engaged  in  conduct  that  would 


justify  suspending  or  disbarring  a 
practitioner  firom  practice  before  the 
Service. 

(iii)  An  individual  who  represents  a 
taxpayer  under  the  authority  of 
§  10.7(c)(l)(viii)  is  subject  to  such  rules 
of  general  applicability  regarding 
standards  of  conduct,  the  extent  of  his 
or  her  authority,  and  other  matters  as 
the  Director  prescribes. 

(d)  Special  appearances.  The  Director, 
subject  to  such  conditions  as  he  or  she 
deems  appropriate,  may  authorize  an 
individual  who  is  not  otherwise  eligible 
to  practice  before  the  Service  to 
represent  another  person  in  a  particular 
matter. 

(e)  Preparing  tax  returns  and 
furnishing  information.  An  individual 
may  prepare  a  tax  return,  appear  as  a 
witness  for  the  taxpayer  before  the 
Internal  Revenue  Service,  or  furnish 
information  at  the  request  of  the  Service 
or  any  of  its  officers  or  employees. 

Par.  7.  Section  10.26,  paragraph  (a)(4) 
is  revised  to  read  as  follows: 

§  10.26  Practice  by  former  Government 
employees,  their  partners  and  their 
associates. 

(a)  *  •  * 

(4)  Practitioner  includes  any 
individual  described  in  §  10.3(e). 
***** 

Par.  8.  Section  10.28  is  revised  to  read 
as  follows; 

§10.28  Fees. 

(a)  Generally.  A  practitioner  may  not 
charge  an  unconscionable  fee  for 
representing  a  client  in  a  matter  before 
the  Internal  Revenue  Service. 

(b)  Contingent  fees  for  return 
preparation.  A  practitioner  may  not 
charge  a  contingent  fee  for  preparing  an 
original  return.  A  practitioner  may 
charge  a  contingent  fee  for  preparing  an 
amended  return  or  a  claim  for  refund 
(other  than  a  claim  for  refund  made  on 
an  original  return)  if  the  practitioner 
reasonably  anticipates  at  the  time  the 
fee  arrangement  is  entered  into  that  the 
amended  return  or  claim  will  receive 
substantive  review  by  the  Service.  A 
contingent  fee  includes  a  fee  that  is 
based  on  a  percentage  of  the  refund 
shown  on  a  return  or  a  percentage  of  the 
taxes  saved,  or  that  otherwise  depends 
on  the  specific  result  attained. 

Par.  9.  Section  10.33,  paragraph  (c)(1) 
is  revised  to  read  as  follows; 

§  10.33  Tax  shelter  opinions. 
***** 

(c)  *  *  * 

(1)  Frocfif/oner  includes  any 
individual  described  in  §  10.3(e). 

***** 

Par.  10.  Section  10.34  is  added  to  read 
as  follows; 


§  10.^  Stmufards  for  advising  with 
respect  to  tax  return  positions  and  for 
preparing  or  signing  returns. 

(a)  Standards  of  conduct — (l) 

Realistic  possibility  standard.  A 
practitioner  may  not  sign  a  return  as  a 
preparer  if  the  practitioner  determines 
that  the  return  contains  a  position  that 
does  not  have  a  realistic  possibility  of 
being  sustained  on  its  merits  (the 
realistic  possibility  standard)  unless  the 
position  is  not  frivolous  and  is 
adequately  disclosed  to  the  Service.  A 
practitioner  may  not  advise  a  client  to 
take  a  position  on  a  return,  or  prepare 
the  portion  of  a  return  on  which  a 
position  is  taken,  unless — 

(1)  The  practitioner  determines  that 
the  position  satisfies  the  realistic 
possibility  standard;  or 

(ii)  The  position  is  not  frivolous  and 
the  practitioner  advises  the  client  of  any 
opportunity  to  avoid  the  accuracy- 
related  penalty  in  section  6662  of  the 
Internal  Revenue  Code  of  1986  by 
adequately  disclosing  the  position  and 
of  the  requirements  for  adequate 
disclosure. 

(2)  Advising  clients  on  potential 
penalties.  A  practitioner  advising  a 
client  to  take  a  position  on  a  return,  or 
preparing  or  signing  a  return  as  a 
preparer,  must  inform  the  client  of  the 
penalties  reasonably  likely  to  apply  to 
the  client  with  respect  to  the  position 
advised,  prepared,  or  reported.  The 
practitioner  also  must  inform  the  client 
of  any  opportunity  to  avoid  any  such 
penalty  by  disclosure,  if  relevant,  and  of 
the  requirements  for  adequate 
disclosure.  This  paragraph  (a)(2)  applies 
even  if  the  practitioner  is  not  subject  to 
a  penalty  with  respect  to  the  position. 

(3)  Relying  on  information  furnished 
by  clients.  A  practitioner  advising  a 
client  to  take  a  position  on  a  return,  or 
preparing  or  signing  a  return  as  a 
preparer,  generally  may  rely  in  good 
faith  without  verification  upon 
information  furnished  by  the  client. 
However,  the  practitioner  may  not 
ignore  the  implications  of  information 
furnished  to,  or  actually  known  by,  the 
practitioner,  and  must  make  reasonable 
inquiries  if  the  information  as  furnished 
appears  to  be  incorrect,  inconsistent,  or 
incomplete. 

(4)  Definitions.  For  purposes  of  this 
section; 

(i)  Realistic  possibility.  A  position  is 
considered  to  have  a  realistic  possibility 
of  being  sustained  on  its  merits  if  a 
reasonable  and  well-informed  analysis 
by  a  person  knowledgeable  in  the  tax 
law  would  lead  such  a  person  to 
conclude  that  the  position  has 
approximately  a  one  in  three,  or  greater, 
likelihood  of  being  sustained  on  its 
merits.  The  authorities  described  in  26 
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CFR  1.6662-4(d)(3)(iii).  or  any  successor 
provision,  of  the  substantial 
understatement  penalty  regulations  rhay 
be  taken  into  account  for  purposes  of 
this  analysis.  The  possibility  that  a 
position  will  not  be  challenged  by  the 
Service  (e.g.,  because  the  taxpayer's 
return  may  not  be  audited  or  bet:ause 
the  issue  may  not  be  raised  on  audit) 
may  not  be  taken  into  account. 

(ii)  Frivolous.  A  position  is  frivolous 
if  it  is  patently  improper. 

(b)  Standard  of  discipline.  As 
provided  in  §  10.52,  only  violations  of 
this  section  that  are  willful,  reckless,  or 
a  result  of  gross  incompetence  will 
subject  a  practitioner  to  suspension  or 
disbarment  from  practice  before  the 
Service. 

Par.  11.  Section  10.50  is  revised  to 
read  as  follows; 

§10.50  Authority  to  disbar  or  suspend. 

Pursuant  to  31  U.S.C.  330(b),  the 
Secretary  of  the  Treasury  after  notice 
and  an  opportunity  for  a  proceeding, 
may  suspend  or  disbar  any  practitioner 
from  practice  before  the  Internal 
Revenue  Service.  The  Secretary  may 
take  such  action  against  any  practitioner 
who  is  shown  to  be  incompetent  or 
disreputable,  who  refuses  to  comply 
with  any  regulation  in  this  part,  or  who. 
with  intent  to  defraud,  willfully  and 
knowingly  misleads  or  threatens  a  client 
or  prospective  client. 

Par.  12.  Section  10.51,  paragraph  (j)  is 
amended  by  removing  the  third 
sentence  and  adding  two  sentences  in 
its  place  to  read  as  follows: 

§  1 0.51  Disreputable  conduct. 

•  *  •  *  « 

(j)  *  *  •  For  purposes  of  this 
paragraph,  reckless  conduct  is  a  highly 
unreasonable  omission  or 
misrepresentation  involving  an  extreme 
departure  from  the  standards  of 
ordinary  care  that  a  practitioner  should 
observe  under  the  circumstances.  A 
pattern  of  conduct  is  a  factor  that  will 
1)6  taken  into  account  in  determining 
whether  a  practitioner  acted  knowingly, 
recklessly,  or  through  gross 
incompetence.  *  •  * 

Par.  13.  Section  10.52  is  revised  to 
read  as  follows: 

§  10.52  Violation  of  regulations. 

A  practitioner  may  be  disbarred  or 
suspended  from  practice  before  the 
Internal  Revenue  Service  for  any  of  the 
following: 

(a)  Willfully  violating  any  of  the 
regulations  contained  in  this  part. 

(b)  Recklessly  or  through  gross 
incompetence  (within  the  meaning  o( 

§  10.51(j))  violating  §  10.33  or  §  10  34  of 
this  part. 


Par.  14.  Section  10.65,  paragraph  (a), 
is  revised  to  read  as  follows: 

§10.65  Hearings. 

(a)  In  general.  An  Administrative  Law 
Judge  will  preside  at  the  hearing  on  a 
complaint  furnished  under  §  10.54  for 
the  disbarment  or  suspension  of  a 
practitioner.  Hearings  will  be 
■stenographically  recorded  and 
transcribed  and  the  testimony  of 
witnesses  will  be  taken  under  oath  or 
affirmation,  Hearings  will  be  conducted 
pursuant  to  5  U.S.C.  556.  A  hearing  in 
a  proceeding  requested  under  §  10.76(g) 
will  be  conducted  de  novo. 


§10.76  (Redesignated] 

Par.  15.  Section  10.76  is  redesignated 
as  paragraph  (d)  of  §  10.33  and  amended 
by: 

1.  Removing  the  authority  that 
appears  at  the  end  of  the  redesignated 
text. 

2.  Removing  the  language  “of  this 
part”  in  both  sentences  where  it 
appears. 

Par.  16.  A  new  §  10.76  is  added  to 
read  as  follows: 

§  10.76  Expedited  suspension  upon 
criminal  conviction  or  toss  of  license  for 
cause. 

(a)  When  applicable.  Whenever  the 
Director  has  reason  to  believe  that  a 
practitioner  is  described  in  paragraph 
(b)  of  this  section,  the  Director  may 
institute  a  proceeding  under  this  section 
to  suspend  the  practitioner  from 
practice  before  the  Service. 

(b)  To  whom  applicable.  This  section 
applies  to  any  practitioner  who,  within 
5  years  of  the  date  a  complaint 
instituting  a  proceeding  under  this 
section  is  served — 

(1)  Has  had  his  or  her  license  to 
practice  as  an  attorney,  certified  public 
accountant,  or  actuary  suspended  or 
revoked  for  cause  (not  including  a 
failure  to  pay  a  professional  licensing 
fee)  by  any  authority  or  court,  agency, 
body,  or  board  described  in  §  10.51(g); 
or 

(2)  Has  been  convicted  of  any  crime 
under  title  26  of  the  United  States  Code, 
or  a  felony  under  title  18  of  the  United 
States  Code  involving  dishone.sty  or 
breach  of  trust. 

(c)  Instituting  a  proceeding.  A 
proceeding  under  this  section  will  be 
instituted  by  a  complaint  that  names  the 
respondent,  is  signed  by  the  Director,  is 
filed  in  the  Director’s  office,  and  is 
serv'ed  according  to  the  rules  set  forth  in 
§  10.57(a).  The  complaint  must  give  a 
plain  and  concise  description  of  the 
allegations  that  constitute  the  basis  for 
the  proceeding.  The  complaint,  or  a 
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separate  paper  attached  to  the 
complaint,  must  notify  the  respondent — 

(1)  Of  the  place  and  due  date  for  filing  ' 
an  answer: 

(2)  That  a  decision  by  default  may  be 
rendered  if  the  respondent  fails  to  file 
an  answer  as  required; 

(3)  That  the  respondent  may  request 
a  conference  with  the  Director  to 
address  the  merits  of  the  complaint  and 
that  afiy  such  request  must  be  made  in 
the  answer;  and 

(4)  That  the  respondent  may  be 
suspended  either  immediately  following 
the  expiration  of  the  period  by  which  an 
answer  m.ust  be  filed  or,  if  a  conference 
is  requested,  immediately  following  the 
conference. 

(d)  Answer.  The  answer  to  a 
complaint  described  in  this  section 
must  be  filed  no  later  than  30  calendar 
days  following  the  date  the  complaint  is 
serv'ed,  unless  the  Director  extends  the 
time  for  filing.  The  answer  must  be  filed 
in  accordance  with  the  rules  set  forth  in 
§  10.58,  except  as  otherwise  provided  in 
this  section.  A  respondent  is  entitled  to 
a  conference  with  the  Director  only  if 
the  conference  is  requested  in  a  timely 
filed  answer.  If  a  request  for  a 
conference  is  not  made  in  the  answer  or 
the  answer  is  not  timely  filed,  the 
respondent  will  be  deemed  to  have 
waived  his  or  her  right  to  a  conference 
and  the  Director  may  suspend  such 
respondent  at  any  time  following  the 
date  on  which  the  answer  was  due. 

(e)  Conference.  The  Director  or  his  or 
her  designee  will  preside  at  a 
conference  described  in  this  section. 

The  conference  will  be  held  at  a  place 
and  time  selected  by  the  Director,  but  no 
sooner  than  14  calendar  days  after  the 
date  by  which  the  answer  must  be  filed 
with  the  Director,  unless  the  respondent 
agrees  to  an  earlier  date.  An  authorized 
representative  may  represent  the 
respondent  at  the  conference.  Following 
the  conference,  upon  a  finding  that  the 
respondent  is  described  in  paragraph  (b) 
of  this  section,  or  upon  the  respondent’s 
failure  to  appear  at  the  conference  either 
personally  or  through  an  authorized 
representative,  the  Director  may 
immediately  suspend  the  re.spondent 
from  practice  before  the  Service. 

(f)  Duration  of  suspension.  A 
suspension  under  this  .section  will 
commence  on  the  date  that  written 
notice  of  the  suspension  is  is.sued.  A 
practitioner’s  suspension  will  remain 
effective  until  the  earlier  of  the 
following — 

(1)  The  Director  lifts  the  suspension 
after  determining  that  the  practitioner  i.s 
no  longer  described  in  paragraph  (b)  of 
this  section  or  for  any  other  reason;  or 

(2)  The  suspension  is  lifted  by  an 
Administrative  Law  fudge  or  the 
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Secretary  of  the  Treasury  in  a 
proceeding  referred  to  in  paragraph  (g) 
of  this  section  and  instituted  under 
§10.54. 

(g)  Proceeding  instituted  under 
§  10.54.  If  the  Director  suspends  a 
practitioner  under  this  §  10.76,  the 
practitioner  may  ask  the  Director  to 
issue  a  complaint  under  §  10.54.  The 
request  must  be  made  in  writing  within 
2  years  from  the  date  on  which  the 
practitioner’s  suspension  commences. 
The  Director  must  issue  a  complaint 
requested  under  this  paragraph  within 
30  calendar  days  of  receiving  the 
request. 

§10.99  [Removed] 

Par.  17.  Subpart  E  of  part  10  is 
amended  by  removing  §  10.99. 

Jean  E.  Hanson, 

General  Counsel. 

[FR  Doc.  94-14901  Filed  6-15-94;  12:53  pm) 
BILLING  CODE  483O-01-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  09-94-011] 

RIN  2115-AE46 

Special  Local  Regulations;  Friendship 
Festival  Air  Show,  Niagara  River  and 
Buffalo  Harbor,  Buffalo,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  Friendship 
Festival  Air  Show.  This  event  will  be 
held  over  the  Niagara  River  and  Buffalo 
Harbor  on  July  2  and  3, 1994.  This 
regulation  is  needed  to  provide  a  clear 
area  below  the  flight  path  for  the  air 
show.  Due  to  the  large  number  of 
spectator  vessels  expected,  this 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  from  1  p.m.  (EDST) 
until  5  p.m.  (EDST),  each  day,  on  July 
2  and  3. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060,  (216)  522-4420. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 


cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  May  16, 1994,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Scott  J.  Smith,  Lieutenant  Junior  Grade, 
U.S.  Coast  Guard,  Project  Officer,  Aids 
to  Navigation  &  Waterways  Management 
Branch  and  J.M.  Collin,  Commander, 

U.S.  Coast  Guard,  Project  Attorney. 

Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  Friendship  Festival  Air  Show 
will  be  conducted  over  the  Niagara 
River  and  Buffalo  Harbor  on  July  2  and 
3, 1994.  This  regulation  restricts  general 
navigation  on  the  Niagara  River  and 
Buffalo  Harbor  from  the  Peace  Bridge  to 
the  West  Breakwater  Light  (LLNR  2675) 
This  event  will  have  an  estimated  15, 
domestic  and  foreign,  private  and 
military  aircraft  performing  low  flying 
aircraft  demonstrations  and  high 
performance  aircraft  aerobatics,  which 
could  pose  hazards  to  navigation  in  the 
area.  Due  to  the  large  number  of 
spectator  vessels  expected,  this 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event.  Any 
vessel  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station 
Buffalo,  NY).  The  Black  Rock  Canal  will 
remain  open  to  vessel  traffic. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regular 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  they  are 
categorically  excluded  ft'om  further 
environmental  documentation. 


Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T09011  is 
added  to  read  as  follows: 

§  100.35-T0901 1  Friendship  Festival  Air 
Show,  Niagara  River  and  Buffalo  Harbor, 
Buffalo.  NY. 

(a)  Regulated  area.  That  portion  of  the 

Niagara  River  and  Buffalo  Harbor  from: 
Latitude  Longitude 

42°54.4’  N  078°54.r  W.  thence  to 

42‘'54.4'  N  078'54.4'  W.  thence 

along  the  Inter¬ 
national  Border  to 

42'’52.9'  N  078°54.9'  W.  thence  to 

42‘’52.5'  N  078°54.3'  W.  thence  to 

42“52.7'  N  078°53.9'  W,  thence  to 

42°52.8'  N  078°53.8'  W,  thence  to 

42°53.t'  N  078'’53.6'  W.  thence  to 

42'’53.2'  N  078°53.6'  W,  thence  to 

42°53.3'  N  078°53.7'  W.  thence 

along  the  breakwall  to 
42°54.4' N  078’54.1'W, 

(b)  Special  local  regulation.  This 
section  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants. 

(c)  Patrol  commander 

(1)  The  Coast  Guard  will  patrol  the 
-egulated  area  under  the  direction  of  a 
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designated  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard'Station  Buffalo,  NY).  The 
Patrol  Commander  may  be  contacted  on 
channel  16  (156.8  MHz)  by  the  call  sign 
"Coast  Guard  Patrol  Commander.” 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life.  limb,  or  property, 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  dates.  This  .section  will 
become  effective  from  1  p.m.  (EDST) 
until  5  P.M.  (EDST).  each  day,  on  July 
2  and  3,  1994,  unless  otherwise 
terminated  by  the  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Buffalo,  NY). 

Dated:  lune  8, 1994 
Rudy  K.  Pescliel, 

Hear  Admiral,  U.S.  Coast  Guard.  Commander. 
Ninth  Coast  Guard  District. 

(FR  Doc.  94-14876  Filed  6-17-94;  8  45  ami 
eiLLING  COSE 

33CFR  Part  100 

[CGD  09-94-013] 

RIN2115-AE46 

Special  Local  Regulation;  Port  Clinton 
Offshore  Grand  Prix,  Lake  Erie,  Port 
Clinton,  OH 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  marine  event.  Port 
Clinton  Offshore  Grand  Prix.  This  event 
will  be  held  on  Lake  Erie.  Port  Clinton. 
OH  on  July  9, 1994.  The  Port  Clinton 
Offshore  Grand  Prix  will  have  an 
estimated  35  offshore  power  boats, 
racing  in  a  closed  course  on  western 


lake  Erie  w'hich  could  pose  hazards  to 
navigation  in  the  area.  This  regulation 
restricts  vessel  traffic  in  the  area  and  is 
needed  to  provide  for  the  safety  of  life, 
limb,  and  property  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  This  regulation  is 
effective  at  11:30  a.m.  (roST)  until  2:30 
p.m.  (EDST).  July  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class.  U.S.  Coast 
Guard.  Aids  to  Navigation  &  Waterways 
Management  Branch.  Ninth  Coast  Guard 
District.  1240  East  9th  Street,  Cleveland. 
Ohio  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander.  Ninth  Coast  Guard  District 
until  May  20,  1994,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Scott  J.  Smith,  Lieutenant  Junior  Grade. 
U.S.  Coast  Guard,  Project  Officer,  Aids, 
to  Navigation  &  Waterways  Management 
Branch  and  J.M.  Collin.  Commander. 
U.S.  Coast  Guard.  Project  Attorney, 

Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  Port  Clinton  Offshore  Grand  Prix 
will  be  held  on  Lake  Erie  on  July  9. 

1994.  This  regulation  restricts  general 
navigation  on  Lake  Erie  from  the  East 
Pierhead  Light  1  (LLNR  5870),  Port 
Clinton.  OH  to  The  Colony  Club  Harbor. 
Catawba  Island.  OH.  This  event  will 
have  an  estimated  35  offshore  Power 
boats,  racing  in  a  closed  course  on 
western  Lake  Erie  which  could  pose 
hazards  to  navigation  in  the  area.  This 
regulation  is  necessary  to  ensure  the 
protection  of  life,  limb,  and  property 
during  this  event.  Any  vessel  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  prior  approval  of  the  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Marblehead,  OH) 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  they  are 
categorically  e.xcluded  from  further 
environmental  documentation. 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory’  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  I’.S  C  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  ,\  temporary  100.35  T09013  is 
added  to  read  as  follows: 

§  1 00.35 — ^T0901 3  Port  Clinton  Offshore 
Grand  Prix,  Lake  Erie,  Port  Clinton,  OH. 

(a)  Regulated  area.  That  portion  of 
western  Lake  Erie: 

Lctittide  LungiUidv 

41“31.2' N  082“  56.r  W.  thfP.cc 

along  t.he  .'.horolinp 
structures  to 

4r33.3'  N  082“  51  3  W  tnencf  to 

41’’33.3'  N  OBa"  52.8  W  the.tce  tc 

41=31. 2' N  082’ 50.1' W 
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(b)  Special  local  regulation:  This 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  commander. 

(1)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 

Coast  Guard  Station  Marblehead,  OH). 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ) 
by  the  call  sign  “Coast  Guard  Patrol 
Commander.” 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  ser\'e  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  on  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date.  This  section  will 
become  effective  from  11:30  A.M. 

(EDST)  until  2:30  P.M.  (EDST)  on  July 
9, 1994,  unless  otherwise  terminated  by 
the  Coast  Guard  Patrol  Commander 
(Officer  in  Charge,  U.S.  Coast  Guard 
Station  Marblehead,  OH). 

Dated;  June  9, 1994. 

Rudy  K.  Peschel, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

IFR  Doc.  94-14877  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  4910-14-M 


33  CFR  Part  100 
(CGD02-94-0291 
RIN  2115— AE46 

Special  Local  Regulations;  South 
Sioux  Regatta  Days,  Missouri  River 
Between  Mile  731.0  and  754.0 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  South  Sioux  River 
Day  which  will  be  held  on  the  Missouri 
River  near  South  Sioux  City,  Nebraska 
on  June  25, 1994.  This  regulation  is 
needed  to  control  vessel  traffic  in  the 
immediate  vicinity  of  the  event.  The 
regulation  will  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators,  participants  and 
through  traffic. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  from  10  a.m.  to  6  p.m, 
local  time  on  June  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  J  O.  Jaczinski,  Chief,  Boating 
Affairs  Branch,  Second  Coast  Guard 
Di.strict,  1222  Spruce  Street,  St.  Louis, 
Missouri  63103-2832.  The  telephone 
number  is  (314)  539-3971,  fax  (314) 
539-2685. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  J.O.  Jaczinski,  Project  Officer, 
Second  Coast  Guard  District,  Boating 
Safety  Division  and  LT  S.  Moody, 

Project  Attorney,  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impractical.  Specifically,  the 
sponsor’s  late  submission  of  the  regatta 
application  left  insufficient  time  to 
publish  a  notice  of  proposed  nilemaking 
in  advance  of  the  scheduled  event.  The 
Coast  Guard  deems  it  to  be  in  the 
public’s  best  interest  to  issue  a 
regulation  immediately. 

Background  and  Purpose 

The  South  Sioux  Regatta  Days 
consists  of  a  raft  race.  The  event  will 
begin  at  10  a.m.  and  will  end  at  6  p.m. 
local  time.  In  order  to  provide  for  the 
safety  of  spectators  and  participants, 
and  for  the  safe  passage  of  through 
traffic,  the  Coast  Guard  will  restrict 
vessel  movement  in  the  regulated  area. 


The  river  will  be  closed  during  part  or 
all  of  the  effective  period  to  all  vessel 
traffic  except  official  regatta  vessels  and 
patrol  craft.  These  regulations  are  issued 
pursuant  to  33  U.S.C.  1233  and  33  CFR 
100.35. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary 
because  of  the  event’s  short  duration. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B,  this  regulation 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority;  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T02  029  is 
added,  to  read  as  follows: 

§  100.35-T02  029  Missouri  River,  near 
South  Sioux  City,  Nebraska. 

(a)  Regulated  area.  Missouri  River 
from  mile  731.0  to  754.0 

(b)  Special  local  regulations. 

(1)  Except  for  official  regatta  vessels 
and  patrol  craft  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  are? 
without  permission  of  the  Patrol 
Commander. 


31532 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


(2)  The  Coast  Guard  Patrol 
Cnmmander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  Marine  Safety 
Office,  St.  Louis,  Missouri  and  may  be 
contacted,  during  the  event,  on  channel 
16,  (156.8  MHZ)  by  the  call  sign  “Coast 
Guard  Patrol  Commander.”  The  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  ves^l  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  life  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  this  section  at 
the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  date.  This  section 
becomes  effective  from  10  a.m.  to  6  p.m. 
local  time  on  June  25, 1994. 

Dated:  June  9, 1994. 

Frank  M.  Chliszczyk, 

Captain,  U.S.  Coast  Guard,  Commander, 
Second  Coast  Guard  District  Acting. 

[FR  Doc.  94-14878  Filed  6-17-94;  8:45  am) 
BILLING  CODE  4910-14-M 


33 CFR  Parties 

[CGD01 -^4-060] 

RIN  211&-AA97 

Safety  Zone;  Edward  Arrigoni 
Fireworks,  East  River,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 


a  fireworks  program  located  in  the  East 
River.  This  event  will  take  place  on  June 
24, 1994,  from  10:30  p.m.  until  11:30 
p.m.  and  will  close  all  waters  of  the  East 
River  within  a  300  yard  radius  of  two 
fireworks  barges  anchored  together 
approximately  300  yards  off  of  East  30th 
Street,  Manhattan,  New  York.  This 
safety  zone  will  preclude  vessel  traffic 
from  transiting  a  portion  of  the  East 
River  and  is  needed  to  protect  the 
boating  public  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  10:30  p.m.  until  11:30  p.m.  on  June 
24, 1994,  unless  terminated  sooner  by 
the  Captain  of  the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  R.  Trabocchi,  Project  Manager, 
Captain  of  the  Port,  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  not  publishing  an  NPRM 
as  well  as  making  it  effective  less  than 
30  days  after  Federal  Register 
Publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  There  was  also 
insufficient  time  for  publication  of  this 
temporary  final  rule  30  days  prior  to  the 
event.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed 
would  effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
public  interest. 

Background  and  Purpose 

Mary  Jane  Voute  submitted  an 
application  to  hold  a  fireworks  program 
in  the  East  River  off  of  30th  Street, 
Manhattan,  New  York.  This  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  East  River  within  a  300 
yard  radius  of  two  fireworks  barges 
anchored  together  approximately  300 
yards  off  of  East  30th  Street,  Manhattan, 
New  York,  at  or  near  40®44'19"N 
latitude  and  073®58'09"W  longitude. 
This  safety  zone  will  preclude  vessel 
traffic  from  transiting  a  portion  of  the 
East  River  and  is  needed  to  protect  the 


boating  public  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  office  of  Management  and  Budget 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  No 
vessel  traffic  will  be  permitted  to  transit 
the  East  River  within  a  300  yard  radius 
of  two  fireworks  barges  anchored 
together  approximately  300  yards  off  of 
East  30th  Street,  Manhattan,  at  any  time 
this  safety  zone  is  in  effect.  Although 
there  is  a  regular  flow  of  traffic  through 
this  area,  there  is  not  likely  to  be  a 
significant  impact  on  recreational  or 
commercial  traffic  for  several  reasons. 
Due  to  the  limited  duration  of  the  event, 
the  late  hour  of  the  event,  the  extensive, 
advance  advisories  that  will  be  made  to 
the  maritime  community,  and  that 
traffic  can  safely  transit  to  the  east  of 
this  safety  zone,  the  impact  of  this 
regulation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
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and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard’s  statutory  authority  to 
promote  maritime  safety  and  protect  the 
environment,  and  thus  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-060,  is 
added  to  read  as  follows: 

§  165.T01-060  Edward  Arrigoni  Fireworks, 
East  River,  New  York. 

(a)  Location.  This  temporary  safety 
zone  includes  all  waters  of  the  East 
River  within  a  300  yard  radius  of  two 
fireworks  barges  anchored  together 
approximately  300  yards  off  of  East  30th 
Street,  Manhattan,  New  York,  at  or  near 
40°44'19"  N  latitude  and  073‘’58'09"  W 
longitude. 

(b)  Effective  period.  This  section  is 
effective  from  10:30  p.m.  until  11:30 
p.m.  on  June  24, 1994. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  Section  165.23  apply  to  this 
safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard,  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 


Dated:  June  7, 1994. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  94-14879  Filed  6-17-94;  8:45  am) 
BILUNO  CODE  4910-14-M 


33  CFR  Part  165 
[CGD01-94-0011 
RIN  2115-AA97 

Safety  Zone;  Heritage  of  Pride 
Fireworks  Display,  Hudson  River,  NY 
and  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule, 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Hudson  River  for  the  Heritage  of 
Pride  Fireworks  program.  This  event 
will  take  place  from  9:30  p.m.  until 
11:30  p.m.  on  Saturday,  Jime  25,  and 
Sunday,  June  26, 1994,  and  will  close 
all  waters  of  the  Hudson  River  within  a 
300  yard  radius  from  the  center  of  two 
fireworks  barges  anchored  together  200 
yards  north  of  Pier  45,  Manhattan,  at  a 
point  approximately  1000  feet  off  the 
Manhattan  shoreline.  This  safety  zone 
will  preclude  vessel  traffic  from 
transiting  a  portion  of  the  Hudson  River 
and  is  needed  to  protect  the  boating 
public  from  the  hazards  associated  with 
fireworks  exploding  in  the  area. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  9:30  p.m.  until  11:30  p.m.  on 
Saturday,  June  25,  and  Sunday,  June  26, 
1994,  unless  terminated  sooner  by  tbe 
Captain  of  the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT,  R.  Trabocchi,  Project  Manager, 
Captain  of  the  Port,  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 
The  drafters  of  this  notice  are  LT  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York,  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

On  March  30, 1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  14815)  concerning  this 
regulation.  Interested  persons  were 
requested  to  submit  comments  by  May 
31, 1994.  No  comments  were  received. 
A  public  hearing  was  not  requested 
during  this  comment  period  and  one 
was  not  held.  The  Captain  of  the  Port, 
New  York  is  promulgating  the 
temporary  final  rule  as  proposed.  Good 


cause  exists  for  making  this  rule 
effective  less  than  30  days  after  Federal 
Register  publication.  Ehie  to  the  length 
of  the  comment  period  deemed 
necessary  to  provide  the  public  with 
adequate  notice,  there  is  insufficient 
time  to  publish  this  rule  30  days  before 
the  event.  Making  this  rule  effective  in 
less  than  30  days  after  publication  is  in 
the  public  interest  as  any  delay  would 
effectively  cause  cancellation  of  the 
event. 

Background  and  Purpose 

On  December  27, 1993,  Heritage  of 
Pride  Incorporated  submitted  a  request 
to  bold  a  fireworks  program  in  the 
Hudson  River,  New  York,  following  the 
notice  and  comment  period  described 
above,  the  Captain  of  the  Port,  New 
York  now  promulgates  this  temporary 
final  rule  as  proposed.  The  purpose  of 
this  regulation  is  to  establish  a  safety 
zone  in  all  waters  of  the  Hudson  River 
within  a  300  yard  radius  from  the  center 
of  two  fireworks  barges  anchored 
together  200  yards  north  of  Pier  45, 
Manhattan,  at  a  point  approximately 
1000  feet  off  the  Manhattan  shoreline  at 
or  near  40‘’44'07"N  latitude  and 
074°01'03"W  longitude.  This  safety 
zone  will  preclude  vessel  traffic  from 
transiting  this  small  portion  of  the 
Hudson  River  and  is  needed  to  protect 
the  boating  public  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Although  there  is  a  regular  flow  of 
traffic  through  this  area,  there  is  not 
likely  to  be  a  significant  impact  on 
recreational  or  commercial  traffic  for 
several  reasons.  Due  to  the  limited 
duration  of  the  event,  that  the  event  is 
at  a  late  hour,  that  extensive,  advance 
advisories  will  be  made  to  the  maritime 
community  so  that  mariners’  plans  may 
be  adjusted  accordingly,  and  that  traffic 
can  safely  transit  to  the  west  of  this 
safety  zone,  the  impact  of  this  regulation 
is  expected  to  be  minimal. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  ^e  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  signihcant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard’s  statutory  authority  to 
promote  maritime  safety  and  protect  the 
environment,  and  thus  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  included  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows; 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191, 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5- 
49  CFR  1.46. 


2.  A  temporary  §  165.T01-001,  is 
added  to  read  as  follows; 

§165.T01-001  Heritage  of  Pride  Fireworks, 
Hudson  River,  New  York  and  New  Jersey. 

(a)  Location.  This  safety  zone  will 
include  all  waters  of  the  Hudson  River 
within  a  300  yard  radius  from  the  center 
of  two  fireworks  barges  anchored 
together  200  yards  north  of  Pier  45, 
Manhattan,  at  a  point  approximately 
1000  feet  off  the  Manhattan  shoreline  at 
or  near  40®44'07"  N  latitude  and  074* 
01'03"  W  longitude. 

(b)  Effective  period.  This  section  is 
effective  firom  9:30  p.m.  until  11:30  p.m. 
on  Saturday,  June  25,  and  Sunday,  June 
26, 1994. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  C.F.R. 
Section  165.23  apply  to  this  safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated;  June  7, 1994. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  tite 
Port,  New  York. 

IFR  Doc.  94-14880  Filed  6-17-94;  8:45  ami 
BILUNG  CODE  4910-14-M 


33  CFR  Part  165 

[COTP  St  Louis  94-009] 

RIN2115-AA97 

Safety  Zone;  Upper  Mississippi  River, 
Mile  685.5  to  Mile  688.5 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River.  This  regulation  is 
needed  to  control  vessel  traffic  in  the 
regulated  area  to  prevent  erosion  of  the 
pilot  channel.  The  regulation  will 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of  vessel 
traffic  and  the  protection  of  life  and 
property  along  the  river. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  June  10, 1994  and  will 
terminate  on  July  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Siddall,  Operations  Officer,  Captain 
of  the  Port,  St.  Louis,  Missouri  at  (314) 
539-3823 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  ENS 
Andrew  Cheney,  Project  Officer,  Marine 
Safety  Office,  St.  Louis,  Missouri  ana 
LCDR  A.O.  Denny,  Project  Attorney 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Follow^ing  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  a 
falling  river  has  contributed  to  shoaling 
and  necessitated  creation  of  a  pilot 
channel  for  safe  navigation  of  the  area. 

As  a  result,  the  Coast  Guard  deems  it  to 
be  in  the  public’s  best  interest  to  issue 
a  regulation  immediately. 

Background  and  Purpose 

Louvered  river  levels  have  reduced 
navigational  channel  depths  in  this 
section  of  the  Upper  Mississippi  River 
Shoaling  has  resulted  in  several 
groundings  and  the  subsequent 
establishment  of  a  narrow  pilot  channel 
This  regulation  is  designed  to  protect 
the  integrity  of  the  pilot  channel  and  to 
ensure  safe  navigation  of  this  part  of  the 
river.  Immediate  publication  is  required 
to  sustain  commercial  vessel  operation. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26, 1979) 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so 
minimal;  that  a  full  Regulatory 
Evaluation  under  paragraph  lOE  of  the 
regulatory  policies  and  procedures  of 
EMDT  is  uimecessary  because  the 
restrictions  are  anticipated  to  be  of  short 
duration.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information 
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Small  Entities 

The  Coast  Guard  Hnds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certiHes  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq). 

Federalism  Assessment 
The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  to  protect 
public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 

33  CFR  1.05-l{g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T02-035 
is  added,  to  read  as  follows; 

§  165.T02-035  Safety  Zone:  Upper 
Mississippi  River. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  685.5  and  688.5  is 
established  as  a  safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  June  10, 1994  and 
will  terminate  on  July  7, 1994. 

(c)  Regulations.  Under  the  general 
regulations  of  §  165,23  of  this  part,  entry 
into  this  zone  by  all  downbound  vessels 
towing  cargoes  is  prohibited  without 
helper  boat  assistance. 


Dated:  June  10, 1994. 

A.L.  Peek, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port,  Acting  St.  Louis,  Missouri. 

(FR  Doc.  94-14881  Filed  6-17-94;  8:45  am) 
BILUNO  CODE  4910-14-M 


33  CFR  Part  165 

[COTP  Baltimore  94-013] 

RIN  2115-AA97 

Safety  Zone  Regulation;  South  County 
Fireworks  Display,  Mouth  of  Parish 
Creek  and  the  West  River,  Gaiesviile, 
MD 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
temporary  safety  zone  for  the  South 
County  fireworks  display.  This  safety 
zone  is  necessary  to  control  spectator 
craft  and  to  provide  for  the  safety  of  life 
and  property  on  U.S.  navigable  waters 
during  this  event.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  from  8:30  p.m,  until  10  p.m. 
July  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Warrant  Officer  Timothy  P.  Ryan, 
U.S.  Coast  Guard  Marine  Safety  Office 
Baltimore,  Custom  House,  40  South  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  (410)  962-2651. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  fi'om  the  date  of 
publication.  The  application  to  hold  this 
event  was  not  submitted  until  April  30, 
1994  to  Coast  Guard  Group  Baltimore 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Background  and  Purpose 

The  Gaiesviile  Heritage  Society  filed 
an  application  with  U.S.  Coast  Guard 
Group  Baltimore  requesting  a  safety 
zone  for  the  South  County  fireworks 
display  to  take  place  July  4, 1994.  A 
safety  zone  has  been  determined  to  be 
necessary  to  control  spectator  craft 
during  this  event. 

Discussion  of  Regulations 

The  Coast  Guard  Marine  Safety  Office 
Baltimore  is  establishing  a  safety  zone 
for  the  Gaiesviile  Heritage  Society, 
Gaiesviile,  Maryland  fireworks  display. 


The  fireworks  will  be  launched  from  a 
barge  that  will  be  anchored  in  the 
mouth  of  Parish  Creek  out  over  Parish 
Creek  and  the  West  River.  The  safety 
zone  will  encompass  all  waters  of  Parish 
Creek  and  the  West  River  which  fall 
within  a  500  yard  diameter  circle  with 
the  center  of  the  circle  being  the 
anchored  fireworks  barge. 

Since  the  main  navigable  channel  of 
the  West  River  will  not  be  closed  during 
this  safety  zone,  vessel  traffic  should  not 
be  severely  disrupted. 

Spectator  vessels  that  wish  to  watch 
the  fireworks  display  may  anchor 
outside  of  the  safety  zone,  but  they  may 
not  anchor  in  or  block  a  navigable 
channel. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Timothy  P.  Ryan, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Lieutenant  Monica  Lombardi,  project 
attorney  Fifth  Coast  Guard  District  Legal 
Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  minima),  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  S^tion  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
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on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in  > 
jiaragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(e)  Effective  date.  This  section  is 
effective  from  8:30  p.m.  to  10  p.m.  July 
4, 1994;  unless  terminated  sooner  by  the 
Captain  of  the  Port,  Baltimore. 

Maryland. 

Dated:  June  7. 1994. 

G.S.  Cope, 

(Japtain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 

IFR  Doc.  94-14874  Filed  6-17-94:  8:45  am] 
BILLING  CODE  4910-14-M 

33  CFR  Part  165 
[COTP  Baltimore  94-01 1] 

RIN  2115-AA97 

Safety  Zone  Regulation;  Town  of 
Colonial  Beach  Fourth  of  July 
Fireworks  Display,  Potomac  River, 
Colonial  Beach,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
temporary  safety  zone  for  the  Colonial 
Beach  fireworks  display.  This  safety 
zone  is  nec:essary  to  control  spectator 
craft  and  to  provide  for  the  safety  of  life 
and  property  on  U.S.  navigable  waters 
during  this  event.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  from  8:30  p.m.  until  10  p.m. 

July  2. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Ryan,  Chief  Warrant  Officer. 
U.S.  Coast  Guard  Marine  Safety  Office 
Baltimore,  Custom  House,  40  South  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  (410)  962-2651. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  application  to  hold  this 
event  was  not  received  at  Marine  Safety 
Office  Baltimore  until  May  11, 1994  and 
there  was  not  sufficient  time  remaining 
to  publish  propo.sed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effet:tive  date. 


Group  Baltimore  requesting  a  safety 
zone  for  the  town  of  Colonial  Beach 
Fourth  of  July  Fireworks  Display  to  take 
place  July  2, 1994.  A  safety  zone  has 
been  determined  to  be  necessary  to 
control  spectator  craft  during  this  event. 

Discussion  of  Regulations 

The  Coast  Guard  Marine  Safety  Office 
Baltimore  is  establishing  a  safety  zone 
around  the  town  of  Colonial  Beach 
municipal  pier  for  the  Colonial  Beach 
Fourth  of  July  fireworks  display.  The 
fireworks  will  be  launched  from  the  end 
of  the  municipal  pier  out  over  the 
Potomac  River.  The  safety  zone  will 
encompass  all  waters  of  the  Potomac 
River  which  fall  within  a  300  yard  arc 
from  the  end  of  the  town  of  Colonial 
Beach  municipal  pier. 

Since  the  main  shipping  channels  of 
the  Potomac  River  will  not  be  closed 
during  this  safety  zone,  vessel  traffic 
should  not  be  severely  disrupted. 

Spectator  vessels  that  wish  to  watch 
the  fireworks  display  may  anchor 
outside  of  the  safety  zone,  but  they  may 
not  anchor  in  or  block  a  navigable 
channel. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Timothy  P.  Ryan,  Chief  Warrant  Officer, 
project  officer  for  the  Captain  of  the 
Port.  Baltimore,  Maryland  and 
Lieutenant  Monica  Lombardi,  project 
attorney  Fifth  Coast  Guard  District  Legal 
Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  .section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Because  it  e.xpects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing. 
Subpart  F  of  part  165  of  Title  33,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6,04-6,  and  160.5; 
49CFK1.46. 

2.  In  part  165  a  temporary  §  165.T05- 
043  is  added  to  read  as  follows; 

§  165.T05-043  Safety  Zone:  South  County 
Fireworks  Display,  Mouth  of  Parish  Creek 
and  the  West  River,  Galesville,  MD. 

(a)  Location.  The  following  area  is  a 
.safety  zone:  All  waters  with  in  a  500 
yard  diameter  circle  with  the  center 
being  a  fireworks  barge  located  at: 


Latitude 

Longitude 

38‘’51'07"N  . 

76'“30'18"  W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore,  Marjdand  to  act  on  his 
behalf. 

(c)  General  inforniatiun.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  ves.sel 
enforcing  the  safety  zone  can  be 
contacted  on  V'HF-FM  channels  13  and 
t6. 

(dl  Hegiilations.  (1)  Entry  into  this 
.safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative,  v 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
Ixjing  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  ve.ssel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 


Background  and  Purpose 

The  Town  of  Colonial  Beach  fifed  an 
applic^ition  with  the  U.S.  Coast  Guard, 


Finvironmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 


/i 
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consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufHcient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  165 
Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  165  of  Title  33,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  part  165  a  temporary  §  165.T05- 
042  is  added  to  read  as  follows: 

§  165.T0&-042  Safety  Zone:  Town  of 
Colonial  Beach  Fourth  of  July  Fireworks 
Display,  Potomac  River,  Colonial  Beach, 
VA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  a  300 
yard  arc  from  the  end  of  the  Colonial 
Beach  municipal  pier  located  at: 


Latitude 

Longitude 

38‘‘15'03"N  . . . 

W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

(d)  Regulations. 

(1)  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 


Captain  of  the  Port  or  his  designated 
representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
^Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(e)  Effective  date.  This  section  is 
effective  from  8:30  p.m.  to  10  p.m.,  July 
2, 1994;  unless  terminated  sooner  by  the 
Captain  of  the  Port,  Baltimore, 
Maryland. 

Dated:  June  7, 1994. 

G.S.  Cope, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 

IFR  Doc.  94-14873  Filed  6-17-94;  8:45  am) 
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33  CFR  Part  165 
[CGD01 -94-061] 

RIN  2115-AA97 

Safety  Zone;  City  of  Yonkers,  Fourth  of 
July  Fireworks,  Hudson  River,  NY  and 
NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  City  of  Yonkers  Fourth  of  July 
fireworks  program  located  northwest  of 
Yonkers  Municipal  Pier  in  the  Hudson 
River.  This  event  will  take  place  on  July 
4, 1994,  from  9  p.m.  until  10:30  p.m. 
with  a  rain  date  of  July  5, 1994,  from  9 
p.m.  until  10:30  p.m.,  and  will 
temporarily  close  all  waters  of  the 
Hudson  River  within  a  300  yard  radius 
of  two  fireworks  barges  anchored 
together  approximately  350  yards 
northwest  of  Yonkers  Municipal  Pier  in 
Yonkers,  New  York.  This  safety  zone 
will  preclude  all  vessels  from  transiting 
this  portion  of  the  Hudson  River,  and  is 
needed  to  protect  the  boating  public 
from  the  hazards  associated  with 
fireworks  exploding  in  the  area. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  9  p.m.  until  10:30  p.m.  on  July  4, 
1994  with  a  rain  date  of  July  5, 1994 
from  9  p.m.  until  10:30  p.m.,  unless 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  R.  Trabocchi,  Project  Manager, 
Captain  of  the  Port,  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication.  Due 
to  the  date  this  application  was 
received,  there  was  insufficient  time  to 
draft  and  publish  a  notice  of  proposed 
rulemaking  that  allows  for  a  reasonable 
comment  period  prior  to  the  event. 

There  was  also  insufficient  time  for 
publication  of  this  temporary  final  rule 
30  days  prior  to  the  event.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
public  interest. 

Background  and  Purpose 

The  City  of  Yonkers  submitted  an 
application  to  hold  a  fireworks  program 
in  the  Hudson  River.  This  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  Hudson  River  within  a 
300  yard  radius  of  two  fireworks  barges 
anchored  together  approximately  350 
yards  northwest  of  Yonkers  Municipal 
Pier  in  Yonkers,  New  York  at  or  near 
40'’56'14"  N  latitude,  73°54'28"  VV 
longitude.  This  safety  zone  will 
preclude  all  vessels  from  transiting  this 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a](3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
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Although  this  regulation  will  prevent 
traffic  transiting  a  portion  of  the 
Hudson  River,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons.  Due  to  the  fact  that  the 
event  is  limited  in  duration,  that  the 
event  is  at  a  late  hour,  that  extensive, 
advance  advisories  will  be  made  to  the 
maritime  commimity,  and  that  vessels 
may  safely  transit  to  the  west  of  the 
safety  zone,  the  impact  of  this  regulation 
is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperw'ork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordemce  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  it  is  an  action 
under  the  Coast  Guard’s  statutory 
authority  to  promote  maritime  safety 
and  protect  the  environment,  and  thus 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterw'ays. 


Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-061  is 
added  to  read  as  follows: 

§165.701-061  City  of  Yonkers  Fourth  o1 
July  Fireworks,  Hudson  River,  New  York 
and  New  Jersey. 

(a)  Location.  All  waters  of  the  Hudson 
River  within  a  300  yard  radius  of  two 
fireworks  barges  anchored  together 
approximately  350  yards  northwest  of 
Yonkers  Mimicipal  Pier  in  Yonkers, 

New  York,  at  or  near  40°56'14"  N 
latitude,  73°54'28''  W  longitude. 

(b)  Effective  period.  This  section  is 
effective  from  9  p.m.  until  10:30  p.m.  on 
July  4, 1994,  with  a  rain  date  of  July  5, 
1994  from  9  p.m.  until  10:30  p.m., 
unless  terminated  sooner  by  the  Captain 
of  the  Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  section  165.23  apply  to  this 
safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated;  June  7, 1994. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  Y’ork. 

|FR  Doc.  94-14872  Filed  6-17-94:  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  953 

Rules  of  Practice  in  Proceedings 
Relative  to  Mailability 

AGENCY:  Postal  Service. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
procedures  for  appealing  non- 
mailability  determinations,  to  update, 
clarify,  amplify,  and  otherwise  improve 
them. 


EFFECTIVE  DATE:  June  20,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Aspell,  (202)  268-5438. 
SUPPLEMENTARY  INFORMATION:  A  recent 
review  of  the  procedural  rules  in  39  CFR 
part  953  has  revealed  several  references 
that  require  updating  and  several 
provisions  that  require  some  rewording 
for  further  clarity.  Moreover,  the  review 
has  revealed  that  the  rules  could  be 
improved  by  expressing  heretofore 
implicit  requirements  (e.g.,  in  §  953.17, 
the  requirement  to  give  the  Postal 
Service’s  General  Counsel  notice  and 
the  opportunity  to  respond  when  the 
appellant  seeks  return  of  matter  found 
to  be  nonmailable);  by  amplifying 
requirements  that  were  incompletely 
expressed  (e.g.,  in  §  953.4,  specifying 
the  steps  required  for  effecting  service  of 
notice  when  the  appellant’s  address  is 
outside  the  United  States:  and  in 
§  953.16,  specifying  ways  in  which  the 
hearing  process  may  be  expedited):  and 
by  expressly  authorizing  summary 
judgment  to  dispose  of  cases  presenting 
no  genuine  and  material  issues  of  fact. 

Most  of  the  sections  in  part  953  have 
been  changed  or  modified.  Section 
953.5,  concerning  the  reply  to  be  made 
by  the  General  Coimsel,  is  moved  to 
§  953.4;  the  sections  following  the 
expanded  §  953.4  are  consequently 
renumbered.  The  text  of  §  953.1, 
concerning  authority  for  the  rules, 

§  953.14,  concerning  appeal  from  an 
initial  decision,  and  §  953.18, 
concerning  ex  parte  communications,  is 
carried  forward  unchanged  in  the 
revised  rules. 

List  of  Subjects  in  39  CFR  Part  953 

Administrative  practice  and 
procedure,  Mailability,  Postal  Service. 

Accordingly,  the  Postal  Service 
revises  39  CFR  part  953  to  read  as  set 
forth  below: 

PART  953— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
MAILABILITY 

Sec. 

953.1  Authority  of  rule.s. 

953.2  Initiation. 

953.3  Appeal. 

953.4  Service  of  notice:  Reply;  Motion  for 
summary  judgment. 

953.5  Hearings. 

953.6  Compromise  and  informal 
dispositions. 

953.7  Default;  Appearances, 

953.8  Location  of  hearing. 

953.9  Change  of  place  of  hearing. 

953.10  Presiding  officers. 

953.11  Proposed  findings  of  fact  and 
conclusions  of  law. 

953.12  Initial  decision. 

953.13  Appeal  from  initial  decision. 

953.14  Final  Agency  decision. 
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953.15  Expedition. 

953.16  Disposition. 

953.17  Exparte  communications. 

Authority:  39  U.S.C.  204, 401. 

§  953.1  Authority  for  rules. 

These  rules  of  practice  are  issued  by 
the  Judicial  Officer  of  the  U.S.  Postal 
Service  pursuant  to  authority  delegated 
by  the  Postmaster  General. 

§  953.2  Initiation. 

Mailability  proceedings  are  initiated 
upon  the  filing  of  a  written  appeal  with 
the  Recorder,  Judicial  Officer 
Department,  U.S.  Postal  Service,  475 
L’Enfant  Plaza,  SW.,  Washington,  DC 
20260-6100. 

§  953.3  Appeal. 

The  appeal  shall: 

(a)  Identify  the  appellant; 

(b)  Describe  or  be  accompanied  by  a 
copy  of  the  determination  or  ruling 
being  appealed; 

(c)  Describe  the  character  or  content 
of  the  matter  the  appellant  wishes  to 
have  carried  and  delivered  by  the  U.S. 
Postal  Service; 

(d)  Request  review  of  the 
determination  or  ruling,  specifying  each 
and  every  reason  why  the  appellant 
believes  the  determination  or  ruling 
should  be  reversed; 

(e)  Indicate  whether  the  appellant 
desires  to  have  an  oral  hearing  or, 
instead,  to  have  the  case  decided  solely 
on  the  basis  of  the  written  record  (i.e., 
the  appeal,  the  General  Counsel’s  reply, 
and  any  documents  submitted  by  the 
parties  pursuant  to  an  order  of  the 
presiding  officer);  and 

(f)  Bear  the  signature,  typed  or  printed 
name,  title,  business  address,  and 
telephone  number  of  any  attorney  at  law 
representing  the  appellant  in  bringing 
llie  appeal,  and  of  each  individual 
appellant  or,  if  the  appellant  is  a 
partnership,  corporation,  limited 
liability  company,  or  unincorporated 
association,  of  the  managing  partner, 
chief  executive  officer,  chief  operating 
officer,  or  other  officer  authorized  to 
bind  the  organization. 

§  953.4  Service  of  notice;  Reply;  Motion 
for  summary  judgment 

(a)  Sen'ice  of  notice.  (Ij  Upon 
receiving  the  appeal,  the  Recorder  shall 
issue  a  notice  specifying  that  the  Postal 
Service  General  Counsel’s  reply  shall  be 
filed  within  15  days  of  receipt  of  the 
notice;  and  the  time  and  place  of  the 
hearing  (if  one  was  requested). 

(2)  The  Recorder  shall  promptly  serve 
this  notice  on  the  parties  as  follows; 

(i)  The  notice,  with  a  copy  of  the 
appeal,  shall  be  sent  to  the  General 
Counsel  at  Postal  Service  headquarters. 


(ii)  When  the  appellant’s  address  is 
within  the  United  States,  the  notice, 
with  a  copy  of  the  appeal,  shall  be  sent 
to  the  postmaster  at  the  office  that 
delivers  mail  to  the  appellant’s  address. 
The  postmaster  shall  be  instructed  that, 
acting  personally  or  through  a 
supervisory  employee  or  a  postal 
inspector,  he  or  she  is  to  serve  these 
documents  on  the  appellant.  If  the 
appellant  cannot  be  found  within  3 
days,  the  postmaster  shall  send  these 
documents  to  the  appellant  by  ordinary 
mail  and  forward  a  statement  to  the 
Recorder  that  is  signed  by  the  delivering 
employee  and  that  specifies  the  time 
and  place  of  delivery. 

(iii)  When  the  appellant’s  address  is 
outside  the  United  States,  the  notice, 
with  a  copy  of  the  appeal,  shall  be  sent 
to  the  appellant  by  registered  airmail, 
return  receipt  requested.  A  written 
statement  by  the  Recorder,  noting  the 
time  and  place  of  mailing,  shall  be 
accepted  as  proof  of  service  in  the  event 
a  signed  and  dated  return  receipt  is  not 
received. 

(b)  Reply.  The  General  Counsel  shall 
file  a  written  reply,  in  triplicate,  with 
the  Recorder,  within  the  aforementioned 
1.5-day  period  or  any  extension  granted 
by  the  presiding  officer  for  good  cau.se 
shown.  If  the  General  Counsel’s  reply 
fails  to  address  any  allegation  in  the 
appeal,  that  allegation  shall  be  deemed 
admitted. 

(c)  Motion  for  summary  judgment. 
Upon  motion  of  either  the  General 
Counsel  or  the  appellant,  or  on  the 
presiding  officer’s  own  initiative,  the 
presiding  officer  may  find  that  the 
appeal  and  answer  present  no  genuine 
and  material  issues  of  fact  requiring  an 
evidentiary  hearing,  and  tliereupon  may 
render  an  initial  decision  upholding  or 
reversing  the  determination  or  ruling. 
The  initial  decision  shall  become  the 
final  A.gency  decision  if  a  timely  appeal 
is  not  taken. 

§953.5  Hearings. 

(a)  In  general,  admi.ssibility  of 
evidence  at  hearings  conducted  under 
this  part  hinges  on  relevancy  and 
materiality.  However,  relevant  evidence 
may  be  excluded  if  its  probative  value 
is  substantially  outweighed  by  the 
danger  of  unfair  prejudice,  or  by 
considerations  of  undue  delay,  or  by 
needless  presentation  of  cumulative 
evidence.  Testimony  shall  be  given 
under  oath  or  affirmation,  and  witnesses 
are  subject  to  cross-examination. 
Stipulations  of  fact  are  encouraged  and 
mav  be  received  in  evidence. 

(d)  Objections  to  the  admission  or 
exclusion  of  evidence  shall  be  in  short 
form,  stating  the  grounds  of  objections 
relied  upon.  The  transcript  shall  not 


include  argument  or  debate  thereon 
except  as  ordered  by  the  presiding 
officer.  Rulings  on  such  objections  shall 
be  a  part  of  the  transcript. 

(c)  Formal  exceptions  to  the  rulings  of 
the  presiding  officer  made  during  the 
course  of  the  hearing  are  unnecessary. 

For  all  purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is 
sufficient  that  a  party,  when  the  ruling 
of  the  presiding  officer  is  made  or 
sought,  makes  known  the  action  he 
desires  the  presiding  officer  to  take  or 
his  objection- to  an  action  taken,  and  his 
grounds  therefor. 

§  953.6  Compromise  and  informal 
dispositions. 

Either  party  may  request  the  other  to 
consider  informal  disposition  of  any 
question  of  mailability,  and  the 
scheduled  hearing  date  may  be 
postponed  by  the  presiding  officer  for 
such  jjeriod  of  time  as  may  be  necessary 
to  accommodate  settlement  discussions 
between  the  parties. 

§  953.7  Default;  Appearances. 

If  a  timely  reply  to  the  appeal  is  not 
filed,  the  presiding  officer  shall  refer  the 
appeal  to  the  Judicial  Officer,  who  may 
find  that  the  (^neral  Counsel  is  in 
default.  Whenever  the  General  Counsel 
has  been  deemed  to  be  in  default,  the 
Judicial  Officer  shall  take  whatever 
action  on  the  appeal  he  deems 
appropriate.  If  an  oral  evidentiary 
hearing  is  to  be  held,  the  appellant  may 
appear  at  the  hearing  in  person  or  by 
counsel.  If  either  party  fails  to  appear  at 
the  hearing,  the  presiding  officer  shall 
receive  the  evidence  of  the  party 
appearing  and  render  a  decision. 

§  953.8  Location  of  hearing. 

Unless  otherwise  ordered  by  the 
presiding  officer,  the  hearing  shall  be 
held  at  Postal  Service  headquarters,  475 
L’Enfant  Plaza,  SW.,  Washington,  DC, 
on  the  date  set  in  the  notice. 

§  953.9  Change  of  place  of  hearing. 

(a)  Not  later  than  the  date  fixed  for  the 
filing  of  the  reply,  a  party  may  file  a 
motion  that  the  scheduled  hearing  be 
held  at  a  place  other  than  that 
designated  in  the  notice.  The  motion 
shall  include  a  supporting  statement 
outlining: 

(1)  The  evidence  to  be  offered  in  such 
place; 

(2)  The  names  and  addresses  of  the 
witnesses  who  will  testify;  and 

(3)  The  reasons  why  such  evidence 
cannot  be  presented  in  Washington.  DC. 

(b)  In  ruling  on  the  motion,  the 
presiding  officer  shall  consider  the 
convenience  and  necessity  of  the  parties 
and  the  relevancy  of  the  evidence  to  be 
offered. 
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§953.10  Presiding  officers. 

The  presiding  officer  at  any  hearing 
shall  be  an  Administrative  Law  Judge 
qualified  in  accordance  with  law  (5 
U.S.C.  3105)  and  assigned  by  the 
Judicial  Officer  (39  U.S.C.  204),  or  the 
Judicial  Officer,  may  at  his  discretion, 
elect  to  preside  at  the  reception  of 
evidence.  The  Judicial  Officer  shall 
assign  cases  to  Administrative  Law 
Judges  upon  rotation  if  practicable. 

§  953.1 1  Proposed  findings  of  fact  and 
conclusions  of  law. 

Proposed  findings  of  fact  and 
conclusions  of  law  shall  be  submitted 
orally  or  in  writing  at  the  conclusion  of 
the  hearing,  or  otherwise,  as  ordered  by 
the  presiding  officer. 

§953.12  Initial  decision. 

Unless  given  orally  at  the  conclusion 
of  the  hearing,  the  Administrative  Law 
Judge  shall  render  an  initial  decision  as 
expeditiously  as  practicable  after  the 
conclusion  of  the  hearing  and  the 
receipt  of  the  proposed  findings  and 
conclusions,  if  any.  The  initial  decision 
shall  become  the  decision  of  the  Postal 
Service  if  an  appeal  is  not  perfected. 
When  the  Judicial  Officer  presides  at  the 
hearing,  his  powers  shall  include  those 
of  an  Administrative  Law  Judge,  but  the 
Judicial  Officer  may  render  either  an 
initial  or  final  decision.  Exceptions  may 
be  filed  to  an  initial  decision  rendered 
by  the  Judicial  Officer  in  accordance 
with  §953.13. 

§  953.13  Appeal  from  initial  decision. 

Either  party  may  file  exceptions  in  a 
brief  on  appeal  to  the  Judicial  Officer 
within  5  days  after  receipt  of  the  initial 
decision  unless  additional  time  is 
granted.  A  reply  brief  may  be  filed 
within  5  days  after  the  receipt  of  the  'N 
appeal  brief  by  the  opposing  party. 

§  953.1 4  Final  Agency  decision. 

The  Judicial  Officer  shall  render  a 
final  Agency  decision.  The  decision 
shall  be  served  upon  the  parties  and  the 
postal  official  having  custody  of  any 
mail  detained  pursuant  to  the 
determination  or  ruling. 

§953.15  Expedition.' 

For  the  purpose  of  further  expedition, 
either  party  may  move  to  have  the 
hearing  held  at  an  earlier  date  than  that 
specified  in  the  notice.  Either  party  may 
also  move  to  have  the  initial  decision  (if 
an  Administrative  Law  Judge  or  the 
Judicial  Officer  is  presiding)  or  the  final 
Agency  decision  (if  the  Judicial  Officer 
IS  presiding)  rendered  orally  at  the 
conclusion  of  the  hearing.  The  presiding 
officer  may  grant  or  deny  any  such 
motion.  The  parties  may,  with  the 
concurrence  of  the  Judicial  Officer, 


agree  to  waive  any  of  the  procedures 
established  in  these  rules. 

§953.16  Disposition. 

Mail  matter  found  to  be  nonmailable 
shall  be  held  at  the  post  office  where 
detained  for  a  period  of  15  days  from 
the  date  of  the  Postal  Service  decision, 
unless  that  period  is  extended  by  the 
Judicial  Officer.  During  this  holding 
period,  the  appellant  may  apply  for  the 
withdrawal  of  the  matter.  If  any  such 
application  is  made,  the  General 
Counsel  shall  be  given  notice  and  the 
opportunity  to  oppose  the  application. 
Upon  the  expiration  of  the  holding 
period  with  no  application  having  been 
made,  the  Judicial  Officer  shall  order 
that  the  matter  be  disposed  of  in 
accordance  with  39  U.S.C.  3001(b).  If  a 
timely  application  is  made,  the  Judicial 
Officer  shall  consider  the  application 
and  any  reasons  advanced  by  the 
General  Counsel  for  denying  the 
application.  The  Judicial  Officer  shall 
thereafter  order  either  that  the  matter  be 
returned  to  the  applicant  or  that  it  be 
disposed  of  in  accordance  with  39 
U.S.C.  3001(b). 

§  953.1 7  Ex  parte  communications. 

The  provisions  of  5  U.S.C.  551(14), 
556(d),  and  557(d)  prohibiting  ex  parte 
communications  are  made  applicable  to 
proceedings  under  these  rules  of 
practice. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  94-14927  Filed  6-1.5-94;  4:38  pm) 
BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 

[FRL-5000-7] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this 
document  displays  the  Office  of 
Management  and  Budget  (0MB)  control 
numbers  issued  under  the  Paperwork 
Reduction  Act  (PRA)  for  the  Boilers  and 
Industrial  Furnaces,  General  Facility 
Standards,  Part  B  Permit  Application  & 
Permit  Modifications  and  Specific  Units 
and  Special  Wastes  ICRs. 

EFFECTIVE  DATE:  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Liza 
Hearns  202-260-3393. 


SUPPLEMENTARY  INFORMATION:  EPA  is 
today  amending  the  table  of  currently 
approved  information.  Today’s 
amendment  is  prompted  by  the  Office  of 
Management  and  Budget’s  recent 
renewal  of  the  Boilers  and  Industrial 
Furnaces,  General  Facility  Standards, 

Part  B  Permit  Application  and  Permit 
Modifications,  and  Specific  Units  and 
Special  Wastes  ICRs.  The  affected 
regulations  are  codified  at  40  CFR 
part(s)  264,  265,  266,  and  270.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  Part  9  of  the 
Agency’s  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  display  of  the 
OMB  control  number(s)  and  its  (their) 
subsequent  codification  in  the  Code  of 
Federal  Regulations  satisfies  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB’s  implementing  regulations  at 
5  CFR  part  1320. 

The  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  “good  cause’’  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

Dated:  June  13, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  40  CFR  part  9  is  amended  as 
follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-y;  15 
U.S.C.  2001,  2003,  2005,  2006,  2601-2671;  21 
U.S.C.  331],  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314. 1321, 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243, 3  CFR. 1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b.  243,  246. 
300f,  300g,  300g-l,  300g-2.  300g-3.  300g-4. 
3U0g-5.  300g-€.  300j-l.  300j-2.  300j-3,  300j- 
4,  300j-9. 1857  et  seq.,  6901-6992k,  7401- 
7671q.  7542,  9601-9657, 11023. 11048. 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


31541 


2.  Section  9,1  is  amended  by  revising  §  9.1  0MB  approvals  under  the  Paperwork 
all  entries  under  the  indicated  headings  Reduction  Act 

as  follows:  ***** 


40  CFR  citation  0MB  control  No. 


Standards  for  Owners  and  Operators  of  Hazardous  Waste  Treatment,  Storage,  and  Disposal  Facilities 


264.11  . 2050-9028 

264.12  (a) .  2050-0120 

264.13  .  2050-0120  &  2050-0009 

264.14  . .  2050-0009 

264.15  . ;. .  2050-0120  &  2050-0009 

264.16  .  2050-0120  &  2050-0009 

264.17  .  2050-0120 

264.18  .  2050-0009 

264.19  .  2050-0009 

264.32  . : .  2050-0009 

264.35  .  2050-0009 

264.37  .  2050-0120 

264.51  .  2050-9009 

264.52  .  2050-9009 

264.53  .  2050-0120 

264.54  .  2050-0120 

264.56  .  2050-0120 

264.71  .  2050-0039 

264.72  . 2060-9039 

264.73  .  2050-0120 

264.74  .  2050-0120 

264.75  .  2050-0024 

264.76  .  2050-0039 

264.90  .  2050-0009 

264.96  . :...: .  2050-0120 

264.97  (g) .  2050-0120 

264.97  (h) .  2050-0009 

264.97  (j)  .  2050-0033 

264.98  (c).  (g)(1),  (g)(5).  (g)(6)  .  2050-0033 

264.98  (g)(4).  (h) .  2050-0009 

264.99  (c).  (g),  (h)(1).  (i)(1).  (i)(2) . 2050-0033 

264.99  (h)(2).  (i)(3).  0)  . 2050-0009 

264.100  (e).  (f),  (g) . 20509033 

264.100  (h) .  20509009 

264.101  . . . : . . .  20509120 

264.1 12  (a),  (b).  (c) . 2050-0009 

264.112(d) .  20509120 

264.1 13  (a),  (b).  (d) .  20509120 

264.113(e) .  2050-0050 

264.115  .  20509120 

264.116  .  20509120 

264.118  . . .  20509009 

264.1 19  (a)  &  (b) .  20509120 

264.119(c) .  20509009 

264.120  .  20509120 

264.142  (a) .  20509009 

264.142  (b).  (C),  (d) .  20509120 

264.143  .  20509120 

264.144  (a) .  20509009 

264.144  (b).  (c).  (d) .  20509120 

264.145  . ; .  20509120 

264.147  (a)(7).  (b)(7).  (f).(g)  .  20509120 

264.147  (a)(1).  (b)(1).  (c).  (0.  (g).  (h).  (i).  (j)  .  20509009 

264.148  .  20509120 

264.149  . . . . .  20509009 

264.150  .  2050-0009 

264.190  .  20509050 

264.191  . . .  2050  9050 

264.192  (a) .  2050-0009 

264.192  (g) .  20509050 

264.193  (c).  (d).  (e).  (g).  (h) .  2050-6009 

264.193  (i)  .  20509050 

264.196  .  20509050 

264.197  (b) .  20509050 

264.197  (c) .  20509009 

264.221  .  20509009 

264.222  (a) .  20509009 
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40  CFR  citation  0MB  control  No. 


264.222  (b) . 2050-0050 

264.223  (a) . 2050-0009 

264.223  (b).  (c)  . : . .  2050-0050 

264.226  (c)  . :. .  2050-0050  &  2050-0009 

264226  (d) .  2050-0050 

264227  .  2050-0050 

264.231  .  2050-0009 

264.251  .  2050-0009 

264.252  (a) . ; .  2050-0009 

264.252  (b) .  2050-0050 

264.253  (a) . 2050-0009 

264.253  (b).  (c)  .  2050-0050 

264.254  . , .  2050-0050 

264.259  . 2050-0009 

264.271  .  2050-0009 

264.272  .  2050-0009 

264.276  .  2050-0050  &  2050-0009 

264.278  (aHO.  (h) .  2050-0050 

264.278  (g) .  2050-0050  &  2050-0009 

264.280  .  2050-0050 

264.283  .  2050-0009 

264.301  .  2050-0009 

264.302  (a) . : .  2050-0009 

264.302  (b) .  2050-0050 

264.303  (a) . 2050-0009 

264.303  (b) .  2050-0050 

264.304  (a) .  2050-0009 

264.304  (b).  (c)  .  2050-0050 

264.314  .  2050-0050 

264.317  .  2050-0009 

264.340  .  2050-0009 

264.343  . 2050-0050 

264.344  . 2050-0009 

264.347  .  2050-0050 

264.552  .  2050-0009 

264.570  .  2050-0050 

264.571  . 2050-0050 

264.573  .  2050-0050 

264.574  .  2050-0050 

264.575  .  2050-0009 

264.603  .  2050-0050 

264.1033  (a) .  2050-0009 

264.1033  0) .  2050-0050 

264.1034  . 2050-0050 

264.1035  .  2050-0050 

264.1036  .  2050-0050 

264.1061  .  2050-0050 

264.1062  .  2050-0050 

264.1063  .  2050-0050 

264.1064  .  2050-0050  &  2050-009 

264.1065  .  2050-0050 

264.1100  . ; .  2050-0050 

264.1101  .  2050-0050 


Interim  Status  Standards  for  Owners  and  Operators  of  Hazardous  Waste  Treatment,  Storage,  and  Disposal  Facilities 


265.11  .... 

265.12  (a) 

265.13  ... 

265.15  ... 

265.16  ... 
265.19  ... 
265-37  ... 

265.51  ... 

265.52  ... 

265.53  ... 

265.54  ... 
265.56  ... 

265.71  ... 

265.72  ... 

265.73  ... 

265.75  ... 

265.76  ... 
265.90  ... 
265.92  .... 


2050-0028 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0120 

2050-0039 

2050-0039 

2050-0120 

2050-0024 

2050-0039 

2050-0033 

2050-0033 
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40  CFR  citation  0MB  controi  No. 


265.93  .  2050-0033 

265.94  . 2050-0033 

265.112  . V .  2050-0120 

265.1 13  (a),  (b),  (d) .  2050-0120 

265.113(e) .  2050-0050 

265.115  .  2050-0120 

265.116  .  2050-0120 

265.118  . . .  2050-0120 

265.119  . . f. . - _ _ _ _ _  2050-0120 

265.120  . - . » . .  2050-0120 

265.142  . . .  2050-0120 

265.143  . . . - . . .  2050-0120 

265.144  . . . .  2050-0120 

265.145  . . . . . - . .  2050-0120 

265.147  . . . . . . .  2050-0120 

265.148  .  2050-0120 

265.149  . : . . . . .  2050-0120 

265.150  .  2050-0120 

265.190  . . .  2050-0035  &  2050-0050 

265.191  .  2050-0035  8  2050-0050 

265.192  .  2050-0035  8  2050-0050 

265.193  .  2050-0035  8  2050-0050 

265.195  . . . . .  2050-0120 

265.196  .  2050-0035  8  2050-0050 

265.197  (b) .  2050-0050 

265.197  (c)  . - . . .  2050-0120 

265.221  . . . . .  2050-0050 

265.222  . - .  2050-0050 

265.223  . - . - . . .  2050-0050 

265.225  .  2050-0050 

265.226  . t . . . . .  2050-0050 

265.229  . - . . . i . - .  2050-0050 

265.254  . . . . . . . . . - .  2050-0050 

265.255  . - . . . . .  2050-0050 

265.259  . 2050-0050 

265.260  . . . . . . . - .  2050-0050 

265.273  . - . . . . . . . A .  2050-0120 

265.276  . 2050-0050 

265.278  .  2050-0050 

265.280  .  2050-0050 

265.301  . ; .  2050-0050 

265.302  .  2050-0050 

265.303  . . . .-. .  2050-0050 

265.304  .  2050-0050 

265.314  . 2050-0050 

265.340  . — . . .  205(M)050 

265.352  . 2050-0050 

265.383  . 2050-0050 

265.404  .  2050-0050 

265.440  ...» .  2050-0050 

265.441  . ’. .  2050-0050 

265.443  . 2050-0050 

265.444  . . . . . . . . i .  2050-0050 

265.445  . 2050-0120 

265.1033  .  2050-0050 

265.1034  . 2050-0050 

265.1035  . . . - .  2050-0050 

265.1061  . . . - .  2050-0050 

265.1062  . . . . 1 . - .  2050-0050 

265.1063  . - . . . .  2050-0050 

265.1064  .  2050-0050 

265.1100  .  2050-0050 

265.1101  . - .  2050-0050 

Standards  for  the  Management  of  Specific  Hazardous  Wastes  and  Specific  Types  of  Hazardous  Waste  Management  Facilities 

266.70  (b)  . . 2050-0028 

266.70  (c) . 2050-0050 

266.80  . 2050-0028 

266.100  . . . - . - .  2050-0073 

266.102  . 2050-0073 

266.103  . - . . . - . - .  2050-0073 

266.104  . . . - . - . - .  2050-0073 

266.106  .  2050-0073 

266.107  . it-  2050-0073 
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40  CFR  citation 


0MB  control  No. 


266.108  . 

266.109  . 

266.111  . 

266.112  . 

Appendix  IX 


2050-0073 

2050-0073 

2050-0073 

2050-0073 

2050-0073 


EPA  Administered  Permit  Programs:  The  Hazardous  Waste  Permit  Program 


270.1  .  2050-0028  &  2050-0034  &  2050-0009 

270.10  .  2050-0009 

270.11  .  2050-0034 

270.13  .  2050-0034 

270.14  .  2050-0009 

270.14  (b)(21)  . 2050-0062  &  2050-0085 

270.15  .  2050-0009 

270.16  .  2050-0009 

270.17  .  2050-0009 

270.18  .  2050-0009 

270.19  .  2050-0009 

270.20  .  2050-0009 

270.21  . - .  2050-0009 

270.22  .  2050-0073 

270.23  .  2050-0009 

270.24  . 2050-0009 

270.25  .  2050-0009 

270.26  .  2050-0115 

270.30  .  2050-0120 

270.33  .  2050-0009 

270.40  . .  2050-0009 

270.41  .  2050-0009 

270.42  .  2050-0009 

270.51  .  2050-0009 

270.62  .  2050-0009 

270.63  .  2050-0009 

270.65  .  2050-0009 

270.66  .  2050-0073 

270.72  .  2050-0034 

270.73  .  2050-0009 


|FR  Doc.  94-14812  Filed  6-17-94;  8:45  am] 
BiLLING  CODE  6560-60-P 


40  CFR  Part  52 

[IN37-1-6217A,  iN38-1-6256A;  FRL-6000- 
8] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Indiana’s  1990  base 
year  ozone  precursor  emission 
inventories  for  certain  ozone 
nonattainment  areas  as  a  revision  to  the 
Indiana  ozone  State  Implementation 
Plan  (SIP).  The  emission  inventories 
were  submitted  by  the  State  of  Indiana 
to  satisfy  a  Federal  requirement  that 
States  containing  ozone  nonattainment 
areas  submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 


USEPA  guidance.  The  ozone 
nonattainment  areas  covered  by  the 
emission  inventories  addressed  in  this 
rulemaking  are:  Evansville 
(Vanderburgh  County):  Indianapolis 
(Marion  County);  Louisville  (Clark  and 
Floyd  Counties):  and  South  Bend/ 
Elkhart  (Elkhart  and  St.  Joseph 
Counties).  (The  emission  inventories  for 
Lake  and  Porter  Counties,  the  only  other 
ozone  nonattainment  areas,  will  be 
addressed  in  a  separate  rulemaking 
action.)  In  the  proposed  rules  section  of 
this  Federal  Register,  USEPA  is 
proposing  approval  of  and  soliciting 
public  comment  on  this  requested  SIP 
revision.  If  adverse  comments  are 
received  on  this  direct  final  rule, 

USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
response  to  this  final  rule  in  a  final  rule 
on  the  related  proposed  rule  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Register. 

DATES:  This  final  rule  will  be  effective 
August  19, 1994  unless  notice  is 
received  by  July  20, 1994  that  someone 


wishes  to  submit  adverse  comments.  If 
the  effective  date  of  this  action  is 
delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Copies  of 
Indiana’s  emission  inventory  submittals 
and  USEPA’s  technical  support 
documents  are  available  for  public 
review  during  normal  business  hours, 
between  8  a.m.  and  4:30  p.m.,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Telephone:  (312)  886-6057. 
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SUPPLEMENTARY  INFORMATION; 

I.  Emission  Inventory  Policy  and 
Guidelines 

Under  the  Clean  Air  Act  (Act),  as 
amended  in  1990,  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  the  violation  of  a 
National  Ambient  Air  Quality  Standard 
(NAAQS),  to  track  these  emissions  over 
time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment  of  the  NAAQS. 

States  containing  ozone  nonattainmenl 
areas  are  required,  under  section 
182(a)(1)  of  the  Act,  to  submit  by 
November  15, 1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
ozone  precursor  emissions  (emissions  of 
Volatile  Organic  Compounds  (VOC), 
Oxides  of  Nitrogen  (NOx),  and  Carbon 
Monoxide  (CO))  for  each  ozone 
nonattainment  area.  This  inventory 
must  include  base  year  (1990)  emissions 
from  point,  area,  on-road  mobile,  and 
non-road  mobile  anthropogenic  (man¬ 
made)  sources  and  biogenic  (natural  or 
.  plant  generated)  sources  in  the  ozone 
nonattainment  area(s)  and  the  ozone 
precursor  emissions  from  major 
stationary  sources  (with  VOC,  CO,  or 
NOx  emissions  equal  to  or  exceeding 
100  tons  per  year)  located  within  25 
miles  of  the  nonattainment  area(s).  The 
emissions  inventory  must  be  established 
for  the  peak  ozone  season  (those  months 
when  peak  hourly  ozone  concentrations 
occur  in  excess  of  the  primary  ozone 
NAAQS,  generally  June  through  August 
in  Indiana)  and  must  represent  typical 
weekday  emissions.  Available  guidance 
for  preparing  and  reviewing  the 
emission  inventories  is  provided  in  the 
General  Preamble  to  Title  I  of  the  Act. 
See  57  FR  13498  (April  16, 1992). 
Additional  guidance  is  identified  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking. 

The  Act  also  requires  States  with 
ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  or  extreme 
to  submit  a  plan  by  November  15, 1993, 
to  reduce  VOC  emissions  by  15  percent 
by  November  15, 1996.  The  baseline 
level  of  emissions,  from  which  the  15 
percent  reduction  is  calculated,  is 
determined  by  adjusting  the  base  year 
emissions  inventory  to  exclude  biogenic 
emissions  and  certain  emission 
reductions  not  creditable  toward  the  15 
percent  Reasonable  Further  Progress 
(RFP)  requirement.  The  1990  base  year 
emissions  inventory  is  the  primary 
emissions  inventory  from  which  the 
RFP  projection  inventory,  future 
periodic  inventories,  and  attainment 
demonstration  modeling  inventories  are 
derived.  Further  information  on  these 


inventories  and  their  purposes  can  be 
found  in  the  “Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,”  U.S. 
Environmental  Protection  Agency, 

Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 

North  Carolina,  March  1991. 

As  a  primary  tool  for  the  review  of  the 
quality  of  emission  inventory 
submittals,  the  USEPA  has  developed 
three  levels  (I,  II,  and  III)  of  emission 
inventory  quality  assuiance  review 
checklists.  The  Level  I  and  II  reviews 
are  used  to  determine  that  all  required 
components  of  the  base  year  emission 
inventory  and  its  associated 
documentation  are  present.  These 
reviews  also  evaluate  the  level  of  quality 
of  the  supporting  documentation  and 
data  provided  by  the  State  and  assess 
whether  the  emission  estimates  were 
developed  according  to  current  USEPA 
guidance.  The  Level  III  review  evaluates 
10  crucial  aspects  and  the  overall 
acceptability  of  the  emission  inventory 
submittal.  Failure  to  meet  one  of  these 
crucial  aspects  would  lead  to 
disapproval  of  the  emission  inventory 
submittal.  The  10  crucial  requirements 
of  the  emission  inventory  submittal  are: 

1.  An  Inventory  Preparation  Plan  (IPP) 
must  be  submitted  by  the  State  and 
approved  by  the  USEPA.  In  addition,  a 
Quality  Assurance  (QA)  plan  contained 
w'ithin  the  IPP  must  have  been 
implemented  and  documented. 

2.  The  emission  inventory  submittal 
must  contain  adequate  documentation 
showing  the  procedures  and  input  data 
used  and  the  input  data  sources. 

3.  The  point  source  portion  of  the 
inventory  must  be  complete. 

4.  The  point  source  emissions  must 
have  been  prepared  or  calculated  in 
accordance  with  current  USEPA 
guidance. 

5.  The  area  source  portion  of  the 
inventory  must  be  complete. 

6.  The  area  source  emissions  must 
have  been  calculated  in  accordance  with 
current  USEPA  policy. 

7.  The  biogenic  emission.?  must  have 
been  calculated  using  USEPA’s  PC- 
Biogenic  Emissions  Inventory  System 
(PC-BEIS)  or  other  equivalent 
techniques  in  accordance  with  current 
USEPA  guidance. 

8.  The  Vehicle  Miles  Travelled  (VMT) 
estimates  used  in  the  calculation  of  on¬ 
road  mobile  source  emissions  must  have 
been  developed  in  accordance  with 
USEPA  guidance  and  must  have  been 
adequately  documented  in  the  inventory 
submittal. 

9.  The  MOBILE  emission  factor  model 
must  have  been  correctly  applied  to 
produce  emission  factors  for  each  of  the 
vehicle  classes. 


10.  Non-road  mobile  source  emissions 
must  have  been  prepared  in  accordance 
with  current  USEPA  guidance  for  all  of 
the  non-road  source  categories. 

The  base  year  emission  inventory  may 
be  approved  if  it  passes  the  Level  I,  II. 
and  III  reviews.  Eletailed  Level  I  and  II 
review  procedures  and  questions  can  be 
found  in  the  “Quality  Review 
Guidelines  for  1990  Base  Year  Emission 
Inventories,”  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina,  July  27. 
1992.  Level  III  review  procedures  and 
criteria  are  specified  in  a  memorandum 
from  David  Mobley,  Emission  Inventory 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  to  the  Chief  of  the 
Regulation  Development  Branch.  Region 
V.  et.  al.,  title  “Final  Emission  Inventory 
Level  III  Acceptance  Criteria,”  October 
7.  1992. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  and  submitting  SIP 
revisions,  including  the  base  year 
emissions  inventory  submittal.  Section 
110(a)(2)  of  the  Act  provides  that  each 
SIP  revision  submitted  by  a  State  must 
be  adopted  after  reasonable  notice  and 
public  hearing.  Final  approval  of  the 
emissions  inventory  will  not  occur  until 
the  State  revises  the  emissions 
inventory  to  address  public  comments. 

II.  Indiana's  Emission  Inventory 
Submittals 

On  January  15, 1994,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
final,  adopted  base  year  ozone  precursor 
emissions  inventories  for  the  Evansville. 
Louisville,  and  South  Bend/Elkhart 
ozone  nonattainment  areas.  On  February 
14, 1994,  the  City  of  Indianapolis  (acting 
for  the  State  of  Indiana)  submitted  the 
final,  adopted  base  year  ozone  precursor 
emissions  inventory  for  the  Indianapolis 
ozone  nonattainment  area.  The  emission 
inventory  submittals  cover  the 
emissions  of  VOC.  NOx.  and  CO  for  the 
following  ozone  nonattainment  areas; 
Evansville  (Vanderburgh  County); 
Indianapolis  (Marion  County): 

Louisville  (Clark  and  Floyd  Counties); 
and  South  Bend/Elkhart  (Elkhart  and  St. 
Joseph  Counties).  (The  emission 
inventories  for  Lake  and  Porter 
Counties,  the  only  other  ozone 
nonattainment  areas,  will  be  addressed 
in  a  separate  rulemaking  action.)  In 
addition  to  emissions  from  the  ozone 
nonattainment  areas,  the  submittals  also 
cover  VOC,  NOx.  and  CO  emissions 
from  major  stationary  sources  (with 
actual  emissions  for  any  of  the  covered 
pollutants  equal  to  or  in  excess  of  100 
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tons  per  year)  in  all  counties  located 
within  25  miles  of  the  ozone 
nonattainment  areas. 

Prior  to  developing  the  base  year 
emission  inventories,  the  State  of 
Indiana  developed  an  IPP  as  required  by 
the  1 ISEPA.  This  IPP  was  approved  by 
the  USEPA  in  March  1992. 

Emissions  contained  in  the  emission 
inventories  cover  the  general  source 
categories  of  stationary  point  sources  (or 
simply  point  sources),  area  sources,  on¬ 
road  mobile  sources,  off-road  mobile 
sources,  and  biogenic  sources.  Emission 
inventory  summary  tables  in  the 
submittal  include  a  more  detailed 
source  category  breakdown  as  requested 
by  the  USEPA.  All  emission  summaries 
were  accompanied  by  documentation 
covering  the  sources  and  values  of  input 
data  and  by  sample  calculations. 

To  determine  up-to-date  point  source 
emissions,  the  State  and  the  City  of 
Indianapolis,  respectively,  sent 
emission  inventory  questionnaires  to  all 
facilities  contained  in  the  State’s 
Aerometric  Information  Retrieval 
System  (.4IRS)  and  to  all  sources  which 
hold  an  air  emissions  permit  issued  by 
the  State  or  by  the  City  of  Indianapolis. 
The  City  of  Indianapolis  for  Marion 
County  and  the  State  for  Vanderburgh, 
Clark,  Floyd,  St.  Joseph  and  Elkhart 
Counties.  The  questionnaires  contained 
all  key  data  fields  necessary  to  calculate 
typical  summer  weekday  emissions.  To 
assure  full  coverage  of  emitting  point 
sources,  the  State  also  consulted  other 
data  sources,  such  as  manufacturer’s 
listings,  newly  issued  construction 
permits,  and  other  databases,  including 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  Title  III, 
section  313  summaries,  and  the  Toxic 
Release  Inventory.  Similarly,  the  City  of 
Indianapolis  also  consulted  other  data 
sources  and  utilized  direct  company 
inquiries  to  assure  the  completeness  of 
data. 

The  point  source  portions  of  the 
emission  inventories  include  detailed 
facility-specific  emission  listings  with 
emissions  determined  at  the  segment 
level  and  at  the  facility  total  level.  Point 
source  emissions  at  these  source  levels 
were  listed  for  all  facilities  in  the  ozone 
nonattainment  areas  with  emissions  of 
VOC  or  NOx  equal  to  or  greater  than  10 
tons  per  year  or  with  emissions  of  CO 
equal  to  or  greater  than  100  tons  per 
year  (facilities  with  less  emissions  w'ere 
also  included  in  the  point  source 
portions  of  the  emission  inventories). 
Exceedance  of  the  emission  cutolT  for 
VOC,  NOx,  or  CO  resulted  in  the 
reporting  of  VOC,  NOx,  and  CO 
emissions  fora  given  facility.  Point 
source  emissions  were  calculated  using 
emission  factors  contained  in  AIRS  or 


using  techniques  outlined  in  the 
approved  IPP.  Emission  factors  used 
were  generally  obtained  from  the  AIRS 
Facility  Subsystem  (AFS),  AP— 42 
Compilation  of  Air  Pollution  Emission 
Factors,  National  Acid  Precipitation 
Assessment  Program  emission 
inventory,  direct  stack  test  data,  and 
other  USEPA  guidelines.  The  point 
source  listings  included  with  emission 
inventory  submittals  (on  file  at  the 
Region  5  office)  identify  the  emission 
factors,  source  activity  levels  or 
throughputs,  operating  schedules, 
control  equipment  efficiencies,  and  rule 
effectiveness  estimates  (a  default  80 
percent  rule  effectiveness  level  w'as 
used  for  most  sources)  used  for  each 
facility  and  facility  segment. 

Area  source  emissions  were 
calculated  using  a  variety  of  information 
sources  and  guidance  from  the  USEPA. 
Where  appropriate,  point  source 
emissions  have  been  subtracted  from  the 
calculated  area  source  emissions  to 
account  for  source  coverage  overlap.  For 
all  appropriate  source  categories,  the 
State  and  the  City  of  Indianapolis 
assumed  a  rule  effectiveness  level  of  80 
percent. 

In  preparing  the  area  source 
emissions,  the  State  and  the  City  of 
Indianapolis  used  the  following  USEPA 
guidance  documents:  Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  Volumes  I  and  11,  EPA—450/4- 
91-016  and  EPA-450/4-91-014,  May 
1991;  and  Procedures  for  Emission 
Inventory  Preparation,  Volume  IV: 
Mobile  Sources,  EPA— 450/4-81-026d, 
revised  July  1989.  The  new  Volume  IV 
guidance,  issued  in  the  Spring  of  1992, 
was  used  to  estimate  railroad  and 
aircraft  emissions.  Estimates  of  other 
off-road  mobile  source  emissions  were 
based  on  USEPA ’s  1991  off-road  mobile 
source  emission  study.  In  making  other 
area  source  estimates,  the  State  and  the 
City  of  Indianapolis  followed  the 
approved  IPP. 

"The  State  has  entered  the  calculated 
area  source  emission  estimates  into 
USEPA’s  AIRS  Area  and  Mobile  Source 
System  (AIRS/ AMS).  The  data  are  well 
documented  in  both  hardcopy  and  in 
computer  data  files  submitted  w'ith  the 
emission  inventory  submittals  as 
additional  documentation. 

On-road  mobile  source  emissions 
were  calculated  using  USEPA’s 
Procedures  for  Emission  Inventory 
Preparation,  Volume  IV:  Mobile  Sources 
(as  revised  in  1989)  and  USEPA’s 
MOBILE5A  model.  Daily  Vehicle  Miles 
Travelled  (VMT)  and  speed  data  by 
county  and  roadw’ay  type  were  obtained 
from  the  Indiana  Department  of 
Transportation  (InDOT),  who  used  the 


Highway  Performance  Monitoring 
System  (HPMS)  to  determine  VMT  by 
roadway  functional  class.  The  VMT 
provided  hy  InDOT  were  annual  average 
daily  traffic  levels.  Insufficient  data 
existed  to  allow  the  VMT  to  be  adjusted 
to  the  summer  months  and  the  day  of 
week  levels.  To  quality  assure  the  VMT 
estimates,  the  local  Metropolitan 
Planning  Organizations  (MPOs)  were 
requested  to  confirm  the  VMT  estimates 
or  to  correct  them  if  needed  based  on 
more  representative  data.  The  VMT 
were  quality  assured  through 
comparison  with  current  roadway  traffic 
counts. 

The  MPOs  recommended  vehicle 
speeds  based  on  the  use  of  local 
transportation  models  (the  MINUTP 
transportation  model  was  used  in  the 
Evansville,  Louisville  (Clark  and  Floyd 
Counties,  Indiana),  and  South  Bend/ 
Elkhart  areas,  while  the  City  of 
Indianapolis  chose  to  use  the  default 
speeds  recommended  by  the  USEPA  in 
MOBILE5A).  The  speeds  derived  using 
the  MINU  TP  transportation  model  were 
on  average  higher  than  the  default 
speeds  recommended  by  the  USEPA. 
Nonetheless  the  MPOs  believe  the 
model-generated  speeds  are  more 
representative  of  their  areas  than  the 
recommended  default  speeds  and  are 
justified  on  observations  of  actual  traffic 
flow  rates  (no  monitored  speeds  were 
presented  to  defend  these  conclusions). 
The  estimated  speeds  were  used  in 
conjunction  with  USEPA  recommended 
defaults  for  vehicle  mixtures  to 
determine  emission  rates  for  each 
roadw’ay  type.  Fuel  volatility  was 
assumed  to  comply  with  USEPA 
requirements  for  the  areas.  The  ambient 
temperatures  used  in  the  mobile  source 
emissions  modeling  were  derived  from 
the  average  maximum  and  minimum 
temperatures  on  the  ten  highest  ozone 
days  for  the  period  of  1988  through 
1990  for  each  area  using  an  approach 
recommended  by  the  USEPA.  The 
emission  factors  determined  using 
MOBILE5A  were  combined  with  the 
total  VMT  for  each  functional  roadway 
class  to  determine  the  total  mobile 
source  emissions  for  each  county.  All 
parameters  used  in  the  mobile  source 
emissions  modeling,  including  the 
parameters  used  by  the  MOBILE5A 
model,  were  well  documented. 

The  hiogenic  emissions  for  each  of  the 
counties  were  determined  using 
USEPA’s  PC-BEIS  model.  Included  in 
the  documentation  of  the  applications  of 
this  model  were  descriptions  of  the 
methodology  used  to  determine 
temperature  inputs  for  the  model.  The 
temperature  inputs  were  determined 
using  the  technique  recommended  by 
the  USEPA.  The  applications  of  PC-BEIS 
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also  included  the  use  of  land  use  data 
supplied  by  the  USEPA. 

The  State  of  Indiana  held  public 
hearings  on  the  Evansville,  Clark  and 
Floyd  Counties,  and  South  Bend/Elkhart 


emission  inventories  on  June  28, 1993, 
and  July  6, 1993.  Comments  received 
during  these  public  hearings  were  used 
to  make  appropriate  corrections  in  the 
emission  inventories.  A  public  hearing 


Source  type 


Evansville  (Vanderburgh  County) 


Point  Sources . 

Area  Sources  . . 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 
Biogenic  Sources . 

Totals . 


Indianapolis  (Marion  County) 


Point  Sources . 

Area  Sources  . 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 
Biogenic  Sources . 

Totals . 


Louisville  (Clark  and  Floyd  Counties) 


on  the  Indianapolis  emission  inventory 
submittal  was  held  on  November  5, 
1993. 

The  emissions  in  units  of  tons/day  for 
an  average  day  are  summarized  below; 


VOC 


CO 


NO 


X 


12.76 

1.20 

12.46 

1.71 

25.25 

155.33 

7.50 

41.00 

8.37 

66.34 

199.24 

2.78 

2.14 

14.11 

7.70 


26.73 


29.17 

220.77 

53.63 

48.70 

37.88 

30.94 

107.22 

731.50 

63.44 

19.24 

25.29 

147.70 

28.56 

229.62 

1137.85 

176.57 

Point  Sources . 

7.52 

8.44 

44.50 

Area  Sources  . 

10.78 

2.46 

1.25 

On-Road  Mobile  Sources  . 

19.10 

106.99 

13.32 

Off-Road  Mobile  Sources  . 

6.69 

36.90 

5.12 

Biogenic  Sources . 

38.02 

Totals . 

82.11 

154.79 

64.19 

South  Bend/Elkhart  (Elkhart  and  St.  Joseph  Counties) 


Point  Sources . 

14.44 

1.06 

10.81 

Area  Sources  . 

41.83 

5.47 

6.32 

On-Road  Mobile  Sources  . 

39.83 

249.95 

31.36 

Off-Road  Mobile  Sources  . 

10.13 

56.42 

17.82 

Biogenic  Sources . .' . 

19.62 

Totals . 

125.85 

312.90 

66.31 

HI.  Final  Rulemaking  Action 

The  USEPA  has  conducted  Level  I.  II, 
and  III  quality  assurance  reviews  of  the 
emission  inventory  submittals  and  has 
concluded  that  the  State  of  Indiana  has 
met  the  requirements  of  section 
182(a)(1)  of  the  Act  by  submitting  ozone 
precursor  emission  inventories  that 
include  comprehensive,  accui^te,  and 
current  actual  emissions  from  all 
identified  sources  in  the  subject  ozone 
nonattainment  areas.  In  particular,  the 
Indiana  submittals  meet  the  10  crucial 
criteria  contained  in  the  Level  III  quality 
assurance  review.  The  emission 
inventories  are,  therefore,  approved  for 
incorporation  in  the  SIP  as  satisfying  the 
requirements  of  section  182(a)(1)  of  the 
Act. 

Because  USEPA  considers  this  action 
to  be  noncontroversial  and  routine,  the 
USEPA  is  approving  it  without  prior 
approval.  This  action  will  become 


effective  on  August  19, 1994.  However, 
if  the  USEPA  receives  adverse 
comments  by  July  20, 1994,  then  the 
USEPA  will  publish  a  notice  that 
withdraws  the  action,  and  will  address 
the  comments  received  in  re.sponse  to 
this  final  rule  in  the  final  rule  on  the 
requested  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 
The  comment  period  will  not  be 
extended  or  reopened. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 


Table  2  and  Table  3  SIP  revisions  (34  FR 
2222)  from  the  requirements  of  section 
3  of  the  Executive  Order  12291  for  a 
period  of  2  years.  The  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Tables  2  and  3  SIP  revisions. 
The  OMB  has  agreed  to  continue  the 
waiver  until  such  time  as  it  rules  on 
USEPA’s  request.  This  request 
continues  in  effect  under  Executive 
Order  12866,  w'hich  superseded 
Executive  Order  12291  on  September 
30. 1993.  The  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  section  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEFA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
govenunent  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  F^eral  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 

E.P.A.,  427  U.S.  246,  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compoimds. 

Dated:  June  8, 1994. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P — Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  52.777  Control  strategy:  Photochemical 
oxidants  (hydrocarbons). 
***** 

(g)  The  base  year  ozone  precursor 
emission  inventory  requirement  of 
section  182(a)(1)  of  the  Clean  Air  Act,  as 
amended  in  1990,  has  been  satisfied  for 
the  following  areas:  Vanderburgh 
County  in  the  Evansville  Metropolitan 
Area;  Marion  County  in  the  Indianapolis 
Metropolitan  Area;  ard  St.  Joseph  and 


Elkhart  Counties  in  the  South  Bend 
Metropolitan  Area. 

[FR  Doc.  94-14892  Filed  6-17-94;  8:45  am) 
BIU.MQ  CODE  »560-S0-P 


40  CFR  Part  52 

[WY5-1-6450;  FRL-4886-91 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  Wyoming 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  revision 
submitted  by  the  Governor  of  Wyoming 
on  November  1, 1993  for  the  purpose  of 
establishing  a  Small  Business  Stationary 
Source  Tetinical  and  Environmental 
Compliance  Assistance  Program 
(PRCKiRAM).  This  PRCXJRAM  satisfies 
the  Federal  mandate  of  the  Clean  Air 
Act  (Act)  to  ensiue  that  small  businesses 
have  access  to  the  technical  assistance 
and  regulatory  information  necessary  to 
comply  with  the  Act.  Since  this  Program 
does  not  impose  any  new  regulatory 
burdens  on  small  businesses,  and 
because  the  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments,  the 
EPA  is  publishing  this  action  without 
prior  proposal.The  rationale  for  this 
approval  follows. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  August  19, 1994 
unless  notice  is  received  by  July  20, 

1994  that  adverse  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  can  be  mailed  to: 
Douglas  M.  Skie,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  Mail  Code-8ART- 
AP,  999  18fli  Street,  suite  500,  Denver, 
Colorado  80202-2405.  Copies  of  the 
State’s  submittal  and  EPA’s  technical 
support  document  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  Mail  Code  8ART-AP,  EPA 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405,  (303) 
294-7539. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  of  Revision 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (Act),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  &at  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  Act  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)CRAM),  and  submit  tlfis 
PROGRAM  as  a  revision  to  the  federally 
approved  State  Implementation  Plan 
(SIP).  In  addition,  the  Act  directs  the 
Environmental  Protection  Agency  (EPA) 
to  oversee  these  Programs  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  Act.  In  Februtuy  1992,  the 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Wyoming  has  submitted 
a  SIP  revision  to  the  EPA  in  order  to 
satisfy  the  requirements  of  section  507. 
In  order  to  gain  full  approval,  the  state 
submittal  must  provide  for  each  of  the 
following  PROGRAM  elements:  (1)  The 
establislment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  state  Small  Business  Ombudsman  to 
represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Summary  of  Submittal 

The  deadline  for  submittal  of  the 
PROGRAM  to  EPA  was  November  15, 

1992.  The  state  of  Wyoming  did  not 
meet  this  deadline,  and  on  January  15, 

1993,  EPA  made  a  finding  of  failure  to 
submit  the  PROGRAM  pursuant  to 
section  179(a)(1)  of  the  Act  in  a  letter  to 
the  Governor  of  Wyoming.  Within  18 
months  of  the  date  of  the  finding,  the 
state  was  to  make  a  complete  submittal 
of  their  PROGRAM  to  avoid  the 
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imposition  of  sanctions  authorized 
under  section  110{m)  of  the  Act. 

The  Wyoming  Environmental  Quality 
Council  adopted  the  final  version  of  the 
PROGRAM  on  September  17, 1993,  as 
authorized  by  the  Wyoming 
Environmental  Quality  Act,  Article  2, 
Sections  35-11-209  through  35-11-211, 
The  Wyoming  PROGRAM  was 
submitted  to  EPA  by  the  Governor  of 
Wyoming  on  November  1, 1993  as  an 
addition  to  the  Wyoming  SIP.  It  was 
initially  reviewed  for  administrative  and 
technical  completeness.  In  a  letter  dated 
November  22, 1993,  EPA  requested 
additional  information  from  the  State  in 
order  to  make  a  positive  determination 
on  the  submittal.  After  receiving  the 
additional  information  in  a  letter  dated 
November  30, 1993,  EPA  notified  the 
State  in  a  letter  to  the  Governor  dated 
December  13, 1993  that  the  submittal 
was  administratively  and  technically 
complete.  At  that  time,  the  State  of 
Wyoming  had  met  all  of  the 
requirements  of  section  507  and  the  18 
month  sanctions  clock  was  terminated. 
The  submittal  w'as  then  reviewed  for 
approvability  by  EPA  Region  VIII  and 
EPA  Headquarters,  and  received  a 
concurrence  from  all  reviewers. 

II.  Analysis 

A.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP  to  meet  the 
requirements  of  the  first  PROGRAM 
element, 

1.  The  first  requirement  is  to  establish 
adequate  mechanisms  for  developing, 
collecting  and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  Addendum  1,  page  5  of 
its  SIP  revision  to  "track  the  Federal 
Register  notices  for  proposed  and  new 
standards  and  utilize  EPA’s 
informational  systems  ...  to  provide 
notice  of  proposed  standards,  new 
standards,  and  compliance  time  frames 
and  to  assist  and  provide  affected 
sources  with  various  compliance 
methods  and  technologies ....”  The  State 
will  additionally  "continue  to  provide 
the  small  business  community  with 
technical  assistance  such  as  process  and 
control  technologies  and,  if  required 
and  sufficient  resources  exist,  perform 
computer  modeling  analyses.”  The 


'  A  seventh  requirement  of  section  507(.i). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


mechanisms  the  State  has  committed  to 
use  to  accomplish  this  include  "... 
coordinate  with  the  Small  Business 
Administration,  Ombudsman  and  other 
Department  officials  to  disseminate 
compliance  and  technical  information 
in  a  timely  manner  through:  (a)  Various 
trade  and  interest  groups ....  (b)  Public 
service  announcements,  (c)  Seminars 
and  workshops,  (d)  Information 
packets.” 

2.  The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  committing  in 
Addendum  1,  page  5  of  its  SIP  revision 
to  "...  provide  technical  expertise  for  ... 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution,”  The  mechanisms 
the  State  has  committed  to  use  to 
accomplish  this  are  stated  in  1.  above. 

3.  The  third  requirement  is  to  develop 
a  compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  Addendum  1,  page  5  of 
its  SIP  revision  to  "...  assist  small 
businesses  in  meeting  the  requirements 
necessary  to  process  the  operating 
permits  in  an  expeditious  manner  ....” 
The  State  will  accomplish  this  by 
determining  applicable  requirements  as 
stated  in  1.  above.  Additionally,  the 
State  has  committed  to  "...  continue  to 
inform  affected  facilities  through  direct 
mailing  of  any  applicable  proposed  or 
final  regulations  or  standards  issued 
under  the  Operating  Permit  Program  or 
the  Clean  Air  Act  or  adopted  through 
the  Wyoming  Environmental  Quality 
Council.” 

4.  The  fourth  requirement  is  to 
develop  adequate  mechanisms  to  assure 
that  small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
.such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 


committing  in  Addendum  1,  page  5  of 
its  SIP  revision  to  "...  inform  the  small 
business  stationary  sources  of  their 
rights  under  the  Clean  Air  Act.”  The 
mechanisms  the  State  has  committed  to 
use  to  accomplish  this  are  stated  in  1. 
above. 

5.  The  fifth  requirement  is  to  develoj) 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  state,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  Addendum  1,  pages  5 
and  6  of  its  SIP  revision  to  "...  assist 
small  businesses  in  meeting  the 
requirements  necessary  to  process  the 
operating  permits  in  an  expeditious 
manner  and  encourage  lawful 
cooperation  and  compliance  with  the 
Clean  Air  Act ,...”  The  State  "...  will 
maintain  a  list  of  consultants  who  may 
provide  audits  for  small  business 
stationary  sources.”  As  resources  allow, 
the  State  "...  may  conduct  audits  of 
small  business  stationary  sources  to 
determine  compliance  or  non- 
compliance  with  any  rules,  regulatioiis, 
standards,  permits  or  orders  ....” 

6.  The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance:  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
pref;eding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  Addendum  1,  pages  5  and  6  of  its  SIP 
revision  to  "...  consider  any  request 
from  a  small  business  stationary  source 
for  modification  of:  (a)  Any  work 
practice  or  technological  methods  of 
compliance,  (b)  The  schedule  of 
milestones  for  implementing  a  work 
practice  or  method  of  compliance  ...." 
The  procedures  the  State  will  u.se  to 
accomplish  this  include  determining  the 
"...  technological  and  financial 
capability  of  the  small  business 
stationary  source,”  and  not  granting  any 
modification  "...  unless  it  is  in 
compliance  with  the  applicable 
requirements  established  pursuant  to 
Wyoming  Air  Quality  Standards  and 
Regulations,  the  Clean  Air  Act,  and  the 
requirements  of  the  Operating  Permit 
Program.”  Additionally,  the  State  will 
"...  provide  in  a  timely  manner  the 
Ombudsman  with  all  small  business 
operating  permits  and  any  small 
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business  requests  for  operational  change 
and  modification  *’ 

B.  Ombudsman 

The  State  has  met  the  second 
PROGRAM  element,  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process,  by 
committing  in  Addendum  1,  page  2  of 
its  SEP  revision  to  locate  the  position  of 
the  Small  Business  Ombudsman  in  the 
Department  of  Environmental  Quality, 
but  separate  from  the  Division  of  Air 
Quality.  Addendum  1,  page  4  of  the 
State’s  SIP  revision  details  the 
responsibilities  and  authorities  of  the 
Ombudsman,  including  act  for  and 
on  behalf  of  the  small  business 
stationary  sources  in  connection  with 
the  implementation  of  the  operating 
permit  program  and  the  1990  Clean  Air 
Amendments 

C.  Compliance  Advisory  Panel 

The  third  PROGRAM  element  is  the 
creation  of  a  CAP  to  determine  and 
report  oh  the  overall  effectiveness  of  the 
SBAP.  The  CAP  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses:  four 
members  selected  by  the  State 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  Act  also  delineates 
four  responsibilities  of  the  Panel:  (1)  To 
render  advisory  opinions  concerning  the 
effectiveness  of  the  SBAP,  difiiculties 
encountered  and  the  degree  and  severity 
of  enforcement  actions;  (2)  to 
periodically  report  to  the  EPA 
concerning  tire  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  (3)  to 
review  and  assure  that  information  for 
small  businesses  is  easily 
understandable;  and  (4)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP. 

The  State  has  met  tnese  requirements 
by  committing  in  Addendum  1,  pages  2 
and  3  of  its  SIP  revision  to  appoint  the 
members  of  the  CAP  as  stat^  above, 
and  to  designate  to  the  CAP  the  four 
responsibilities  listed  in  the  Act.  Two 
additional  members  will  be  appointed 
by  the  Governor  who  represent  major 
source  operators  in  the  State.  The  State 


^Section  507(eHl)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them.  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


considers  the  two  additional  CAP 
members  to  be  appropriate  because  the 
operating  permit  fees  from  major 
sources  fund  the  PROGRAM. 

D.  Eligibility 

Section  507{c)(lJ  of  the  Act  defines 
the  term  “small  business  stationary 
source”  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source: 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Wyoming  has  established 
a  mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source’s 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  Act.  This  mechanism  is 
contained  in  the  Addendum  1,  page  1  of 
the  State’s  SIP  revision. 

The  State  of  Wyoming  has  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  Act  but  do  not  emit 
more  than  100  tpy  of  all  pollutants.  This 
provision  is  contained  in  Addendum  1, 
page  1  of  the  State’s  SIP  revision. 

The  State  of  Wyoming  has  provided 
for  exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  Statie^ 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act.  This  provision 
is  contained  in  Addendum  1,  page  2  of 
the  State’s  SIP  revision. 

III.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Wyoming.  This  SIP  revision 
implements  each  of  the  PROGRAM 
elements  required  by  section  507  of  the 
Act.  Addendum  1,  page  7  of  the  State’s 
SIP  revision  contains  a  schedule  of 
milestones  which  show  implementation 
of  the  PROGRAM  by  November  15, 
1994.  The  EPA  is  therefore  approving 
this  submittal. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993 


memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  imtil  such  time  as 
it  rules  on  EPA’s  request.  This  request 
continues  in  effect  imder  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a  ' 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

By  this  action,  the  EPA  is  approving 
a  State  program  created  for  the  purpose 
of  assisting  small  businesses  in 
complying  with  existing  statutory  and 
regulatory  requirements.  The  program 
being  approved  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Because  the  EPA’s  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Incorporation  by  reference.  Air 
pollution  control.  Small  business 
assistance  program. 

Dated;  May  11, 1994. 

Kerrigan  Clough, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
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Subpart  ZZ— Wyoming 

2.  Section  52.2620  is  amended  by 
adding  paragraph  {c)(23)  to  read  as 
follows; 

§  52.2620  klentificaiton  of  plan. 
-***<*« 

(c)*  •  * 

(23)  On  November  1, 1993,  the 
Governor  of  Wyoming  submitted  a  plan 
for  the  establishment  and 
implementation  of  a  Small  Business 
Assistance  Program  to  be  incorporated 
into  the  Wyoming  State  Implementation 
Plan  as  required  by  section  507  of  the 
Clean  air  Act. 

(i)  Incorporation  by  reference. 

(A)  November  1, 1993  letter  from  the 
Governor  of  Wyoming  submitting  a 
Small  Business  Assistance  Program  plan 
to  EPA. 

(B)  The  State  of  Wyoming  plan  for  the 
establishment  and  implementation  of  a 
Small  Business  Assistance  Program, 
adopted  September  16,  1993  by  the 
Wyoming  Environmental  Quality 
Council. 

(FR  Doc.  94-14890  Filed  6-17-94:  8:45  am] 
B<LUNO  COO€  6S60-60-F 


40  CFR  Parts  261, 268,  and  302 
lFRL-4999-1] 

Hazardous  Waste  Management 
System;  Correction  of  Listing  of 
P015 — Beryliium  Powder 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Technical  correction 
amendment. 

SUMMARY:  The  Environmental  Protection 
Agency  today  is  correcting  the  listing  for 
“beryllium"  in  the  list  of  commercial 
chemical  products  that  are  hazardous 
wastes  when  discarded  or  intended  to 
be  discarded.  The  listing  description  is 
corrected  to  read  “Beryllium  powder." 
Confonning  changes  also  are  being 
made  to  the  RCRA  list  of  hazardous 
constituents,  the  RCRA  land  dis]x>sal 
restrictions  technology-based  treatment 
standards,  and  to  the  CERCLA  list  of 
hazardous  substances. 

EFFECTIVE  DATE:  The  amendment  is 
effective  June  20, 1994. 

ADDRESSES:  The  Office  of  Solid  Waste 
(OSW)  RCRA  Docket  is  located  at  the 
following  address;  EPA  RCRA  Docket 
Clerk,  room  2616  (5305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

The  docket  is  open  from  9  a.m.  to  4 
p.m.  Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 


materieds  by  calling  202-260-9327.  The 
public  may  copy  100  pages  from  the 
docket  at  no  charge;  additional  copies 
are  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline  at  1-800- 
424-9346.  For  technical  information 
contact  Wanda  L.  Levine,  Office  of  Solid 
Waste  (5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  202-260-7458. 

SUPPLEMENTARY  INFORMATION.*  On  April 
22, 1988,  EPA  published  a  technical 
corrections  notice  to  make  a  number  of 
corrections  to  40  CFR  261.33(e)  and  (f) 
and  to  appendix  VIII  of  40  CFR  part  261 
(53  FR  13383).  In  that  notice,  the  word 
“dust”  was  inadvertently  omitted  from 
the  40  CFR  261.33(e)  listing,  “P015 — 
Beryllium  dust,”  which  was  the  original 
listing  promulgated  on  May  19, 1980. 
There  have  been  a  number  of  inquiries 
since  the  April  22. 1988  correction 
notice  as  to  the  intent  of  this  listing,  and 
EPA  has  responded  in  each  case  by 
explaining  that  the  word  “dust”  was 
mistakenly  omitted,  but  the  intent  of  the 
listing  (j.e.,  to  list  as  hazardous  the 
commercial  chemical  product, 
beryllium  dust,  when  discarded  or 
intended  to  be  discarded)  has  remained. 
In  fact,  the  land  disposal  restrictions 
refer  to  P015  as  “Beryllium  dust.” 

In  addition,  the  sole  manufacturer  of 
the  commercial  chemical  product  has 
indicated  that  “beryllium  powder”  is 
the  actual  term  used  to  describe  their 
product.  The  term  dust  is  not  used  by 
industry  to  describe  the  commercial 
chemical  product. 

For  the  purpose  of  clarification,  EPA 
is  adding  the  word  “powder”  to  the 
P015  listing  description.  Since  this 
change  is  only  a  clarifrcation,  the  scope 
of  the  P015  hazardous  waste  listing  is 
neither  increased,  diminished  or 
otherwise  affected  by  this  technical 
correction  amendment. 

In  order  to  rectify  this  confusion  in 
the  regulated  community,  the  Agency 
today  is  correcting  the  Gode  of  Federal 
Regulations  by  adding  the  word 
“powder”  to  the  P015  listing  for 
beryllium.  Conforming  changes  also  are 
being  made  to  the  RC^  list  of 
hazardous  constituents,  the  RGRA  land 
disposal  restrictions  technology-based 
treatment  standards,  and  to  the  CERCLA 
list  of  hazardous  substances. 

Because  this  action  is  a  technical 
correction,  prior  notice  and  opportunity 
for  comment  is  xinnecessary,  and  good 
cause  exists  for  this  change  to  take  effect 
immediately  (see  5  U.S.C.  553(b)). 
Accordingly,  the  Agency  is  not  seeking 
emy  comments  based  on  today’s  notice. 


List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
wastes.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  piests. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated;  June  8. 1994. 

Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I,  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
6922, 6938. 


§261.33  [Amended] 

2.  In  §  261.33  (e),  the  listing  for  P015 
is  revised  to  read  as  follows: 


Hazard¬ 

ous 

waste 

No. 

Chemical 

abstracts 

No. 

Substance 

P015 . 

7440-41-7 

Beryllium  powder 

Appendix  VIII  [Amended] 

3.  In  appendix  VIII,  the  listing  for 
Beryllium  is  revised  to  read  as  follows; 

Common 

name 

Chemi¬ 
cal  ab¬ 
stracts 
name 

Chemical 

waste 

No. 

Beryllium  Same  ....  7440-41-7  P015 

pow¬ 
der. 
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PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6921, 
6924. 

§  268.42  [Amended] 

2.  In  §  268.42  revise  the  “Wastes 
descriptions  and/or  treatment 
subcategory”  entry  for  Waste  Code  P015 
to  read  “Beryllium  powder.” 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602,  9603,  and  9604; 
33  U.S.C.  1321  and  1361. 

§  302.4  [Amended] 

2.  In  §  302.4,  in  the  table  in  paragraph 
(b),  the  listing  for  “Beryllium”  is 
removed  and  under  the  column  heading 
“Hazardous  substances”,  “Beryllium 
dust”  is  revised  to  read  “Beryllium 
powder”. 

Appendix  A  [Amended] 

3.  In  appendix  A  the  listing  for 
7440417  is  revised  to  read  “Beryllium 
powder”. 

IFR  Doc.  94-14535  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  6S60-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  93-114,  FCC  94-120] 

Radio  Broadcast  Services;  Low  Power 
Television  Service;  Application 
Acceptance  Standard;  Four-Letter  Cali 
Signs 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amended  its 
rules  governing  the  low  power 
television  (LPTV)  service  in  three 
respects.  First,  the  Commission  relaxed 
its  strict  acceptance  standard  for  new 
and  major  change  applications.  Second, 
the  Commission  expanded  the  waiver 
policy  regarding  terrain  shielding. 

Third,  the  Commission  will  now  permit 
LPTV  operators  to  request  four-letter 
call  signs  with  the  suffix  “LP”  rather 
than  the  current  five-character  call  signs 
consisting  of  letters  and  numbers.  The 


Commission  declined  to  adopt  a 
proposal  to  narrow  the  definition  of 
what  constitutes  a  major  LPTV  station 
modification,  stating  Uiat  this  issue 
requires  further  consideration  and  will 
be  resolved  at  a  later  date.  A  summary 
of  the  Notice  of  Proposed  Rulemaking 
initiating  this  proceeding  may  be  foimd 
at  58  FR  25,794  (April  28, 1993). 
EFFECTIVE  DATES:  The  revisions  to 
§§  73.3564  and  73.3591  relieve  existing 
restrictions  and  as  such,  they  are 
exempt  from  the  effective  date 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d)(1),  and 
will  become  effective  Jime  20, 1994.  The 
revisions  to  §  73.3522  will  become 
effective  August  19, 1994.  The  revisions 
to  §§  73.3550,  74.780,  74.783  and  to  the 
Commission’s  terrain  shielding  policy 
in  the  LPTV  service  will  become 
effective  August  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Larson,  Mass  Media  Bureau, 
Video  Services  Division,  Low  Power 
Television  Branch,  (202)  632-3894. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  the 
Commission’s  First  Report  and  Order, 
MM  Docket  No.  93-114,  adopted  May 
19, 1994,  and  released  Jime  2, 1994.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  First  Report  and  Order 
Introduction 

1.  On  April  22, 1993,  the  Commission 
released  its  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-114,  8 
FCC  Red  2770  (1993).  In  the  Notice,  the 
Commission  proposed  to  amend  the 
rules  and  policies  governing  the  low 
power  television  (LPTV)  service,  which 
includes  LPTV  stations  and  television 
translator  stations.  Specifically,  we 
proposed  to  modify  our  current 
standard  for  acceptance  of  applications 
and  to  expand  our  waiver  policy 
regarding  terrain  shielding.  We  also 
proposed  to  permit  LPTV  operators  to 
use  four-letter  call  signs  rather  than  the 
current  five-character  call  signs 
consisting  of  letters  and  numbers.  These 
proposals  raised  little  disagreement 
among  commenters  and  are  adopted  in 
this  First  Report  and  Order.  In  addition. 


the  Notice  proposed  to  narrow  the 
definition  of  what  constitutes  a  major 
LPTV  station  modification.  That  issue 
generated  significantly  more  diverse 
comment  and  requires  further 
consideration.  It  will  be  resolved  at  a 
later  date  so  as  not  to  delay 
implementation  of  the  changes  we  adopt 
herein. 

Application  Acceptance  Standards 

2.  In  the  Notice,  the  Commission 
noted  that  the  volume  of  LPTV 
applications  has  decreased  and  the 
quality  of  those  submissions  has 
improved  as  a  result  of  the  strict 
standard  requiring  that  an  LPTV 
applicant  be  “complete  and  sufficient” 
(i.e.,  “letter  perfect”)  at  the  close  of  an 
LPTV  filing  window.^  We  pointed  out 
that  currently,  applications  that  are  not 
letter  perfect  are  returned,  forcing 
applicants  to  wait  until  the  Commission 
opens  a  subsequent  filing  window  to 
correct  their  submissions.  See  47  CFR 
73.3564(a)(2).  The  Notice  concluded 
that  the  strict  standard  has  achieved  its 
purpose  of  encouraging  applicants  to 
submit  complete  and  carefully  prepared 
applications,  so  as  to  alleviate  the  LPTV 
application  backlog  with  which  the 
Commission  was  faced.  We  therefore 
proposed  that  applications  be  judged  on 
a  “substantially  complete”  basis  similar 
to  that  used  in  processing  full-power 
television  applications,  whereby 
applications  eU'e  considered  acceptance 
if  they  are  not  patently  defective.  As  an 
alternative  to  the  substantially  complete 
standard,  the  Notice  suggested  a  mid¬ 
level  acceptance  standard  requiring  the 
application  to  be  more  than 
substcuitially  complete  but  less  than 
letter  perfect. 

3.  The  commenters  in  this  proceeding, 
who  include  LPTV  licensees,  consulting 
engineers,  other  broadcasters,  law  firms 
and  educational  institutions, 
overwhelmingly  support  adoption  of  a 
relaxed  standard  for  acceptance  of 
applications.  They  agree  with  the  Notice 
that  the  letter  perfect  standard  is  no 
longer  necessary  due  to  the  decreased 
volume  of  LPTV  applications.  They  also 
assert  that  the  letter  perfect  requirement 
unfairly  forces  LP’TV  applicants  filing 
defective  applications  to  wait  to  refile  in 
the  next  filing  window,  which 
sometimes  does  not  open  for  a  year. 
Further,  commenters  assert  that  a 
relaxed  standard  is  more  appropriate  m 


>  Applications  for  LPTV  construction  permits  and 
major  changes  to  existing  LPTV  facilities  are 
accepted  during  finite  filing  windows  by  the 
Commission. 
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light  of  the  limited  resources  of  most 
LPTV  applicants. 

4.  VVe  will  revise  our  LPTV 
application  acceptance  standards  and 
adopt  a  “substantially  complete”  test. 

We  agree  with  the  overwhelming 
majority  of  commenters  that  the  strict 
acceptance  standard  is  no  longer 
necessary  in  light  of  the  reduced 
number  of  LPTV  applications  being 
Tiled  with  the  Commission  and  in  light 
of  the  improved  quality  of  those 
applications.  We  are  persuaded  by  the 
comments  and  by  our  processing 
experience  to  favor  the  substantially 
complete  standard  over  a  mid-level 
standard.  We  do  not  believe  that  the 
substantially  complete  standard  will 
lead  to  a  lessening  of  the  overall  quality 
of  LPTV  application  submissions,  nor 
significantly  delay  the  authorization  of 
LPTV  service.  Conversely,  this  standard 
will  enable  the  authorization  of  more 
stations  for  each  filing  window.  We 
believe  that  this  modification  of  our 
application  acceptance  standards  will 
greatly  benefit  LPTV  applicants,  many 
of  whom  have  limited  resources.  We 
note  that  while  we  will  give  applicants 
an  opportunity  to  cure  defects  in 
othcrw’ise  substantially  complete 
applications,  the  corrected  application 
must  adhere  to  the  Commission’s  rules 
and  policies.  For  instance,  if  an 
amendment  to  an  applic:ation  eliminates 
predicted  interference  to  one  station  but 
at  the  same  time  introduces  interference 
to  another  station,  the  amended 
application  will  not  be  accepted  and 
will  be  returned.  Similarly,  an 
application  that  is  not  substantially 
complete,  that  is  not  submitted  with  the 
proper  fee,  or  that  is  not  timely  filed 
cannot  be  cured  via  subsequent 
amendment. 

5.  The  Commission  has  developed  a 
body  of  case  law  over  the  years 
governing  broadcast  applications  that 
w'ere  subject  to  tlie  substantially 
complete  standard.^  From  these 
decisions,  certain  criteria  were 
established,  even  though  each  case 
turned  on  the  particular  facts  involved. 
In  the  cases  where  applications  failed 
the  test,  it  was  found  that  many  sections 
of  the  applications  were  deficient  to  a 
significant  degree  or  were  omitted 
entirely,  so  as  to  lack  sufficient 
information  regarding  the  adequacy  of 
the  proposals  vis-a-vis  the  public 


*  See  generally.  Miami  STV,  lac..  42  RR  2d  1056 
(Broadcagt  Bureau  197B);  KALE.  Inc..  56  FXX  2d 
1033  (1975);  Trustees  of  Dartmouth  Ckiilege,  29  RR 
2d  59  (1973);  Central  Florida  Enterprises.  Lac..  22 
FCC  2d  260  (1970).  Prior  to  the  adoption  of  the 
stricter  LPTV  and  FM  standards,  all  broadcast 
applications  were  processed  under  the  substantially 
complete  .standard. 


interest.’  Amendments  were  allowed  to 
correct  errors,  unless  the  application, 
judged  as  a  whole,  was  “so  piatently 
violative  of  the  rules  as  to  make  its 
processing  a  fiitile  gesture.” 

6.  Following  these  precedents,  the 
staff  will  consider  applications  as  not 
substantially  complete,  and  therefore 
subject  to  dismissal  as  patently 
defective,  if  they  omit  all  of  or  large 
portions  of  several  sections  of  the 
application.  This  test  reflects  the  criteria 
applied  by  the  Ciommission  in  prior 
cases  decided  under  this  standard, 
while  recognizing  the  differences  in  the 
current  LPTV  application  form  (FCC 
Form  346).  Additionally,  in  accordance 
with  longstanding  Commission  policy, 
an  application  found  to  have  been  filed 
without  reasonable  assurance  of  site 
availability  will  not  be  considered 


See  National  Business  Network,  82  FCC  2d  220 
(1978).  For  instance,  in  Henry  M.  Lesher,  67  FCC 
2d  278  (1977),  an  FM  application  lacked  substantial 
portions  of  the  legal  and  financial  sections  and 
almost  all  of  the  community  ascertainment 
information.  Characterizing  the  omissions  as 
"glaring”  and  “numerous,”  the  Commission  stated 
that  they  impaired  its  ability  to  evaluate  the 
applicant's  qualifications  under  the  public  interest 
standard,  and  that  conclusion  was  compelled  by  the 
cumulative  impact  of  each  uncompleted  section.  In 
Voice  of  Information,  27  FCC  2d  723  (1971),  an  FM 
application  was  judged  on  the  basis  of  "degree  of 
completeness”  and  rejected  because  It  omitted  the 
entire  engineering  and  EEO  sections  and  significant 
portions  of  the  legal,  financial  and  ascertainment 
sections.  The  Commission  concluded  that  it  lacked 
“sufficient  information  to  reach  many  of  the 
necessary  determinations  regarding  the  adequacy  of 
the  proposal  *  *  *”  Id.  at  725.  In  George  E.  Oleson. 
5  FCC  2d  58  (1966).  recon.  denied.  6  FCC  2d  5021 
(1967).  an  AM  application  was  “incomplete  in 
many  respects"  b^use  it  lacked  significant 
portions  of  the  financial,  ascertainment,  program 
service  and  engineering  sections.  In  Rancocas 
Valley  Broadcasting  Co.,  Inc.,  95  FCC  2d  429  (1983). 
an  AM  application  lacked  a  proper  signature,  six  of 
ten  answers  concerning  parties  to  the  proposal,  and 
a  financial  certification.  The  Conunission 
characterized  the  missing  data  as  essential  to  a 
threshold  showing,  given  their  quantity  and 
significance. 

*K6rL  Communications,  Inc.,  70  FCC  2d  1987. 
1989  (1979)  (TV  application  found  acceptable 
despite  financial  and  minor  EEO  omissions);  see 
also  National  Business  Network,  supra,  note  3  (TV 
application  acr«»ptable  despite  defects  in  some 
financial  infoiniution,  ascertainment  and 
description  of  STV  proposal);  Racine  Telecasting 
Co..  51  RR  2d  1205  (1985)  (TV  application 
acceptable  despite  seven  omissions  in  the 
engineering  section);  Communications 
Gaithersburg,  Inc.,  60  FIX  2d  537  (1976)  (signature 
defect  can  be  rectified);  Anax  Broadcasting,  Inc..  87 
FCC  2d  483  (1981)  (TV  application  acceptable 
despite  incomplete  source  of  funds  and 
contemplation  of  additional  unknown  limited 
partners);  Galaxy  Broadcasting.  Inc.,  46  RR  2d  1654 
(Broadcast  Bureau  1980)  (TV  application  acceptable 
despite  omissions  in  STV  proposal  and 
ascertainment  surveys);  Focus  Broadcasting  of  the 
Monterey  Peninsula,  Inc.,  49  RR  2d  1451  (Broadcast 
Bureau  1981)  (TV  application  acceptable  despite 
failure  to  document  availability  of  fund.s);  IDA 
CommunicatioTts,  /nc.,  49  Wl  2d  1290  (Broadcast 
Bureau  1981)  (TV  application  acceptable  despite 
omission  of  loan  and  equipment  credit 
documentation). 


substantially  complete  and  will  be 
dismissed  as  patently  defective.®  It  has 
been  the  experience  of  the  staff  that  very 
few  LPTV  applications  are  submitted  to 
the  Commission  in  a  condition  not 
meeting  this  substantial  completeness 
test.  The  simplified  format  of  the  LPTV' 
applicant  form,  which  generally 
specifies  the  exact  information  to  be 
submitted  in  boxes  rather  than  in 
narrative  exhibits,  serves  to  guide 
applicants  in  successfully  completing 
the  form. 

7.  Accordingly,  in  keeping  with  the 
proposals  advanced  in  the  Notice, 
applicants  filing  substantially  complete 
applications  containing  defects  or 
omissions  will  be  given  an  opportunity 
to  cure  the  defects.  If  the  defect  prevents 
the  staff  from  further  processing  the 
application,  a  deficiency  letter  will  be 
issued  and  the  applicant  will  have  30 
days  from  the  date  of  that  letter  to 
correct  the  defect.  If  the  defect  does  not 
prevent  processing,  the  staff  will  not 
send  a  deficiency  letter  until  it 
completes  pre-acceptance  studies  on  the 
application  or  until  a  subsequent  defect 
prevents  further  processing,  at  which 
time  the  applicant  will  be  given  30  days 
to  amend.  Applicants  will  be  given  one 
opportunity  to  amend  for  each 
deficiency  letter  received.  Applications 
revised  to  correct  all  defects  identified 
by  the  staff  and  that  do  not  introduce 
any  new  defects  will  then  be  li.sted  as 
“Accepted  for  Filing”  in  a  public  notice, 
either  in  the  form  of  a  lottery 
announcement  notice  for  mutually- 
exclusive  applications  or  a  “proposed 
grant  list”  for  non-mutually-exclusive 
applications.  Any  amendment 
submitted  to  correct  a  defective 
application  must  be  a  minor  amendment 
and  must  otherwise  be  acceptable  in  all 
respects.  See  47  CFR  §  73.3572(a).  The 
same  policies  and  procedures  that  apply 
before  the  application  is  accepted  for 
filing  will  govern  correction  of 
deficiencies  identified  in  the  post¬ 
acceptance  stage.  In  order  to  prevent 
undue  processing  delays,  we  will 
strictly  enforce  the  30-day  period.® 

Terrain  Shielding 

8.  The  Commission’s  present  terrain 
shielding  policy  in  the  LPTV  service 
provides  that  the  Commission  will 
waive  its  application  acceptance 
standards  for  predicted  interference 


*  See  62  Broadcasting,  Inc.,  4  F(X  Red  1 768 
(1989):  see  also  South  Florida  Broadcasting  Co.. 
Inc.,  99  FCC  2d  840.  842  (Rev.  Bd.  1984)  ("It  is 
elemental  that  a  prospective  construction  permittee 
must  have,  if  little  else,  an  antenna  site,  a  technical 
keystone  of  the  broadcasting  operation.") 

Extensions  of  time  may  be  granted  if  the 
applicant  is  able  to  shew  good  cause  why  it  cannot 
file  its  amendment  within  the  30-day  period. 
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when  it  is  demonstrated  that,  due  to  the 
existence  of  intervening  terrain,  an 
applicant’s  proposed  operation  will  not 
cause  interference  to  another  facility.^ 
Consideration  of  waivers  based  on 
terrain  shielding  is  currently  limited  to 
LPTV  applications  that  are  not 
mutually-exclusive  with  other 
applications  submitted  during  a 
particular  filing  window.  We  proposed 
in  the  Notice  to  broaden  the 
circumstances  in  which  terrain 
shielding  waivers  can  be  used  in  the 
authorization  of  LPTV  service.  Because 
the  volume  of  applications  is  now 
manageable,  we  stated  that  it  was 
administratively  feasible  to  expand  the 
terrain  waiver  policy  to  include 
mutually-exclusive  applications.  In  this 
regard,  we  proposed  to  consider  an 
applicant’s  terrain  shielding  showing 
with  respect  to  a  protected  broadcast 
facility,  even  if  that  application  is 
mutually-exclusive  with  another  timely 
filed  LPTV  application(s),  allowing  the 
application  to  be  accepted  for  filing. 

9.  Further,  the  Notice  proposed  to 
permit  applicants  to  consider  terrain 
shielding  as  a  basis  for  resolving 
situations  of  mutual  exclusivity. 

Without  consideration  of  terrain, 
proposed  facilities  in  mutually- 
exclusive  applications,  by  definition, 
are  predicted  to  interfere  with  each 
other  to  the  extent  that  not  all  of  them 
can  be  granted.  Under  our  proposal, 
applicants  for  nearby  LPTV  facilities 
using  the  same  channel  but  separated  by 
terrain  obstructions  could  all  be  granted, 
without  involvement  in  the 
Commission’s  random  selection  (i.e., 
lottery)  process.  Finally,  the  Notice 
proposed  to  take  terrain  shielding  into 
account  when  applicants  raise  it  for  the 
first  time  in  amendments  responding  to 
deficiency  letters. 

10.  No  commenter  opposes  our 
proposals  to  expand  our  waiver  policy 
regarding  terrain  shielding  to  mutually- 
exclusive  applicants  and  to  permit 
applicants  to  consider  terrain  shielding 
as  a  basis  for  resolving  situations  of 
mutual  exclusivity.  Commenters 
support  these  proposals  as  a  practical 
approach  to  acceptance  of  applications 
that  more  realistically  reflects  a  station’s 
actual  potential  to  interfere  with  another 
station.  Some  commenters  also  propose 
changes  to  our  existing  terrain  shielding 
proc.edures." 

’’  Commission  Policy  Regarding  Terrain  Shielding, 
3  FCC  Red  2604  (1983),  53  FR  15557  (May  2. 1988), 
n  eon,  granted  in  part,  3  FCC  Red  7105  [Terrain 
Shielding  Policy  Statement].  See  47  CFR  74.705, 
74.707  and  74.709  for  LPTV  application  acceptance 
standards  for  interference  protection. 

“In  Commission  Policy  Regarding  Terrain 
Shielding,  3  FCC  Red  7105  (1988),  we  concluded 
that  case-by-case  evaluation  of  terrain  shielding 


11.  We  will  adopt  the  proposals 
advanced  in  the  Notice  regarding  terrain 
shielding  waivers.  We  believe  that  if 
intervening  terrain  prevents  an  LPTV 
applicant  from  interfering  with  other 
LPTV  or  full-power  TV  stations  or  other 
LPTV  facilities  proposed  in  pending 
applications,  the  applicant  should  be 
permitted  to  take  that  situation  into 
account,  regardless  of  w'hether  the 
application  is  mutually-exclusive  with 
another  LPTV  application.  The 
proposals  we  adopt  in  this  proceeding 
do  not  affect  the  nature  of  applicants’ 
terrain  shielding  waiver  submissions, 
nor  the  manner  in  which  the  staff 
evaluates  such  submissions,  as  provided 
in  the  Commission’s  LPTV  Terrain 
Shielding  Policy  Statement.  LPTV 
applicants  seeking  terrain  shielding 
waivers  should  continue  to  follow  the 
existing  criteria  for  demonstrating 
noninterference  based  on  terrain 
considerations,  i.e.,  submitting  either 
detailed  profiles  of  the  terrain  in 
pertinent  directions  toward  the 
protected  signal  contours  of  potentially 
affected  stations  or  letters  of  assent  from 
the  licensees  of  such  stations,  agreeing 
that  terrain  shielding  would  prevent 
interference  but  without  surrendering 
the  right  to  be  protected  against  any 
actual  interference.  Also,  mutually- 
exclusive  applicants  may  now  use  either 
of  these  methods  to  demonstrate  that 
their  respective  station  proposals  could 
co-exist  without  an  interference 
conflict.®  Further,  while  we  strongly 
urge  applicants  to  fully  address 
applicable  terrain  shielding  conditions 
at  the  initial  application  stage,  we  will 
accept  a  satisfactory  terrain  shielding 
showing  for  the  first  time  in  response  to 
a  deficiency  letter.  We  believe  that  this 
will  facilitate  the  initiation  of  new  or 
modified  LPTV  station  operations  by 
treating  the  omission  of  terrain 
shielding  data  like  any  other  error  in  an 
otherwise  substantially  complete 
application  and  giving  the  applicant  an 

"affords  the  administrative  flexibility  to  select  from 
among  available  prediction  models  one  that  applies 
to  the  topographic  features  in  each  case.”  The 
existing  flexible  guidelines  have  worked  well  in 
practice  and  we  see  no  need  to  revise  them. 
Ktoreover,  we  believe  that  modifications  to  our 
current  policy  would  be  at  odds  with  our  aim  in 
this  proceeding,  which  is  to  streamline  the  LPTV 
application  process.  We  decline,  therefore,  to 
pursue  further  in  this  proceeding  these  suggested 
modifications  to  our  current  LPTV  terrain  shielding 
policy. 

■'We  reiterate  that  where  two  mutually-exclusive 
applicants  choose  to  resolve  the  exclusivity  by 
agreeing  that  interference  betw'een  their  two 
facilities  would  not  be  likely  due  to  the  existence 
of  intervening  terrain,  the  parties  will  be 
responsible  for  eliminating  any  interference  that 
might  occur,  and  the  parties  are  expected  to 
cooperate  fully  to  that  end.  See  Notice  at  2772. 


opportunity  to  make  appropriate 
corrections. 

12.  In  adopting  the  LPTV  terrain 
shielding  proposals  in  the  Notice,  we 
are  simply  removing  administrative 
barriers  that  were  necessary  when  the 
LPTV  Terrain  Shielding  Policy 
Statement  was  first  established.  Had  the 
current  LPTV  application  processing 
climate  existed  at  that  time,  we  would 
not  have  found  it  necessary  to  limit 
consideration  of  terrain  shielding  among 
LPTV  applicants.  In  the  more  than  five 
years  since  its  adoption,  our  terrain 
policy  has  enabled  the  grant  of  more 
than  200  LPTV  and  TV  translator 
stations  that  otherwise  would  not  have 
been  possible.  The  policy  also  has  been 
successful  in  terms  of  interference 
protection.  LPTV  stations  are  not 
permitted  to  interfere  with  the  regularly 
viewed  signals  and  programs  of  full- 
power  TV  stations.  We  know  of  no 
instance  in  which  the  grant  of  a  terrain 
shielding  waiver  in  the  LPTV  service 
has  resulted  in  interference  to  the 
reception  of  another  broadcast  facility. 
Thus,  our  broadening  of  eligible  LPTV 
applicants  for  terrain  shielding  waivers 
should  not  increase  the  likelihood  that 
LPTV  stations  will  cause  interference  to 
the  reception  of  full-power  TV  stations. 

Call  Signs 

13.  In  the  Notice,  we  proposed  to 
amend  our  rules  to  permit  LPTV 
stations  to  request  four-letter  call  signs 
rather  than  the  five-character  alpha¬ 
numeric  call  signs  that  are  currently 
assigned.  We  stated  our  belief  that  such 
a  modification  may  be  competitively 
beneficial  to  tlie  LPTV  industry  and  may 
reduce  confusion  to  viewers,  who  are 
accustomed  to  four-letter  call  signs.  We 
proposed  to  append  a  distinctive  suffix 
such  as  “LP”  to  any  LPTV  four-letter 
call  sign  to  avoid  confusion  with  full- 
power  television  stations. 

14.  The  Notice  presented  two  options 
for  assigning  four-letter  call  signs. 

Under  the  first  option,  four-letter  call 
signs  would  be  permitted  only  for  LPTV 
stations  that  meet  certain  threshold 
requirements,  including  a  minimum 
number  of  hours  of  operation  and  a 
given  amount  of  locally  originated 
programming,  as  well  as  other 
requirements  currently  imposed  on  full- 
power  stations  such  as  the  multiple 
ownership,  children’s  programming, 
main  studio  and  public  file 
requirements.  Alternatively,  the  second 
option  would  permit  all  LPTV  stations 
to  request  four-letter  call  signs  upon 
applying  for  a  license.  We  stated  our 
inclination  to  favor  the  second  option. 

15.  No  commenter  opposes  permitting 
LPTV  stations  to  use  four-letter  call 
signs,  and  all  parties  specifying  a 
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preference  prefer  the  second  option. 
Commenters  contend  that  four-letter  call 
signs  will  facilitate  marketing  and  will 
be  easier  to  include  in  ratings  books  and 
ratings  surveys.  They  also  argue  that 
four-letter  call  signs  will  alleviate  public 
confusion  regarding  the  nature  of  IPTV 
stations;  they  submit  that  the  current 
call  signs  can  lead  the  public  to  mistake 
LPTV  stations  for  amateur  radio 
operations. 

16.  Most  commenters,  primarily  LPTV 
operators,  oppose  the  adoption  of  an 
“LP”  sufRx  as  unnecessarily  segregating 
LPTV  stations  from  full-power 
television  stations.  They  analogize  that 
licensees  in  different  broadcast  services 
use  four-letter  call  signs  without  any 
suffix  requirement.  For  example,  they 
note,  a  Class  A  FM  station  is  not 
designated  any  differently  from  a  Class 
C  FM  station,  nor  do  AM  daytimers 
have  to  distinguish  themselves  from 
full-time  AM  stations.  Some  of  these 
commenters  suggest  that  if  the 
Commission  does  require  a  suffix,  the 
suffix  should  be  “CT”  (for  “community 
television”),  “TX”  (as  used  in  the  FCC 
TV  engineering  database),  or  “TV,” 

17.  Another  area  in  which  some 
commenters  differ  with  the  Notice  deals 
with  when  an  LPTV  station  should  be 
eligible  to  request  a  four-letter  call  sign. 
The  Notice  proposed  to  award  four- 
letter  call  signs  at  the  time  the  LPTV 
license  is  applied  for  rather  than  at  the 
construction  permit  stage.  Several 
commenters  contend  that  early 
assignment  of  a  four-letter  call  sign  will 
allow  the  LPTV  station  to  more 
effectively  market  itself  to  the  public. 

18.  All  initial  construction  permits  for 
LPTV  stations  will  continue  to  be  issued 
with  a  five-character  alpha-numeric  call 
sign.  However,  w'e  will  permit  any 
LPTV  station  that  so  chooses  to  request 
a  four-letter  call  sign,  without  threshold 
operating  requirements,  after  receiving 
its  construction  permit.^®  We  stated  our 
belief  in  the  Notice  that  only  licensed 
LPTV  stations  should  be  able  to  apply 
for  four-letter  call  signs  because  many 
LPTV  construction  permits  never 
become  operational.  We  recognize 
commenters’  concerns,  however,  that 
LPTV'  operators  need  to  have  four-letter 
c:all  signs  as  early  as  possible  to 
effectively  market  their  stations  to  the 
public.  One  commenter  suggests  that  an 
LPTV  station  be  permitted  to  apply  for 

a  four-letter  call  sign  at  any  time  after 
issuance  of  the  initial  construction 
permit  if  the  request  is  accompanied  by 
a  certification  that  a  firm  equipment 


’"All  initial  LPTV  construction  permits  will  tx- 
issued  with  a  five-character  LPTV  call  sign.  TV 
translator  stations  appear  to  have  no  need  for  four- 
letter  call  signs  and  therefore  will  not  lx;  eligible  to 
request  them. 


order  has  been  placed  or  that  physical 
construction  is  underway  at  the 
transmitter  site.  We  believe  that  this 
limited  restriction  is  not  unreasonable 
in  that  it  will  not  unduly  burden  LPTV 
permittees  and  will  promote  efficient 
use  of  Commission  resources. 
Accordingly,  a  permittee  requesting  a 
four-letter  call  sign  must  include  with 
that  request  a  certification  that  it  has 
placed  a  firm  equipment  order,  which 
includes  a  down  payment  for  such 
major  components  as  a  transmitter  or  a 
transmitting  antenna,  that  physical 
construction  is  underway  at  the 
transmitter  site  or  that  the  station  has 
been  constructed.  In  addition, 
permittees,  as  well  as  LPTV  licensees 
requesting  a  four-letter  call  sign,  must 
also  submit  the  drug  certification 
statement  required  by  Section  1.2002  of 
the  Commission’s  Rules.  By  a  later 
public  notice,  a  schedule  will  be 
established  by  which  licensees  and 
permittees  will  be  able  to  apply  for  four- 
letter  call  signs.  Those  stations  in 
operation  for  the  longest  period  of  time 
will  have  the  opportunity  to  apply 
first.’* 

19.  All  LPTV  four-letter  call  signs  will 
include  a  suffix  of  “-LP,”  (e.g., 
“WXYZ-LP”).  We  do  not  agree  that  the 
suffix  will  unduly  prejudice  LPTV 
stations,  and  we  believe  that  such  a 
suffix  is  necessary  to  distinguish  LPTV 
stations  from  full-power  television 
stations  so  as  to  guard  against  public 
confusion.  The  commenters’ 
comparison  of  the  relationship  between 
LPTV  and  full-power  stations  to  that  of 
different  types  of  stations  in  other 
broadcast  services  is  inapposite. 
Different  classes  of  FM  stations  are  all 
regulated  as  part  of  the  FM  service,  and 
different  classes  of  AM  stations  are  all 
regulated  under  the  AM  service.  LPTV 
stations,  however,  are  regulated  as  a 
distinct  broadcast  service  from  full- 
power  television  stations.  As  such,  they 
are  not  constrained  to  follow  rules 
applicable  to  full-power  stations  such  as 
multiple  ownership  restrictions, 
children’s  programming  rules,  the  prime 
time  access  rule,  local  public  file 


"There are  now  1,400  licen.'^ed  LPIV  stations 
and  an  additional  1,300  outstanding  LPTV 
construction  permits,  which  represent  a  |X)lcntially 
large  number  of  requests  for  modified  call  signs. 
Accordingly,  we  believe  that  a  phased 
implementation  of  the  new  LPTV  call  sign  policy 
is  necessary  to  ensure  e.xpeditious  handling  of  call 
sign  requests  and  the  avoidance  of  delays.  A  fair 
and  flexible  means  of  accomplishing  this  is  first  to 
accept  requests  from  operators  of  licensed  stations 
on  the  basis  of  years  of  operation.  Once  all  station 
licensees  have  been  afforded  an  opportunity  to 
request  a  four-letter  call  sign,  the  opportunity  will 
be  extended  to  LPTV  permittees.  The  certification 
requirement  will  effectively  enable  the  Commission 
to  award  four-letter  call  signs  to  those  permittees 
mast  likely  to  construct  and  operate  their  stations. 


requirements  and  main  studio 
requirements. 

Moreover,  tliey  operate  on  a 
secondary,  non-interference  basis.  We 
believe  that  the  distinctive  suffix  “-LP" 
is  more  appropriate  than  “TV,”  “CT”  or 
other  suggestions  because  it  best  reflects 
the  longstanding  denomination  of  the 
service  and  would  not  introduce  new 
and  possibly  confusing  terminology. 

20.  As  we  proposed  in  the  Notice. 
requests  for  four-letter  call  signs  will  be 
handled  under  the  practices  detailed  in 
§  73.3550  of  the  Commission’s  Rules. 

An  LPTV  operator  may  not  request  a 
call  sign  used  by  another  broadcast 
station  unless  the  stations  are 
commonly  owned,  or  unless  the  LPTV 
operator  has  the  other  station’s  written 
consent.  ALso  in  keeping  with  the 
Notice,  where  a  call  sign  is  requested  by 
more  than  one  party,  the  first  operator 
to  file  its  request  with  the  Commission 
will  prevail.  In  the  case  of  identical 
requests  filed  on  the  same  day,  the  call 
letters  will  be  assigned  to  the  station 
with  the  longest  continuous  record  of 
broadcasting  operation  under 
substantially  unchanged  ownership  and 
control.  We  also  adopt  the  proposal 
from  commenters  that  a  full-power 
television  station  will  prevail  in  the 
situation  where  a  full-power  station  and 
an  LPTV  station  apply  for  the  same  call 
sign  on  the  same  day.  Similarly,  an  AM 
or  FM  radio  stations  will  prevail  over  an 
LPTV  station  applying  for  the  same  call 
sign  on  the  same  day. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

21.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
has  prepared  a  Final  Regulatory 
Flexibility  Analysis  for  this  item  as 
follows. 

I.  Need  for  and  Purpose  of  this  Action 

22.  This  action  is  taken  to  relax  the 
Commission’s  standards  regarding 
acceptance  of  applications  for  stations 
in  the  low  power  television  (LPTV) 
service,  and  to  permit  LPTV  stations  to 
request  four-letter  call  signs. 

II.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis — 
None. 

III.  Significant  Alternatives  Considered 
and  Rejected 

23.  The  Commission  considered  a 
lesser  relaxation  of  the  application 
acceptance  standards.  The  Commissiotj 
also  considered  not  allowing  LPTV' 


'^Reqiie.sts  for  modified  call  sign  assignments  can 
be  made  by  letter  to  the  Commission  in  accord  with 
^73.3S50 
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operators  to  apply  for  four-letter  call 
signs  until  after  they  are  licensed. 

24.  The  Secretary  shall  send  a  copy  of 
this  Beport  and  Older,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  94  Stat.  1164,  4  U.S.C.  601  et 
seq.  (1981)). 

Ordering  Clause 

23.  It  is  therefore  ordered  that 
pursuant  to  the  authority  contained  in 
Sections  4(i)  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r),  the 
Commission’s  policy  changes  set  forth 
herein  are  adopted,  and  §§  73.3522, 
73.3550,  73.3564,  73.3591,  74.780  and 
74.783  of  the  Commission’s  Rules,  47 
CFR  73.3522,  73.3550,  73.3564,  73.3591, 
74.780  and  74.783,  are  amended  as  set 
forth  below.  The  revisions  to  §§  73.3564 
and  73.3591  relieve  existing  restrictions. 
As  such,  they  are  exempt  from  the 
effective  date  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d)(1),  and  will  become  effective 
upon  publication  in  the  Federal 
Register.  The  revisions  to  §  73.3522  will 
become  effective  60  days  after 
publication  in  the  Federal  Register.  The 
revisions  to  §§  73.3550,  74.780,  74.783 
and  to  the  Commission’s  terrain 
shielding  policy  in  the  LPTV  service 
will  become  effective  60  days  after  they 
are  published  in  the  Federal  Register 
and  subject  to  approval  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 
47  CFR  Part  73 

Television  broadcasting. 

47  CFR  Part  74 

Television  broadcasting. 

Federal  Communications  (>)mmission. 
William  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Parts  73  and  74  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334. 

2.  Section  73.3522  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 


§  73.3522  Amendment  of  applications. 

(a) *  *  * 

(3)  Subject  to  the  provisions  of 
§§73.3525,  73.3572  and  73.3580,  any 
application  for  a  low  power  TV,  TV 
translator  or  TV  booster  station  may  be 
amended  as  a  matter  of  right  during  the 
application  window  filing  period 
pursuant  to  §  73.3564(d).  If  it  is 
determined  that  a  low  power  TV,  TV 
translator  or  TV  booster  application  is 
substantially  complete  but  contains 
some  defect(s)  or  omission(s),  a 
deficiency  letter  will  be  issued  affording 
the  applicant  30  days  to  correct  the 
defect. 

***** 

3.  Section  73.3550  is  amended  by 
revising  paragraphs  (b),  (f),  (h),  (j)  and 
(n),  as  follows: 

§  73.3550  Requests  for  new  or  modified 
cail  sign  assignments. 
***** 

(b)  No  request  for  a  new  call  sign 
assignment  will  be  accepted  from  an 
applicant  for  a  new  station  until  the 
FCC  has  granted  a  construction  permit. 
Failure  by  the  permittee  of  a  new  station 
to  request  the  assignment  of  a  specific 
call  sign  within  30  days  of  grant  of  the 
construction  permit  will  result  in  the 
FCC,  on  its  own  motion,  assigning  an 
appropriate  call  sign.  All  initial 
construction  permits  for  low  power  TV 
stations  will  be  issued  with  a  five- 
character  low  power  TV  call  sign. 
***** 

(f)  Only  four-letter  call  signs  (plus  an 
LP  suffix  or  FM  or  TV  suffixes,  if  used) 
will  be  assigned.  However,  subject  to 
the  other  provisions  of  this  section,  a 
call  sign  of  a  station  may  be  conformed 
to  a  commonly  owned  station  holding  a 
three-letter  call  assignment  (plus  FM, 

TV  or  LP  suffixes,  if  used). 
***** 

(h)  Call  signs  are  assigned  on  a  "first- 
come-first-served”  basis.  Receipt  by  the 
FCC  of  a  request  for  an  available  call 
sign  blocks  the  acceptance  of  competing 
requests  until  the  first  received  request 
is  processed  to  completion.  In  the  case 
of  requests  for  the  same  call  sign  being 
received  on  the  same  date  at  the  FCC, 
the  assignment  (if  otherwise  grantable) 
will  be  made  to  the  station  having  the 
longest  continuous  record  of 
broadcasting  operation  under 
substantially  unchanged  ownership  and 
control.  However,  involuntary  and  pro 
forma  assignments  will  not  be  taken 
into  account  in  determining  priority.  If 
a  low-power  TV  operator  and  an  AM, 
FM  or  full-power  TV  operator  apply  for 
the  same  call  sign  on  the  same  date  at 
the  FCC,  the  AM,  FM  or  full-power  TV 
operator  will  prevail. 


Note:  The  provisions  of  paragraph  (h)  of 
this  section  shall  not  apply  to  a  licensee 
requesting  a  transfer  to  another  frequency 
where  the  existing  and  new  facilities  serve 
substantially  the  same  area  (i.e.,  where  at 
least  one  of  the  stations  serves  both 
communities  of  license). 
***** 

(j)  The  provisions  of  this  section  shall 
not  apply  to  International  broadcast 
stations,  to  stations  authorized  under 
Part  74  of  the  rules  (except  as  provided 
in  §  74.783  of  this  chapter),  nor  to  FM 
or  TV  stations  seeking  to  modify  an 
existing  call  sign  only  to  the  extent  of 
adding  or  deleting  an  “-FM”  or  ‘‘-TV” 
suffix.  The  latter  additions  and 
deletions  may  be  effective  upon 
notification  to  the  Commission. 
***** 

(n)  Where  a  requested  cail  sign, 
without  the  ‘‘-FM,”  ‘‘-TV”  or  “-LP” 
suffix,  would  conform  to  the  call  sign  of 
any  other  non-commonly  owned 
station(s)  operating  in  a  different 
service,  the  applicant  must  obtain  and 
submit  with  the  application  for  the  call 
sign  the  written  consent  of  the 
licensee(s)  of  such  stations. 

4.  Section  73.3564  is  amended  by 
revising  the  second  sentence  of 
introductory  paragraph  (a)  and 
paragraph  (a)(2)  (the  note  following 
paragraph  (a)(2)  is  unchanged)  to  read  as 
follows: 

§  73.3564  Acceptance  of  applications. 

(a)  *  *  *  Except  for  non-reserved 
band  FM  (except  for  Class  D) 
applications,  those  found  to  be  complete 
or  substantially  complete  are  accepted 
for  filing  and  are  given  file 
numbers.*  *  * 

***** 

(2)  The  application  must  not  omit 
more  than  3  of  the  second  tier  items 
specified  in  appendix  C,  Report  and 
Order,  MM  Docket  No.  91-347,  FCC  92- 
328,  7  FCC  Red  5074  (1992). 
Applications  found  not  to  meet 
minimum  filing  requirements  will  be 
returned  to  the  applicant.  Applications 
found  to  meet  minimum  filing 
requirements  but  that  contain 
deficiencies  in  tender  and/or  acceptance 
information  shall  be  given  an 
opportunity  for  corrective  amendment 
pursuant  to  §  73.3522.  Applications 
found  to  be  substantially  complete  and 
in  accordance  with  the  Commission’s 
core  legal  and  technical  requirements 
will  be  accepted  for  filing.  Applications 
with  uncorrected  tender  and/or 
acceptance  defects  remaining  after  the 
opportunity  for  corrective  amendment 
will  be  dismissed  with  no  further 
opportunity  for  corrective  amendment. 
In  the  case  of  low  power  TV,  TV 
translator  and  TV  booster  applications. 
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those  found  to  be  substantially  complete 
will  be  listed  on  a  Commission  public 
notice  as  tendered  for  filing  and  given 
file  numbers.  Those  that  are  not 
substantially  complete  will  be  returned 
to  the  applicant.  If  it  is  determined  that 
a  low  pow'er  TV,  TV  translator  or  TV 
booster  application  is  substantially 
complete  but  contains  some  defect(s)  or 
omission(s),  a  deficiency  letter  will  be 
issued  affording  the  applicant  30  days  to 
correct  the  defect.  If  the  defect  is  not 
corrected  within  30  days  of  the  date  on 
the  deficiency  letter,  the  application 
will  be  returned  with  no  further 
opportunity  to  amend. 

«  *  *  *  * 

5.  Section  73.3591  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  73.3591  Grants  without  hearing. 

Hr  *  A  A 

(b)  In  making  its  determinations 
pursuant  to  the  provisions  of  paragraph 
(a)  of  this  section,  the  FCC  will  not 
consider  any  other  application,  or  any 
application  if  amended  so  as  to  require 
a  new  file  number,  as  being  mutually 
exclusive  or  in  conflict  with  the 
application  under  consideration  unless 
such  other  application  was  substantially 
complete,  and  tendered  for  filing  by: 


PART  74— EXPERIMENTAL, 

AUXILIARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303, 48  Stat.  106B,  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  unless  otherwise  noted.  Interpret  or 
apply  secs.  301.  303,  307, 48  Stat.  1081, 1082. 
as  amended.  1083,  as  amended;  47  U.S.C. 

.301, 303,  307. 

§74.780  [Amended] 

2.  Section  74.780  is  amended  by 
adding  the  reference  “§  73.3550 — 
Reque.sts  for  new  or  modified  call  sign 
assignments.”  after  the  reference  to 

§  73.3545  and  before  the  reference  to 
§73.3561. 

3.  Section  74.783  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(0  and  adding  new  paragraph  (e)  to  read 
as  follows; 

§74.783  Station  identification. 

* 

(e)  Low  power  TV  permittees  or 
licen.sees  may  request  that  they  be 
assigned  four-letter  call  signs  in.  lieu  of 
the  five-character  alpha-numeric  call 
signs  described  in  paragraph  (d)  of  this 
section.  Parties  requesting  four-letter 
rail  signs  are  to  follow  the  procedures 


delineated  in  §  73.3550.  Such  four-letter 
call  signs  shall  begin  with  K  or  W; 
stations  West  of  the  Mississippi  River 
will  be  assigned  an  initial  letter  K  and 
stations  east  of  the  Mississippi  River 
will  be  assigned  an  initial  letter  W.  The 
four-letter  call  sign  will  be  followed  by 
the  suffix  “-LP.”  A  party  holding  a  low 
power  TV  construction  permit  vvlio 
requests  a  four-letter  call  sign  must  file 
with  that  request  a  certification  that  the 
station  has  been  constructed,  that 
physical  construction  is  underway  at 
the  transmitter  site  or  that  a  firm 
equipment  order  has  been  placed. 

IFR  Dfx:.  94-14319  Filed  6-17-94;  8:45  fiml 
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47  CFR  Part  90 
[DA  94-544] 

Private  Land  Mobile  Radio  Services; 
Licensing  of  800  MHz  Channels  in  the 
U.S./Canada  Border  Area 

AGENCY:  Federal  Communitxitions 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Deputy  Chief,  Private 
Radio  Bureau  released  this  Order  to 
remove  certain  restrictions  on  land 
mobile  radio  operations  along  the  U.S./ 
Canada  border  that  were  designed  to 
protect  operation  of  certain  Canadian 
UHF  television  stations.  As  a  result  of 
adopting  this  Order,  licensing  in  certain 
previously  restricted  areas  along  the 
Canadian  border  in  the  relevant  portions 
of  the  806-890  MHz  band  may  begin 
immediately. 

EFFECTIVE  DATE:  May  24.  1994. 

FOR  FURTHER  INFORMATION  CONr>-Cr: 
Edward  R.  Jacobs,  Private  Radio  Bureau. 
Land  Mobile  and  Microwave  Division. 
(202) 632-7597. 

SUPPLEMENTARY  INFORMATION; 

Order 

In  till!  Matter  of:  Amendment  of  Subpart  S 
of  Part  90  of  the  Rules  to  Remove  Ortain 
Restrictions  on  the  Licensing  of  Channels  in 
the  806-821/851-866  MHz  Band  in  the  U.S./ 
Canada  Border  Area. 

Adopted:  May  24, 1994 
Released;  June  2, 1994 
By  the  Deputy  Chief,  Private  Radio 
Bureau. 

1.  On  January  4, 1994,  the  United 
States  and  Canada  exchanged  Notes  that 
modified  the  “Arrangement  Between  the 
Department  of  Communications  of 
Canada  and  the  Federal 
Communications  Commission  of  the 
United  States  Concerning  the  use  of  the 


Band  806-890  MIIz  along  the  Canada- 
United  States  Border.”  The  effeci  of 
these  modifications  was  to  remove 
certain  restrictions  on  land  mobile  radio 
operations  along  the  U.S./Canada  border 
that  were  designed  to  protect  the 
operation  of  certain  Canadian  UHF 
television  stations.  This  Order  modifies 
Subpart  S  of  Part  90,  47  CFR  Part  90,  to 
conform  the  rules  to  the  modified 
agreement  and  to  permit  land  mobile 
licensing^'Cin  the  relevant  frequencies  in 
the  previously  restricted  areas  along  the 
Canadian  border.  These  channels  are 
immediately  available  for  licensing. 

2.  These  rule  changes  will  facilitate 
the  construction  and  operation  of 
additional  Private  Land  Mobile  Radio 
st.ntions  in  the  Canadian  border  area. 

This  should  result  in  improved  mobile 
communication  service  to  the  public 
without  adversely  affecting  any  party. 

As  this  Order  does  not  impose  new 
rules  on  licensees  that  would  adversely 
affect  their  substantive  rights,  we  find 
that  notice  and  comment  procxjdures  are 
neither  necessary  nor  appropriate.^  To 
initiate  a  notice  and  comment  procedure 
to  make  these  additional  channels 
available  for  licensing  in  the  relevant 
Canadian  border  area  would 
significantly  delay  the  use  of  these 
channels  without  any  countervailing 
public  interest  benefit.  Further,  because 
the  rule  changes  relieve  a  restriction,  we 
also  conclude  that  these  changes  should 
become  effective  immediately  upon 
publication  in  the  Federal  Register.^ 

3.  Accordingly,  IT  IS  ORDERED, 
pursuant  to  Section  4(i)  and  303{r)  of 
the  Communications  Act,  as  amended, 
47  U.S.C.  154(i)  and  303{r)  and  Section 
0.331(a)(1)  of  the  Commission’s  Rules. 

47  CFR  0.331(a)(1).  that  Part  90  of  the 
Commission’s  Rules  is  amended  as  set 
forth  below. 

4.  It  is  further  ordered  that,  because 
the.se  amendments  eliminate  a 
restriction  on  the  use  of  spectrum  in  the 
Canadian  border  area,  this  Order  is 
effective  immediately  upon  adoption. 
See  5  U.S.C.  553(d). 

List  of  Subjects  in  47  CFR  Part  90 

Radio. 

Federal  Communications  Commission. 
Beverly  G.  Baker, 

Deputy  Chief,  Private  naciio  Bureau. 

Rule  Changes 

47  CFR  Part  90  is  amended  as  follows; 

PART  90— [AMENDED] 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 


'.Sees  U.S.C.  553(b)(3)(»|. 
2  See  5  U.S.C.  553{(l)Ul. 
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Anthority:  Sections  4,  303, 48  Stat.,  as 
amended,  1066, 1082;  47  U.S.Q  154,  303, 
unless  otherwise  noted. 

2.  47  CFR  90.619  is  amended  by 
revising  paragraph  (b)(5)  and  removing 
and  reserving  (b)(6)  to  read  as  follows: 

§  90.61 9  Frequencies  available  for  use  in 
the  U.SJMexico  and  U.SJCanada  border 
areas. 

***** 

(b)*  *  * 

(5)  Applicants  requesting 
authorizations  in  the  frequency  bands  in 


the  geographical  areas  listed  below  shall 
submit  documentation  indicating 
compliance  with  the  following 
protection  criteria  to  the  indicated 
Canadian  television  station.  Protection 
to  Canadian  television  assignments  and 
allotments  is  based  on  the  field  strength 
of  an  interfering  mobile  radio  signal  at 
the  TV  station’s  calculated  Grade  B 
contour  (64  dBu)  not  exceeding  the  TV 
field  strength  by  more  than  20  dB  (i.e., 
84  dBu).  The  field  strength  of  the  TV 
assignment  or  allotment  is  calculated 


using  the  R6602  lF(50,50)l  propagation 
curves  and  any  land  mobile  base  station 
interfering  signal  is  calculated  using  the 
R6602  IF(50,10)l  propagation  curves  at  a 
receiving  effective  antenna  height  of  9.1 
meters  (30  feet).  Where  the  calculated 
field  strength  of  the  TV  assignment  or 
allotment  exceeds  the  Grade  B  contour 
value  of  64  dBu  at  the  Canada/U.S.A. 
border,  the  land  mobile  radio  signal  may 
not  exceed  the  actual  calculated  TV 
field  strength  at  the  border  by  more  than 
20  dB. 


Frequency  bands  (MHz) 


Areas 


852-85325  MHz  (Cornwall— TV 
Channel  63). 


852-854.75  MHz  (Vancouver— TV 
Channel  63). 


Area  bounded  by  a  line  joining,  clockwise,  the  following  coordinates;  starting  at  point  45°00'00"  N.  Lat., 
74®38'00''  W.  Long.,  moving  east  ak^  the  Canada/USA  border  to  point  44®59'30"  N.  Lat.,  74®05'00" 
W.  Long.,  moving  south  west  to  point  44“56'30"  N.  Lat.,  74®08'(X)"  W.  Long.  movir>g  west  to  point 
45“00'00"  N.  Lat,  74‘‘38'00"  W.  Long. 

The  second  area  is  bounded  by  a  line  joining,  clockwise,  the  following  coordinates:  44°50'30"  N.  Lat., 
75'»17'30"  W.  Long.,  moving  east  along  the  Canada/USA  border  to  point  44®55'3()"  N.  Lat.,  75°05'00" 
W.  Long.,  moving  south  to  point  44®55'0()"  N.  Lat,  75‘“05'(X)''  W.  Long.,  moving  south  west  to  point 
44®53'(X)"  N.  Lat.,  75®06'30"  W.  Long.,  moving  south  west  to  point  44‘’48'30"  N.  Lat,  75’14'30"  W. 
Long.,  and  moving  north  west  to  point  44®50'30"  N.  Lat,  75®17'30''  W.  Lor\g. 

Area  bounded  by  a  line  joining,  clockwise,  the  following  coordinates:  starting  at  point  49°00'00"  N.  Lat., 
122®45'30''  W.  Long.,  moving  east  along  the  Canada/USA  border  to  point  49°(X)'00"  N.  Lat., 
122*.05'(X)"  W.  Long.,  moving  south  west  to  point  48®57'30"  N.  Lat,  122®09'00"  W.  Long.,  moving 
west  to  point  48°59'00"  N.  Lat.,  122°44'30"  W.  Long.,  and  moving  north  to  point  49®(K)'00"  N.  Lat., 
122®45'30"  W.  Long. 


(6)  (Reserved) 

***** 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  591  and  592 

[Docket  No.  89-5;  Notice  13] 

RIN  2127-ADOO 

Importation  of  Vehicles  and  Equipment 
Subject  to  Federal  Safety,  Bumper,  and 
Theft  Prevention  Standards; 

Registered  Importers  of  Vehicles  Not 
Originally  Manufactured  To  Conform  to 
the  Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION;  Interim  final  rule,  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  part  591  to  adopt  a  continuous 
entry  bond  as  an  alternative  to  the  single 
entry  bond  that  is  required  to 
accompany  each  nonconforming  vehicle 
imported  into  the  United  States.  Under 
the  alternative,  a  registered  importer  of 
motor  vehicles  who  imports  more  than 
one  vehicle  can  enter  vehicles  under  a 


continuous  bond  that  covers  an 
indefinite  number  of  vehicles  at  a  single 
time  up  to  the  value  of  the  bond.  The 
new  bond  has  a  ceiling  value  of 
$1,000,000,  and  is  valid  for  an  indefinite 
period.  Conforming  amendments  are 
also  adopted  for  part  592.  The  agency 
has  determined  that  immediate  action  is 
in  the  public  interest  since  it  has  been 
informed  by  a  Registered  Importer  that 
the  principal  bonding  company  that 
issues  single  entry  bonds  has  decided  to 
terminate  offering  them.  The  agency  is 
also  requesting  comments  whether 
NHTSA  should  make  permanent  this 
alternative. 

The  interim  final  rule  also  deletes  the 
provisions  which  expired  on  October 
31, 1992  that  allowed  importation  of  a 
vehicle  without  the  agency  of  a 
registered  importer  if  the  importer 
owned  the  vehicle  before  October  31, 
1988. 

DATES:  Effective  Date:  The  amendments 
made  by  this  interim  final  rule  are 
effective  on  June  20, 1994. 

Comments:  Comments  must  be 
received  on  or  before  August  19, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  89-5;  Notice  13,  and  be 
submitted  to:  Docket  Section,  room 
5109,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 


SUPPLEMENTARY  INFORMATION:  Under  the 
regulatory  scheme  in  effect  for  the 
importation  of  motor  vehicles  subject  to 
the  Federal  motor  vehicle  safety, 
bumper,  and  theft  prevention  standards, 
a  non-conforming  vehicle  may  be 
entered  under  bond  in  an  amount  equal 
to  150  percent  of  its  dutiable  value.  The 
purpose  of  the  bond  is  to  assure  that  the 
vehicle  is  subsequently  brought  into 
conformance,  or,  alternatively,  delivered 
to  the  U.S.  Customs  Service  for  export, 
or  abandoned.  The  bond  covers  only 
one  motor  vehicle. 

A  Registered  Importer  (RI)  who  is  an 
importer  of  (Canadian  vehicles  for  resale 
asked  NHTSA  recently  for  permission  to 
use  a  continuous  surety  bond  that 
would  cover  more  than  one  motor 
vehicle.  The  example  given  was  of  a 
continuous  bond  of  $150,000  which 
would  cover  10  vehicles  imported 
together,  each  with  a  value  of  $10,000 
as  determined  by  the  U.S.  Customs 
Service,  instead  of  10  individual  bonds 
for  10  vehicles  of  $10,000  value,  each 
bond  set  at  $15,000.  NHTSA  replied 
(letter  of  June  4, 1993,  to  Dan  Kokal  of 
Champagne  Imports)  that  it  was  unable 
to  implement  this  suggestion  without 
rulemaking,  but  that  it  would  consider 
the  feasibility  of  it. 

After  review  of  this  matter,  NHTSA 
tentatively  concluded  that  the 
amendment  of  its  regulations  to  permit 
an  importer  the  choice  of  a  continuous 
entry  bond  could  simplify  entry 
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procedures  for  both  government  and  the 
private  sector,  and  would  therefore  be  in 
the  public  interest.  However;  before  it 
could  initiate  rulemaking,  it  was 
informed  on  April  28, 1994,  by  another 
RI,  Lawrence  A.  Beyer,  that  “the  only 
bonding  company  which  issues  these 
bonds  [has]  now  advised  me  that  they 
no  longer  wish  to  issue  these  bonds.” 
According  to  Mr.  Beyer,  the  effect  of  this 
development  is  that  “Iwjithout  these 
bonds,  registered  importers  can  no 
longer  import.  The  jobs  and  livelihood 
of  many  people  is  (sic)  at  stake.” 

For  this  reason,  NHTSA  is  amending 
part  591  to  permit  a  continuous  entry 
bond,  as  an  alternative  to  the  single 
entry  bond,  which  has  a  ceiling  of 
$1,000,000,  to  minimize  the  possibility 
that  a  registered  importer  might  have  to 
obtain  more  than  one  continuous  entry 
bond.  Under  the  present  scheme. 
Customs  ensures  that  the  bond  is 
attached  to  the  HS-7  importation  form, 
and  forw'ards  the  documents  to  NHTSA. 
Under  the  alternative,  the  bond  will 
already  be  on  file  at  NHTSA.  However, 
the  importer  will  be  required  to  attach 
to  the  HS-7  importation  form  a 
photocopy  of  the  continuous  entry  bond 
and  a  copy  of  the  Customs  Entry 
Summary  (CF  7501)  which  states  the 
entered  value  of  the  vehicle.  This 
information  is  necessary  to  enforce  bond 
forfeiture  should  that  be  necessary.  The 
continuous  entry  bond  is  simply  that 
shown  in  Appendix  A  with  the 
reference  to  “vehicle”  in  the  singular 
changed  to  the  plural  “vehicles”  when 
appropriate.  Because  Customs  will 
ensure  that  a  photocopy  of  the 
continuous  entry  bond  is  attached  to  the 
importation  form,  the  bond  processing 
fee  of  $4.75  per  importation  form  will 
continue  to  apply,  but  the  single  fee  will 
cover  all  vehicles  represented  by  tbe 
single  importation  form. 

Tne  notice  also  adopts  certain 
housekeeping  amendments.  Under 
section  591.6(g),  nonconforming 
vehicles  whose  importers  met  certain 
specified  requirements  could  be 
imported  before  October  31, 1992, 
without  the  offices  of  a  registered 
importer.  As  this  authority  has  now 
expired  and  will  not  be  renewed,  the 
agency  has  deleted  it,  as  well  as  the 
bond  (Appendix  B)  which  accompanied 
this  type  of  entry.  Conforming 
amendments  are  made  elsewhere  in  part 
591  as  well. 

Finally,  a  conforming  amendment  is 
adopted  to  the  ancillary  importation 
regulation  on  registered  importers,  part 
592. 

Effective  Date 

The  interim  final  rule  is  effective 
upon  publication  in  the  Federal 


Register.  NHTSA  notes  that  without  this 
amendment  to  permit  a  continuous 
entry  bond,  RIs  and  their  customers  will 
be  unable  to  import  nonconforming 
vehicles  pursuant  to  49  CFR  591.5(f). 
Therefore,  NHTSA  finds  that  the 
issuance  of  this  notice  without  prior 
opportunity  for  comment  is  necessary  in 
view  of  the  difficulties  that 
unexpectedly  began  to  occur  recently 
and  would  continue  to  occur  were  part 
591  not  amended.  The  agency  also  finds 
for  good  cause  that  it  is  in  the  public 
interest  to  establish  an  immediate 
effective  date  for  the  amendments  made 
by  this  notice.  In  the  absence  of  an 
immediate  effective  date,  RIs  would  be 
unable  to  continue  importing  vehicles 
from  Canada  and  other  countries.  The 
amendments  impose  no  new 
requirements  but  instead  provides  an 
alternative  to  an  existing  requirement, 
whose  continued  viability  is  doubtful. 

Rulemaking  Analyses 

A.  Executive  Order  12866  (Federal 
Eegulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  was  not  reviewed  under 
EO  12866.  After  considering  the  impacts 
of  this  rulemaking  action,  NHTSA  has 
detennined  that  the  action  is  not 
significant  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  It  amends  an 
existing  requirement  to  afford  RIs  an 
alternative  method  of  providing  a  bond 
for  imported  nonconforming  vehicles. 
The  number  of  RIs  affected  is  less  than 
20.  The  cost  impacts  of  this  regulatory 
action  are  cost  savings  to  the  RIs  in 
procuring  bonds  (an  estimated  $20  per 
vehicle),  and  nonquantifiable  cost 
savings  in  the  paper  work  involved  to 
obtain  single-entry  bonds.  The  impacts 
are  so  minimal  as  not  to  warrant  the 
preparation  of  a  full  regulatory 
evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  action  would  not  have  a  significant 
economic  impact  upon  “a  substantial 
number  of  small  entities,”  but  it  will 
have  a  significant  economic  impact 
upon  RIs,  which  number  less  than  20, 
and  which  are  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  This  action  appears 
required  to  allow  them  to  continue  in 
business.  Governmental  jurisdictions 
will  not  be  affected  at  all  since  they  are 
generally  neither  importers  nor 
purchasers  of  nonconforming  imported 
motor  vehicles. 


C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  “Federalism”  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported  will 
not  vary  significantly  from  that  existing 
before  promulgation  of  the  rule. 

E.  Civil  Justice  Reform 

This  interim  final  rule  will  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  interim  final 
rule.  It  is  requested  but  not  required  that 
10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 
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All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 

If  no  comments  are  received  as  of  the 
comment  closing  date,  no  further  notice 
will  be  published.  If  comments  have 
been  received  as  of  the  closing  date, 
comments  received  after  the  closing 
date  will  be  considered  to  the  extent 
practicable.  If  no  comments  have  been 
received  as  of  the  closing  date, 
comments  received  after  the  closing 
date  will  be  considered  as  suggestions 
for  further  rulemaking  action. 

Comments  on  the  interim  final  rule  will 
he  available  for  inspection  in  the  docket. 
NHTSA  «»fill  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  doc:ket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed.  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Parts  591  and 
592 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  parts  591  and  592  are  amended  as 
follows; 

PART  591— IMPORTATION  OF 
VEHICLES  AND  EQUIPMENT  SUBJECT 
TO  FEDERAL  SAFETY,  BUMPER,  AND  . 
THEFT  PREVENTION  STANDARDS 

1.  The  authority  citation  for'  part  591 
continues  to  read  as  follows: 

Authority:  Public  Law  100-562, 15  U.S.C. 
1401. 1407;  delegation  of  authority  at  49  CFR 
1.50. 

2.  Section  591.5  is  amended  by 
revising  paragraph  (f)(1)  and  removing 
and  reserving  paragraph  (g)  to  read  as 
follows; 


§  591.5  Declarations  required  for 
importation. 

♦  *  *  ♦  * 

(0*  •  • 

(1)  The  importer  has  furnished  a  bond 
in  an  amount  equal  to  150%  of  the 
dutiable  value  of  the  vehicle,  containing 
the  terms  and  conditions  specified  in 
section  591.8;  and 

*  *  *  Ik  ♦ 

(g)  [Reserved] 

***** 

3.  Section  591.6  is  amended  by 
revising  paragraph  (c)  to  read  as  set 
forth  below,  by  removing  paragraph  (e), 
and  by  redesignating  paragraphs  (f)  and 
(g)  as  paragraphs  (e)  and  (f), 
respectively; 

§  591.6  Documents  accompanying 
deciarations. 

***** 

(c)  A  declaration  made  pursuant  to 
paragraph  591.5(f),  and  under  a  single 
entry  bond,  shall  be  accompanied  by  a 
bond  in  the  form  shown  in  Appendix  A. 
in  an  amount  equal  to  150%  of  the 
dutiable  value  of  the  vehicle,  or,  if 
under  a  continuous  entry  bond,  shall  be 
accompanied  by  a  photocopy  of  a  bond 
in  the  form  shown  in  Appendix  A 
(which  may  refer  to  “vehicles”  in  the 
plural  where  appropriate)  and  by 
Customs  Form  CF  7501,  for  the 
conformance  of  the  vehicle(s)  with  all 
applicable  Federal  motor  vehicle  safety 
and  bumper  standards,  or,  if 
conformance  is  not  achieved,  for  the 
delivery  of  such  vehicle  to  the  Secretary 
of  the  Treasury  for  export  at  no  cost  to 
the  United  States,  or  for  its 
abandonment. 


§591.7  [Amended] 

4.  Paragraph  591.7(c)  is  amended  by 
revising  the  reference  to  “section 
591.6(g)(1)”  to  read  “paragraph 
591.6(0(1).” 

5.  Section  591.8  is  amended  by 
amending  paragraph  (a)  to  add  a 
sentence  at  the  end  thereof  to  read  as  set 
forth  below,  by  removing  paragraph 
(d)(2)(li),  and  by  redesignating 
paragraph  (d)(2)(i)  as  paragraph  (d)(2); 

§  591.8  Conformance  bond  and 
conditions. 

(a)  *  •  *  However,  a  registered 
importer  may  enter  vehicles  under  a 


bond  of  a  continuing  nature  that  covers 
an  indefinite  number  of  motor  vehicles 
150%  of  whose  total  dutiable  value  at 
any  point  in  time  does  not  exceed 
$1,000,000. 

***** 

6.  Section  591.9  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  591.9  Petitions  for  remission  or 
mitigation  of  forfeiture. 

(a)  *  *  *  A  principal  and/or  surety 
may  petition  for  mitigation  of  forfeiture 
only  if  the  motor  vehicle  has  been 
imported  pursuant  to  paragraph  591.5(f) 
and  the  condition  not  met  relates  to  the 
compliance  of  a  passenger  motor  vehicle 
with  part  581  of  this  chapter. 
***** 

Appendix  B — [Removed] 

7.  Appendix  B  is  removed. 

PART  592— REGISTERED  IMPORTERS 
OF  VEHICLES  NOT  ORIGINALLY 
MANUFACTURED  TO  CONFORM  TO 
THE  FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

8.  The  authority  citation  for  part  592 
continues  to  read  as  follows: 

Authority:  Public  Law  100-562, 15  U.S.C. 
1401, 1407;  delegation  of  authority  at  49  CFR 
1.50. 

9.  Sut;tion  592.6  is  amended  by 
amending  paragraph  (a)  to  add  a 
sentence  at  the  end  thereof  to  read  as 
follows: 

§  592.6  Duties  of  a  registered  importer. 
***** 

(a)  *  *  *  However,  if  the  Registered 
Importer  has  procured  a  continuous 
entry  bond,  it  shall  furnish  the 
Administrator  with  such  bond,  and 
shall  furnish  the  Secretary  of  the 
Treasury  (acting  on  behalf  of  the 
Administrator)  with  a  photocopy  of 
such  bond  and  Customs  Form  CF  7501 
at  the  time  of  importation  of  each  motor 
vehicle. 

***.** 

Issu«id  on:  June  14, 1994. 

Christopher  A.  Hart, 

Deputy  Administrator. 

(FR  Doc.  94-14865  Filed  6-1.5-94;  1 1:29  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  94-030-1] 

Mexican  Fruit  Fly;  Treatments  for 
Regulated  Articles 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Mexican  fruit  fly  regulations  by- 
adding  a  high-temperature  forced  air 
treatment  for  grapefruit.  This  proposed 
action  would  provide  an  alternative 
treatment  for  grapefruit  that  require 
treatment  to  be  moved  interstate  from 
regulated  areas  in  Texas  and  California. 
Adding  this  treatment  would  facilitate 
the  interstate  movement  of  grapefruit 
grown  in  regulated  areas. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
20. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
030-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepba 
ludens  (Loew-),  is  a  destructive  pest  of 
citrus  and  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commertdal  citrus- producing  areas. 

In  order  to  prevent  the  artificial 
spread  of  the  Mexican  fruit  fly  to 
noninfested  areas,  the  regulations  in  7 
CFR  301.64  (referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
regulated  areas  in  quarantined  States. 
Quarantined  States  are  listed  in 
§  301.64(a),  regulated  articles  are  listed 
in  §  301.64-2,  and  regulated  areas  are 
listed  in  §  301.64-3(c). 

A  regulated  article  may  be  moved 
interstate  from  a  regulated  area  in  a 
quarantined  State  into  or  through 
American  Samoa,  Arizona,  California, 
Florida,  Guam,  Hawaii,  Louisiana,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
Texas,  or  the  U.S.  Virgin  Islands  only  if 
the  movement  is  in  accordance  with  the 
conditions  prescribed  in  the  regulations. 
Under  §  301.64—4  of  the  regulations,  a 
regulated  article  may  be  moved 
interstate  from  a  regulated  area  in  a 
quarantined  State  into  or  through  those 
areas  only  if  it  is  accompanied  by  n 
certificate  or  limited  permit  issued  in 
accordance  with  §  301.64-5. 

The  regulations  in  §301.64-5  state,  in 
part,  that  a  certificate  may  be  issued  for 
the  interstate  movement  of  a  regulated 
article  if  an  inspector  determines  that 
the  regulated  article  is  free  from  the 
Mexican  fruit  fly,  or  that  the  premises 
of  origin  is  free  from  the  Mexican  fruit 
fly  and  the  regulated  article  has  not 
been  exposed  to  the  pest.  Regulated 
articles  are  most  often  certified  for 
interstate  movement  in  one  of  these 
ways. 

However,  there  are  cases  where  a 
regulated  article  or  its  premises  of  origin 
cannot  be  determined  to  be  free  from  the 
Mexican  ftuit  fly.  In  such  cases,  a 
certificate  will  be  issued  if  the  regulated 
article  is  treated  in  accordance  with 
§  301.64-10,  or  a  limited  permit  may  bo 
obtained  to  move  the  regulated  article 
interstate  to  receive  one  of  the 
treatments  specified  in  §  301.64-10. 

Currently,  the  regulations  provide 
cold  treatment  and  methyl  bromide 
fumigation  as  treatments  for  grapefruit 
(Citnis  paradisi),  one  of  the  regulated 


eulicles  listed  in  §  301.64-2.  We  are 
proposing  to  add  a  high-temperature 
forced  air  treatment  to  §  301.64-10  as  an 
optional  treatment  for  grapefruit.  This 
high-temperature  forced  air  treatment 
was  developed  by  the  Agricultural 
Research  Service  of  the  U.S.  Department 
of  Agriculture  as  an  effective  alternative 
treatment  against  the  Mexican  fruit  fly 
in  grapefruit. 

The  treatment  is  administered  in  a 
sealed,  insulated  chamber  on  grapefruit 
that  are  at  least  3.5  inches  (9 
centimeters)  in  diameter,  weigh  at  least 
9.25  ounces  (262  grams),  and  have  an 
initial  pulp  temperature  of  at  least  77  ®F 
(25  "C).  The  air  in  the  chamber  is  then 
heated  as  follows: 

(1)  To  104  °F  (40  ®C)  for  120  minutes: 

(2)  To  122  ®F  (50  ®C)  for  90  minutes; 
then 

(3)  To  126  ®F  (52  ®C),  where  the 
temperature  is  maintained  until  the 
grapefruit  center  reaches  118  ®F  (48  ®C). 

The  air  may  be  heated  in  the  chamber, 
or  hot  air  may  be  introduced  into  the 
chamber.  The  treatment  schedule 
includes  a  warning  that  grapefhiit  larger 
than  3.7  inches  (9.5  centimeters)  in 
diameter  and  14.2  ounces  (402  grams)  in 
weight  may  suffer  cosmetic  damage  as  a 
result  of  this  treatment  because  of  the 
longer  times  needed  to  reach  the 
required  temperatures. 

Adding  this  treatment  would  facilitate 
the  interstate  movement  of  grapefiuit 
grow-n  in  regulated  areas.  Executive 
Order  12866  and  Regulatory  Flexibility 
Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  1 2866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executiv’e  Order  12866. 

This  proposed  rule,  if  adopted,  would 
amend  the  regulations  by  adding  a  high- 
temperature  forced  air  treatment  to  the 
list  of  approved  treatments  for  Mexican 
fruit  fly  in  grapefruit. 

There  are  approximately  1,500  citrus 
grove  owners  and  50  shippers  who 
would  benefit  by  having  an  additional 
treatment  option  for  grapefruit  to  be 
moved  interstate  from  a  regulated  area. 

It  appears  unlikely  that  adding  another 
treatment  would  increase  the  amount  of 
grapefruit  moved  from  regulated  areas 
in  Texas  and  California  because  most 
citrus  and  other  regulated  articles 
moved  interstate  by  owners  and 
shippers  qualify  for  movement  without 
requiring  treatment.  Treatment  becomes 
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necessary  only  when  the  regulated 
articles  or  their  premises  of  origin 
cannot  be  certified  as  being  free  from 
Mexican  fruit  fly. 

Cold  treatment  and  methyl  bromide 
fumigation  are  the  two  treatments 
currently  available  for  grapefruit.  The 
availability  of  the  high-temperature 
forced  air  treatment  would  simply 
provide  another  treatment  option  when 
treatment  is  required. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperw'ork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.J. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows; 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  150dd.  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.64-10,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows; 

§  301 .64-1 0  Treatments. 
***** 

(e)  Grapefruit.  High-temperature 
forced  air  as  follows; 


Minimum  size:  3.5  in  (9  cm)  in  diameter 
Minimum  weight:  9.25  oz  (262  g) 
Minimum  initial  pulp  temperature:  77 

"F  (25  “C) 

Cauf/on;  Grapefruit  larger  than  3.7  in 
(9.5  cm)  in  diameter  and  14.2  oz  (402  g) 
in  weight  may  suffer  cosmetic  damage 
as  a  result  of  this  treatment. 

These  steps  must  occur  in  order: 

(1)  Place  the  grapefruit  in  a  chamber 
and  seal  the  chamber.* 

(2)  Heat  air  in  chamber  to  104  ®F  (40 
“C)  for  120  minutes. 

(3)  Heat  air  in  chamber  to  122  "F  (50 
*0  for  90  minutes. 

(4)  Heat  air  in  chamber  to  126  °F  (52 
°C)  and  maintain  temperature  until  the 
grapefruit  center  reaches  118  ®F  (48  “C). 

The  treatment  must  be  administered 
in  a  sealed,  insulated  chamber.  The  air 
may  be  heated  in  the  chamber  or  hot  air 
may  be  introduced  into  the  chamber. 

Done  in  Washington.  DC,  this  15th  day  of 
|une  1994. 

Alex  B.  Thicrmaim, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-14931  Filed  6-17-94;  8;45  ami 
BILUNG  CODE  3410-34-P 

FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  617 
RIN  3052-AB33 

Referral  of  Known  or  Suspected 
Criminal  Violations 

AGENCV:  Farm  Credit  Administration 
(FCA). 

ACTION:  Proposed  rule;  resolicitation  of 
comments. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  order  of  the 
FCA  Board  (Board),  reproposes  a  rule 
amending  its  regulations  governing  the 
referral  of  known  or  suspected  criminal 
violations.  The  proposed  regulation  was 
originally  published  in  the  Federal 
Register  on  October  13, 1992  (57  FR 
46819).  The  objective  of  this  reproposed 
regulation  is,  in  part,  to  promote 
efficiencies  and  timeliness  in  reporting, 
investigating,  and  prosecuting  known  or 
suspected  criminal  activities  within 
Farm  Credit  System  (FCS  or  System) 
institutions.  Therefore,  this  reproposed 
regulation  would  require  System 
institutions  to  notify  law  enforcement 
agencies  of  knowm  or  suspected 
criminal  violations  that  meet  the 
threshold  reporting  limits.  Generally,  a 
criminal  violation  must  be  reported 
under  this  part  if  the  borrower/ 
shareholder  or  insider  has  an  intent  to 
“defraud”  a  System  institution. 


The  reproposed  regulation  would  also 
mandate  the  continued  use  of  the 
existing  criminal  Referral  Form.  System 
institutions  should  expect  this  form  to 
be  replaced  with  a  new  FCA  Criminal 
Referral  Form  in  the  future.  The  existing 
criminal  Referral  Form  or  any 
replacement  form  is  referred  to 
hereinafter  as  Referral  Form. 

The  FCA  believes  that  the  regulation 
should  be  reproposed  due  to  the  lapse 
of  time  since  the  proposed  rule  was 
originally  published  in  the  Federal 
Register  (October  13, 1992).  Although 
the  reproposed  rule  incorporates  many 
of  the  comments  received  in  response  to 
the  proposed  rule,  the  FCA  Board  also 
believes  that  the  public  should  be  given 
another  opportunity  to  comment  due  to 
the  number  of  changes  proposed  and  the 
level  of  interest  in  the  issues.  To  the 
extent  that  commenters  wish  to 
comment  on  the  dollar  thresholds  for 
reporting  known  or  suspected  criminal 
activities  or  an  institution’s  cost  of 
complying  with  the  regulation,  the  FCA 
requests  that  commenters  provide 
pertinent  empirical  data  in  support  of 
their  comments. 

DATES:  Comments  should  be  submitted 
on  or  before  August  19, 1994. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Patricia  VV,  DiMuzjo,  Associate  Director. 
Regulation  Development.  Office  of 
E.xamination,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  Copies  of  all  comments  will  be 
available  for  examination  by  interested 
parties  in  Regulation  Development, 
Office  of  Examination.  Farm  Credit 
Administration, 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Howard,  Policy  Analyst,  Regulation 
Development.  Office  of  Examination.  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498, 
or 

Jane  Virga.  Senior  Attorney.  Administrative 
Law  and  Enforcement  Division.  Office  of 
General  Counsel,  Farm  Credit 
Administration.  McLean,  VA  22102-5090. 
(703)  883-4020,  TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 

1.  Decision  to  repropose 

The  proposed  regulation  was 
published  (57  FR  46819)  in  the  Federal 
Register  on  October  13, 1992.  The 
comment  period  for  the  proposed 
regulation  amending  part  617  closed  on 
November  12, 1992.  The  FCA  received 
two  letters  on  the  proposed  regulation. 
The  Farm  Credit  Council  (Council),  on 
behalf  of  its  membership,  provided 
comments  and  suggestions  on  the 
wording  and  requirements  of  the 
proposed  regulation.  The  FCA  also 
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received  a  letter  from  the  Farm  Credit 
Bank  of  Baltimore  adopting  the 
Council’s  comments.  Many  of  the 
commenters’  suggestions  were 
incorporated  to  improve  clarity. 

The  Council  requested,  among  other 
things,  that  the  FCA  Board  republish  the 
proposed  regulation.  The  FCA  Board 
agrees  that  the  proposed  regulation 
should  be  republished  to  afford  the 
public  another  opportunity  to  comment. 
All  comments  submitted  to  date  have 
been  considered  and  responded  to 
concerning  the  proposed  regulation. 
Responses  to  these  comments  are 
detailed  below,  and  corresponding 
changes  were  made  to  the  proposed 
regulation  in  many  instances.  The 
commenters  also  addressed  whether  the 
dollar  thresholds  for  reporting  known  or 
suspected  criminal  activities  should  be 
increased.  One  of  the  stated  reasons  to 
raise  the  thresholds  was  to  limit  the 
perceived  reporting  burden  that  would 
result  from  implementation  of  the 
proposed  thresholds.  It  was  believed 
that  if  the  reporting  thresholds  were 
increased,  the  reporting  burden  would 
decrease. 

Those  commenters  who  wish  to 
comment  again  on  the  dollar  thresholds 
are  requested  to  provide  any  pertinent 
empirical  information  that  would 
indicate  that  the  thresholds  should  be 
increased.  Commenters  who  address  the 
cost  of  complying  with  the  proposed 
regulation,  e.g.,  time  and  cost  of 
investigating  and  completing  the 
Referral  Form  under  existing  thresholds 
in  part  617  and  the  proposed  thresholds, 
should  also  provide  pertinent  empirical 
information  in  support  of  their 
comments. 

II.  Background 

Pursuant  to  the  Farm  Credit  Act  of 
1971,  as  amended,  the  FCA  regulates 
and  examines  FCS  institutions  for  safety 
and  soundness  and  for  compliance  with 
Federal  law's  and  regulations.  Violations 
of  Federal  laws  and  regulations  may 
affect  the  safety  and  soundness  of  FCS 
institutions  and  could  undermine 
public  confidence  in  the  FCS.  System 
institutions  have  the  responsibility  to 
e.stablish  and  maintain  safeguards  to 
detect,  deter,  and  report  criminal 
activity  involving  the  assets,  operations, 
or  affairs  of  the  institution.  Law 
enforcement  agencies  need  to  receive 
timely  and  specific  information  from 
FCS  institutions  on  known  or  suspected 
criminal  violations  to  determine 
whether  investigations  and  prosecutions 
are  warranted. 

The  Interagency  Bank  Fraud  Working 
Group  (Working  Group),  a  task  force 
consisting  of  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 


of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the  Farm  Credit 
Administration,  the  Federal  Bureau  of 
Investigation,  the  U.S.  Secret  Service, 
the  Department  of  Justice,  and  the  U.S. 
Department  of  the  Treasury,  was  formed 
to  facilitate  the  reporting  of  criminal 
activity  by  financial  institutions  and  to 
enhance  the  law  enforcement  agencies’ 
ability  to  investigate  and  prosecute  the 
matters  reported.  To  accomplish  these 
objectives,  the  Working  Group 
developed  uniform  reporting  standards 
and  processes  for  filing  criminal 
referrals  and  is  in  the  process  of 
developing  a  uniform  criminal  referral 
form. 

Pursuant  to  the  proposed  regulation 
and  consistent  with  the  Working 
Group’s  recommendations,  FCS 
institutions  would  be  required  to  make 
a  criminal  referral  and  file  a  Referral 
Form  when  a  criminal  violation  of  the 
United  States  Code  involving  the 
institution’s  assets,  operations,  or  affairs 
appears  to  have  occurred  and  one  of  the 
circumstances  listed  in  §  617.2(a)  exists. 
However,  the  proposed  regulation 
should  not  be  construed  as  reducing  in 
any  way  an  institution’s  responsibility 
to  otherwise  report  criminal  activities 
when  these  circumstances  do  not  exist. 
The  referrals  would  be  made  to  the 
appropriate  investigatory  and/or 
prosecuting  authorities,  w’hether 
Federal,  State,  or  local. 

Originally,  the  FCA  proposed  the  use 
of  a  uniform  criminal  Referral  Form 
which  was  designed  by  the  Working 
Group.  A  uniform  criminal  Referral 
Form  was  expected  to  aid  law 
enforcement  agencies  in  determining 
whether  investigations  and/or 
prosecutions  are  warranted  by 
standardizing  requests  for  information 
and  documentation.  The  FCA  planned 
to  incorporate  this  form’s  standards  and 
procedures  in  its  own  criminal  Referral 
Form.  When  first  published,  the 
proposed  regulation  indicated  that  the 
Referral  Form,  with  instructions 
explaining  how  to  complete,  file,  and 
distribute  the  form  to  the  appropriate 
investigatory  agency,  would  be  obtained 
from  the  FCA’s  Office  of  General 
Counsel  (OGC)  or  from  the  FCA 
Examination  Manual.  Due  to  unforeseen 
circumstances  affecting  all  the  Federal 
financial  regulatory  agencies,  the 
Working  Group  has  not  yet  promulgated 
a  uniform  criminal  referral  fonn. 
Consequently,  the  new  Referral  Form 
has  not  been  developed.  As  now 
contemplated  under  the  proposed  rule. 
System  institutions  v.'ould  continue  to 
use  the  existing  criminal  Referral  Forms 


found  in  the  FCA  Examination  Manual. 
However,  System  institutions  should 
expect  the  distribution  of  the  new 
Referral  Form  after  the  Working  Group 
completes  the  standardized  uniform 
criminal  referral  form. 

III.  Analysis  of  Changes  and  Comments 
by  Section 

A.  Section  617.1 — Purpose  and  Scope 

The  Council  noted  that  the  proposed 
regulations  did  not  include  a  sample  of 
the  Referral  Form  and,  as  a  result,  it 
could  not  determine  whether  System 
banks  would  maintain  any  role  in  the 
criminal  referral  process.  As  previously 
stated,  the  FCA  did  not  publish  the 
Referral  Form  with  the  proposed 
regulation  because  the  uniform  criminal 
referral  fonn,  which  the  FCA  intends  to 
incorporate,  had  not,  and  has  not  yet, 
been  promulgated  by  the  Working 
Group.  The  existing  Referral  Form, 
which  may  be  obtained  from  the  FCA 
Examination  Manual,  does  not  create 
any  substantive  requirements,  nor  will 
the  new  Referral  Form.  The  Referral 
Form  merely  serves  as  a  vehicle  for 
ensuring  that  System  institutions  report 
the  information  necessary  to  make  a 
criminal  referral.  The  new  Referral  Form 
is  not  expected  to  require  System 
institutions  to  submit  any  more 
information  than  they  previously  have 
been  required  to  submit  using  the 
existing  Referral  Form.  For  these 
reasons,  the  FCA  believes  even  if  the 
new  Referral  Form  were  available  at  this 
time,  its  publication  would  not  be 
necessary.  If  the  uniform  criminal 
referral  form  ultimately  promulgated  by 
the  Working  Group  creates  new  and 
previously-unanticipated  requirements, 
the  FCA  will  reconsider  whether  to 
incorporate  it  in  its  entirety  into  the 
System’s  Referral  Form. 

B.  Section  617.2 — Referrals 

The  Council  questioned  whether  or 
not  the  proposed  regulation  adequately 
addressed  “borrow-er  transgressions.” 
The  FCA  believes  that  the  proposed 
regulation  provides  for  the  referral  of  all 
known  or  suspected  violations  of 
Federal  criminal  laws,  including  both 
insider  and  borrower  transgressions.  In 
§  617.2(a)  (2)  and  (3),  the  proposed 
regulation  specifically  addres.ses 
borrower  transgressions  and  w'ould 
require  a  criminal  referral  when  known 
or  suspected  criminal  activity  occurs  if 
certain  circumstances  are  met.  Section 
617.2(a)(2)  applies  w'hen  the  suspect  is 
not  an  employee,  officer,  director,  agent, 
or  other  person  participating  in  the 
affairs  of  an  institution,  i.e.,  a  borrower. 
Section  617.2(a)(3)  applies  when  there 
is  no  substantial  basis  for  identifying  a 
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suspect,  which  may  include  a  borrower. 
Therefore,  no  amendment  is  believed  to 
be  nec^sary.  For  instance,  a  referral 
would  be  required  when  known  or 
suspected  criminal  activity  involving 
actual  or  potential  losses  of  $1,000  or 
more  occurs  and  the  institution  has  a 
substantial  basis  for  identifying  a 
possible  suspect  or  group  of  suspects  as 
a  borrower(s).  A  referral  would  also  be 
required  when  known  or  suspected 
criminal  activity  involving  actual  or 
potential  losses  of  $5,000  or  more 
occurs  and  the  institution  has  no 
substantial  basis  for  identifying  a 
possible  suspect  or  group  of  suspects.  In 
this  latter  instance,  the  possible  suspect 
or  group  of  suspects  could  be  a 
borrower(s).  Also,  §  617.2(a)(1) 
addresses  insider  transgressions  and 
would  require  a  criminal  referral, 
regardless  of  the  amount  of  an  actual  or 
potential  loss,  where  an  institution 
employee,  officer,  director,  agent,  or 
other  person  participating  in  the  affairs 
of  the  institution  is  suspected. 

The  Council  was  concerned  that  the 
dollar  thresholds  for  reporting  known  or 
suspected  criminal  activities  as 
described  in  §  617.2(a)(2)  and  (3)  were 
too  low.  It  also  stated  that  the  respective 
$1,000  and  $5,000  thresholds  would 
result  in  reporting  known  or  suspected 
criminal  activities  that  law  enforcement 
agencies  would  not  prosecute,  and  that 
the  thresholds  were  a  radical  departure 
from  prior  practice.  The  Council  also 
commented  that  some  district  banks 
have  been  advised  by  U.S.  Attorneys 
that  criminal  activities  involving 
collateral  conversion  or 
misrepresentation  of  financial 
information  are  not  prosecuted  when 
the  diversion  or  misrepresentation  is 
less  than  $25,000  to  $50,000  or  if  the 
institution  does  not  incur  an  actual  loss. 
As  a  result,  the  Council  believes  that  the 
thresholds  should  be  increased  to  higher 
levels. 

The  Working  Group,  which  included 
the  FCA,  established  the  same 
thresholds  for  all  Federal  financial 
regulatory  agencies.  The  Working  Group 
believes  that  uniform  thresholds  will 
enhance  tlie  ability  of  the  Federal 
financial  regulatory  agencies  and  the 
law  enforcement  agencies  to  detect, 
investigate,  and  prosecute  known  or 
suspected  criminal  activities.  Tlie 
Working  Group  also  believes  that  the 
lower  thresholds  are  necessary  to  ensure 
tlie  reporting  of  potential  multiple 
criminal  violations  by  one  individual  at 
several  different  institutions.  The 
Department  of  Justice,  as  a  member  ot 
the  Working  Group  and  oversight 
agency  for  the  Offices  of  the  U.S. 
Attorneys,  assisted  in  the  establishment 
of  the  thresholds.  Therefore,  as  a 


participant  in  the  Working  Group  and  in 
concurrence  with  the  Department  of 
Justice’s  judgment  on  this  matter,  the 
FCA  continues  to  support  the  Working 
Group  and  prop>oses  the  regulation  with 
these  thresholds.  The  FCA  will 
reconsider  this  issue  should  the 
Working  Group  modify  the  threshold 
levels  in  the  future. 

It  is  important  to  note,  however,  that 
only  a  known  or  suspected  criminal 
violation  (meeting  the  dollar  threshold 
requirements  of  §  617, 2(a))  must  be 
reported.  Generally,  a  criminal  violation 
that  must  be  reported  under  this  part 
involves  a  determination  that  a 
borrower  or  insider  intended  to 
“defraud”  an  institution  in  violation  of 
a  Federal  criminal  statute.  Institutions, 
therefore,  must  make  an  initial 
determination  of  whether  a 
misrepresentation  of  assets  or  a 
collateral  conversion,  for  example,  was 
done  inadvertently  or  with  the  intent  to 
defraud  the  imstitution.  Accordingly,  in 
ascertaining  whether  a  criminal  referral 
is  appropriate,  an  institution  should 
consider  all  facts  and  circumstances, 
including  evidence  of  intent,  to 
determine  whether  there  is  a  known  or 
suspected  criminal  violation.  If  the 
institution  is  persuaded  that  there  is  no 
evidence  of  intent  and,  hence,  no 
criminal  violation,  then  it  need  not 
make  a  criminal  referral.  Thus,  System 
institutions  are  vested  with  considerable 
discretion.  Should  they  feel  the  need  for 
guidance  in  exercising  this 
responsibility,  they  may  consult  legal 
counsel. 

Due  to  expressed  concerns  about  the 
referral  threshold,  the  FCA  reviewed  the 
Systemwide  criminal  referrals  for 
calendar  years  1992  and  1993.  In  1992, 
there  were  47  criminal  referrals,  of 
which  30  reported  no  dollar  loss  or  an 
unknown  dollar  loss.  In  1993,  there 
were  53  criminal  referrals  of  which  30 
reported  no  dollar  loss  or  an  unknown 
dollar  loss.  In  addition,  the  FCA 
received  7  criminal  referrals  in  1992  and 
17  criminal  referrals  in  1993  reporting 
dollar  losses  over  $50,000.  Of  the 
criminal  referrals  received,  there  was  a 
total  of  four  insider  transgressions  in 
1992  and  1993,  It  appears  from  these 
statistics  that  System  institutions  may 
already  be  reporting  criminal  referrals 
consistent  with  the  proposed  thresholds 
and  that  the  thresholds  are  not  a  radical 
departure  from  current  practices. 
Accordingly,  the  FCA  proposed 
regulation  contains  the  same  thresholds 
as  originally  contemplated.  Commenters 
who  continue  to  have  concerns  that  the 
thresholds  are  too  low  are  requested  to 
provide  empirical  data  indicating  to 
what  extent  the  thresholds  would  result 


in  a  departure  from  their  current 
reporting  practices. 

The  Council  remarked  that  the 
proposed  regulation  did  not  adequately 
define  “potential”  loss.  In  further 
explanation  of  the  proposed  regulation, 
it  should  be  noted  that  the  regulation 
(and  Federal  law)  does  not  require  that 
an  institution  sustain  an  actual  loss;  the 
potential  for  a  loss  satisfies  the 
regulation  (and  Federal  criminal  law). 
Furthermore,  the  proposed  regulation 
specifically  states  that  the  loss  or 
potential  loss  is  to  be  determined  before 
reimbursement  or  recovery.  In  other 
words,  whether  or  not  the  loan  is 
adequately  collateralized  has  no  bearing 
on  the  determination  of  whether  there  is 
a  loss  or  potential  loss.  For  example,  if 
a  borrower  with  a  loan  that  appears  to 
be  adequately  collateralized  converts 
$10,000  of  secured  property  or  makes  a 
false  statement  by  omitting  a  $10,000 
liability  from  a  financial  statement,  the 
institution  would  be  required  to  report 
this  known  or  suspected  criminal 
violation  to  the  appropriate  authorities. 
This  is  necessary  because  the  institution 
has  a  potential  loss  of  $10,000  before  it 
receives  actual  payment  on  the  loan  or 
recovers  on  the  secured  property. 
Although  the  loan  may  appear  to  be 
adequately  collateralized 
notwithstanding  the  conversion  of 
$10,000,  the  institution  nonetheless  has 
a  potential  loss  before  reimbursement  or 
recovery.  The  loss  need  not  actually 
have  occurred  for  a  reportable  violation 
to  exist.  The  FCA  believes  the  foregoing 
explanation  should  adequately  address 
the  potential  loss  concept.  It  is  further 
noted  that,  in  attempting  to  clarify  this 
section,  the  language  of  §  617.2(a)(2)  and 
(3)  has  been  amended  to  clarify  that  a 
situation  involving  a  potential  loss 
could  arise  through  the  use  of  a  false 
statement  or  other  fraudulent  means. 

The  Council  further  commented  that 
the  proposed  regulation  did  not 
adequately  address  criminal  acts  that  do 
not  specifically  require  a  monetary  loss, 
e.g.,  false  statements  under  18  U.S.C. 
1014.  As  discussed  above,  such  a 
criminal  act  has  a  potential  for  monetary 
loss  and  should  be  reported  in  all 
situations  where  the  threshold  is  met 
and  it  is  reasonable  to  believe  that  a 
criminal  act  occurred.  The  proposed 
regulation  has  been  amended  to  clarify 
that  a  referral  would  be  required  when 
there  is  a  false  statement  that  meets  the 
threshold  amoimts. 

The  Goimcil  expressed  concern  that 
the  standard  for  reporting  noninsider 
transgressions  was  vague  and  difficult  to 
apply.  The  Council  noted  that 
determining  w'hen  a  substantial  basis 
exists  for  identifying  a  suspect  can  be 
complex  and  raises  questions  as  to 
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whether  criminal  intent  can  be  inferred. 
The  Coimcil  suggested  that  this 
determination  should  be  vested  in 
System  general  counsels  or  their 
attorney  designees.  The  FCA  expects 
that,  in  reporting  noninsider 
transgressions,  an  institution  will  often 
be  able  to  use  its  own  judgment  in 
determining  whether  it  appears  that  a 
criminal  violation  has  occurred.  In 
complex  cases,  however,  institutions 
should  continue  to  feel  firee  to  obtain 
advice,  legal  or  otherwise,  as  necessary. 

A  System  association  may  always 
consult  with  its  affiliated  district  bank 
during  consideration  of  all  the  facts  and 
circumstances  to  determine  whether  it 
is  more  probable  than  not  that  a  • 
criminal  activity  occurred. 

The  Council  also  commented  that  an 
institution  should  have  discretion  on 
whether  to  report  known  or  suspected 
criminal  activities  of  State  criminal  laws 
to  State  law  enforcement  authorities.  In 
response  to  this  comment,  the  proposed 
regulation  was  amended  to  provide  that 
nothing  in  this  part  shall  be  construed 
as  reducing,  in  any  way,  an  institution’s 
general  responsibility  to  report  criminal 
activities  to  the  appropriate 
investigatory  and/or  law  enforcement 
agencies,  whether  Federal,  State  or 
local.  Therefore,  institutions  would 
have  to  be  cognizant  of,  and  take  the 
necessary  steps  to  comply  with.  State 
reporting  requirements.  The  appropriate 
law  enforcement  agency  would  then 
decide  whether  or  not  such  acts 
constitute  a  violation  of  a  criminal 
statute. 

The  Council  was  concerned  that  the 
proposed  regulation  did  not  identify 
whether  a  Farm  Credit  Bank  (FCB)  or  a 
Federal  land  bank  association  (FLBA) 
would  report  known  or  suspected 
criminal  activities  when  the  FLBA 
services  the  loans  of  the  FCB.  Due  to 
this  concern,  the  FCA  amended 
§  617.2(a)  to  clarify  that  an  FCB  would 
have  the  responsibility  to  refer  known 
or  suspected  criminal  activities 
identified  by  the  servicing  FLBA  to  the 
appropriate  law  enforcement  agency. 

The  Council  commented  that  the 
proposed  criminal  referral  regulation 
appears  to  make  the  criminal  referral 
process  burdensome  because  the 
institution  lacks  the  discretion  not  to 
refer  known  or  suspected  criminal 
violations  above  the  threshold  amounts. 
At  this  time,  it  appears  that  any 
additional  burden  would  be  slight  and 
offset  by  the  regulation’s  benefits,  such 
as  the  promotion  of  efficiency  and 
timeliness  in  reporting,  investigating, 
and  prosecuting  known  or  suspected 
criminal  activities.  Also,  the  regulation 
would  standardize  the  reporting  process 
and  ensure  that  all  individuals. 


including  borrowers,  employees, 
officers  and  directors,  are  treated 
equally.  It  is  believed  that  the  proposed 
regulation,  which  conforms  to  those 
proposed  and  final  regulations  of  other 
financial  regulatory  agencies,  would 
improve  the  law  enforcement  agencies’ 
response  to  System  institutions’  reports 
of  criminal  activities.  However, 
commenters  may  want  to  provide 
empirical  information  on  the  cost  of 
compliance,  as  requested  above. 

The  Council  questioned  the 
institution’s  role  or  ability  to  make  a 
recommendation  concerning 
prosecution.  The  Council  suggested  that 
reporting  “minor”  violations  could 
hamper  System  relationships  with  the 
U.S.  Attorney  as  well  as  with  its 
customers.  While  the  regulation 
establishes  threshold  referral  levels,  an 
institution  is  free,  nonetheless,  to 
express  its  view  on  whether  prosecution 
does  or  does  not  appear  to  be  warranted 
to  the  Federal  authorities,  including  a 
U.S.  Attorney  or  other  investigatory 
agency.  A  well-reasoned 
recommendation  against  prosecution  in 
appropriate  cases  should  go  far  toward 
addressing  the  Council’s  concern 
without  undermining  the  uniformity 
that  the  referral  requirements  seek  to 
promote. 

The  Council  commented  that  the  14- 
day  jjeriod  to  report  criminal  activity 
was  insufficient  to  investigate, 
document,  review,  and  submit  referral 
information.  On  further  reflection,  the 
FCA  agrees.  To  ensure  thorough 
doaimentation  and  reporting  by  System 
institutions,  the  FCA  has  amended  the 
proposed  regulation,  increasing  the 
reporting  period  to  30  calendar  days 
from  the  date  of  discovery  of  the  known 
or  suspected  criminal  violation. 
Nonetheless,  System  institutions  would 
be  encouraged  to  submit  a  criminal 
referral  report  as  soon  as  possible 
following  the  discovery  of  a  reporta’ole 
known  or  suspected  criminal  activity. 

The  Coimcil  commented  that  it  was 
uncertain  as  to  when  the  period  for 
reporting  a  criminal  referral  begins. 
Upon  further  consideration,  the 
proposed  regulation  was  amended  to 
address  this  concern.  The  reporting 
period  would  begin  when  management 
has  discovered  that  there  is  a  known  or 
suspected  criminal  activity.  In  the 
alternative,  the  reporting  period  would 
begin  when  management  should  have 
discovered  that  there  was  a  known  or 
suspected  criminal  activity.  This 
amendment  is  believed  to  be 
appropriate  because  management  must 
ensure  the  institution’s  safety  and 
soundness  and  should  be  diligent  in  the 
exercise  of  their  attendant  duties,  e.g., 
the  timely  identification  and  reporting 


of  known  or  suspected  criminal  activity, 
and  in  the  adequate  investigation  and 
documentation  of  such  criminal 
activity. 

The  Council  commented  that 
§  617.2(c)  (now  §  617.2(b))  should  define 
“management”  as  senior  management  of 
the  institution  or  the  institution’s 
criminal  conduct  officer/coordinator. 

The  proposed  regulation  would  require 
that  management  make  the  criminal 
referral.  The  board  of  directors  of  a 
System  institution,  which  is  responsible 
for  the  safe  and  sound  operations  of  that 
institution,  should  establish  appropriate 
policies  and  internal  controls  for 
management  to  comply  with  these 
regulations.  However,  the  board  would 
have  the  discretion  to  implement  the 
regulation  in  a  manner  suited  to  its 
institution  and  could  require  senior 
management  or  the  criminal  conduct 
officer/coordinator  to  make  the  criminal 
referral. 

The  Council  suggested  eliminating 
§  617.2(d),  which  requires  prompt 
notification,  by  telephone  or  other 
expeditious  means,  to  the  appropriate 
law  enforcement  agency  of  situations 
requiring  immediate  attention  or  of 
ongoing  reportable  violations.  In 
coordination  with  other  Federal 
financial  regulatory  agencies,  the  FCA 
included  this  section  to  provide  for 
circumstances  in  which  direct 
telephone  or  other  expeditious 
communications  with  the  appropriate 
law  enforcement  agency  would  be 
necessary  or  appropriate,  even  though 
an  institution  would  have  begun  the 
referral  process  required  by  §  617.2(a). 
While  a  30-day  notification  period  may 
be  adequate  in  many  situations, 
immediate  notification  would  be 
considered  essential  when  the  safety 
and  soundness  of  an  institution  may  be 
threatened  by  potential  fraud,  losses,  or 
an  ongoing  criminal  activity,  when  there 
is  a  likelihood  a  suspect  will  flee,  or 
when  key  institution  personnel  are 
involved.  For  the  foregoing  reasons,  it 
does  not  appear  that  this  section  would 
impose  any  unnecessary  burden  on 
System  institutions. 

C.  Section  617.3 — Notification  of  Board 
of  Directors  and  Bonding  Company 

The  Council  commented  that  the 
regulatory  reporting  requirement 
concerning  criminal  referrals  should  be 
left  to  the  discretion  of  each  board  of 
directors,  rather  than  requiring  a  report 
to  the  board  of  directors  by  their  next 
scheduled  meeting.  The  intent  of  this 
section  is  to  keep  the  board  of  directors 
informed  when  a  known  or  suspected 
crime  has  been  committed  against  the 
institution.  In  response  to  the  Council’s 
comment,  this  section  has  been 
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amended  to  require  that  the  board  of 
directors  be  notified  promptly  of  the 
filing  of  any  Referral  Form  by  the 
institution’s  management.  Reporting 
“promptly”  to  the  board  of  directors 
means  reporting  the  criminal  referral  at 
a  regularly  scheduled  meeting,  or  earlier 
if  the  estimated  loss  is  of  such 
magnitude  that  it  would  have  a 
significant  impact  on  the  safety  and 
soundness  of  the  institution. 

Alternatively,  reports  involving 
insignificant  losses  may  be  summarized 
and  reported  periodically  at  a  regularly 
scheduled  meeting  of  the  board. 

Because  violations  of  Federal  criminal 
statutes  may  affect  the  safety  and 
soundness  of  FCS  institutions  and/or 
undermine  public  confidence  in  the 
FCS,  a  board  of  directors  should  be 
promptly  notified  of  all  known  or 
suspect^  criminal  activities. 
Furthermore,  boards  of  directors  .should 
treat  this  information  with  the  same 
degree  of  care  and  confidentiality  as 
other  similar  types  of  information  are 
treated. 

Additionally,  the  proposed  regulation 
was  amended  to  provide  some 
discretion  in  the  event  a  member  of  the 
board  of  directors  is  the  subject  of  a 
criminal  referral.  In  this  instance,  it  may 
be  appropriate  to  seek  guidance  from 
legal  counsel  or  other  appropriate 
sources. 

List  of  Subjects  in  12  CFR  Part  617 

Criminal  referrals.  Criminal 
transactions.  Defalcations, 

Embezzlement,  Insider  abuse. 

Institutions  of  the  Farm  Credit  System, 
Money  laundering,  111611. 

For  the  reasons  stated  in  the 
preamble,  part  617  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  617— REFERRAL  OF  KNOWN 
OR  SUSPECTED  CRIMINAL 
VIOLATIONS 

Sec. 

617.1  Purpose  and  scope. 

617.2  Referrals. 

617.3  Notification  of  board  of  directors  and 
bonding  company. 

617.4  Institution  responsibilities. 

Authority:  Secs.  5.9,  5.17  of  the  Farm 

Credit  Act  (12  U.S.C.  2243.  2252). 

§  61 7.1  Purpose  and  scope. 

(a)  This  part  applies  to  all  institutions 
of  the  Farm  Credit  System  as  defined  in 
section  1.2(a)  of  the  Act  (12  U.S.C 
2002(a))  including,  but  not  limited  to, 
associations,  banks,  service  corporations 
chartered  under  section  4.25  of  the  Act, 
the  Federal  Farm  Credit  Banks  Funding 
Corporation,  the  Farm  Credit  System 


Financial  Assistance  Corporation,  the 
Farm  Credit  Leasing  Services 
Corporation,  and  the  Federal 
Agricultural  Mortgage  Corporation 
(hereinafter,  institutions).  The  purposes 
of  this  part  are  to  ensure  the  reporting 
of  known  or  suspected  criminal  activity, 
the  safety  and  soundness  of  the 
institution,  and  public  confidence  in  the 
Farm  Credit  System,  thereby  reducing 
potential  losses  to  institutions.  This  part 
requires  that  institutions  use  the  Farm 
Credit  Administration  Criminal  Referral 
Form  to  notify  the  appropriate  Federal 
authorities  wmen  any  known  or 
suspected  Federal  criminal  violations  of 
the  type  de3cri’:«d  in  §  617.2  are 
discovered  by  an  institution. 

(b)  The  specific  referral  requirements 
of  this  part  are  limited  to  known  or 
suspected  criminal  violations  of  the 
United  States  Code  involving  the  assets, 
operations,  or  affairs  of  an  institution. 
This  part  prescribes  procedures  for 
referring  those  violations  to  the  proper 
Federal  authorities  and  the  Farm  Credit 
Administration. 

(c)  Nothing  in  this  part  should  be 
construed  as  reducing  in  any  way  an 
institution’s  responsibility  to  report 
known  or  suspected  criminal  activities 
to  the  appropriate  investigatory  or 
prosecuting  authorities,  whether  State 
or  Federal,  even  if  circumstances 
required  for  a  report  under  §  617.2  are 
not  present. 

(cf)  Each  referral  required  by  §  617.2(a) 
shall  be  made  on  the  Referral  Form  in 
accordance  with  the  Referral  Form 
Instructions  relating  to  its  filing  and 
distribution  and  the  requirements  of 
§617.2  (b)  and  (c). 

§617.2  Referrals. 

(a)  Each  institution  and  its  board  of 
directors  shall  exercise  due  diligence  to 
ensure  the  discovery,  investigation,  and 
reporting  of  criminal  activity.  Within  30 
calendar  days  of  determining  that  there 
is  a  known  or  suspected  criminal 
activity,  the  institution  shall  refer  such 
criminal  violation  of  the  United  Slates 
Code  involving  or  affecting  its  assets, 
operations,  or  affairs  to  the  appropriate 
regional  offices  of  the  United  States 
Attorney  and  either  or  both  the  Federal 
Bureau  of  Investigation  or  the  United 
States  Secret  Service,  using  the  Referral 
Form.  In  the  event  that  a  Farm  Credit 
Bank  makes  a  loan  through  a  Federal 
land  bank  association  which  services 
the  loan,  the  Farm  Credit  Bank  has  the 
responsibility  to  refer  known  or 
suspected  criminal  violations  under  this 
section.  A  report  is  required  in 
circumstances  where  there  is: 

(1)  Any  known  or  suspected  criminal 
activity  (e.g.,  theft,  embezzlement), 
mysterious  disappearance,  unexplained 


shortage,  misapplication,  or  other 
defalcation  of  property  and/or  funds, 
regardless  of  amount,  where  an 
institution  employee,  officer,  director, 
agent,  or  other  person  participating  in 
the  conduct  of  the  affairs  of  such  an 
institution  is  suspected; 

(2)  Any  known  or  suspected  criminal 
activity  involving  an  actual  or  potential 
loss  (before  reimbursement  or  recovery) 
of  $1,000  or  more,  through  false 
statements  or  other  fraudulent  means, 
where  the  institution  has  a  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects  and  the  suspect(s) 
is  not  an  employee,  officer,  director, 
agent,  or  other  person  participating  in 
the  conduct  of  the  affairs  of  such  an 
institution; 

(3)  Any  known  or  suspected  criminal 
activity  involving  an  actual  or  potential 
loss  (before  reimbursement  or  recovery) 
of  $5,000  or  more,  through  false 
statements  or  other  fi-audulent  means, 
where  the  institution  has  no  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects;  or 

(4)  Any  known  or  suspected  criminal 
activity  involving  a  financial  transaction 
in  which  the  institution  was  used  as  a 
conduit  for  such  criminal  activity  (such 
as  money  laundering/structuring 
schemes). 

(b)  A  copy  of  the  completed  Referral 
Form,  accompanied  by  any  relevant 
documentation,  shall  be  provided  to  the 
Farm  Credit  Administration’s  Office  of 
General  Counsel  no  later  than  30 
calendar  days  after  the  institution’s 
management,  has  discovered  (or  should 
have  discovered)  a  known  or  suspected 
criminal  violation. 

(c)  In  circumstances  where  there  is 
also  a  known  or  suspected  violation  of 
State  or  local  criminal  law,  the 
institution  shall  also  notify  the 
appropriate  State  law  enforcement 
authorities. 

(d)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  the 
institution  shall  immediately  notify  by 
telephone  the  offices  specified  on  the 
Referral  Form  upon  discovery  of  cases 
involving  known  or  suspected  criminal 
violations  requiring  urgent  attention  or 
where  a  referable  violation  is  ongoing. 
Such  cases  include,  but  are  not  limited 
to,  those  where: 

(1)  There  is  a  likelihood  that  the 
suspect(s)  will  flee; 

(2)  The  magnitude  or  the  continuation 
of  the  known  or  suspected  criminal 
violation  may  imperil  the  institution’s 
continued  operation;  or 

(3)  Key  institution  personnel  are 
involved. 
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§  61 7.3  Notification  of  board  of  directors 
and  bonding  company. 

(a)  Unless  the  criminal  jeferral 
involves  a  member  of  the  board  of 
directors,  the  institution’s  board  of 
directors  shall  be  promptly  notified  of 
any  criminal  referral  by  the  institution. 

(b)  If  the  criminal  referral  involves  a 
member  of  the  board  of  directors, 
discretion  shall  be  exercised  in 
notifying  the  board  of  directors  of  such 
a  criminal  referral. 

(c)  In  any  event,  if  any  losses  can  be 
recovered  under  a  surety  bond  or  other 
contract  for  protection  against  losses, 
the  institution  involved  shall  promptly 
make  all  required  notifications. 

§  617.4  institution  responsibitities. 

Each  institution  shall  establish 
effective  policies  and  procedures 
designed  to  ensure  compliance  with  this 
part,  including,  but  not  limited  to, 
adequate  internal  controls. 

Dated:  June  13, 1994. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  94-14893  Filed  6-17-94;  8:45  ami 
BILLING  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  09-04-010] 

RIN  2115-AA97 

Special  Local  Regulation;  Thunder  on 
the  Water,  Niagara  River,  Tonawanda, 
NY 

agency:  Coast  Guard,  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
special  local  regulation  for  the  Marine 
Event,  Thunder  on  the  Water.  This 
event  will  be  held  on  the  Niagara  River, 
Tonawanda  Channel,  Tonawanda,  NY 
from  10  a.m.  (EDST)  until  6  p.m.  (EDST) 
on  August  27, 1994  and  from  11  a.m. 
(EDST)  until  6  p.m.  and  August  28, 

1994.  This  event  will  have  an  estimated 
70  inboard  hydroplanes  and  runabouts, 
racing  a  closed  course  race  on  the 
Niagara  River,  Tonawanda  Channel 
which  could  pose  hazards  to  navigation 
in  the  area.  A  special  local  regulation 
which  would  restrict  vessel  traffic  in  the 
area  is  necessary  to  ensure  the  safety  of 
life,  limb  and  property  on  portions  of 
the  Niagara  River,  Tonawanda  Channel 
during  this  event. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1994. 


ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Ninth 
Coast  Guard  District,  1240  East  9th 
Street,  Cleveland,  Ohio  44199-2060. 

The  comments  will  be  available  for 
inspection  and  copying  at  the  Aids  to 
Navigation  and  Waterways  Management 
Branch,  Room  2083, 1240  East  9th 
Street,  Cleveland,  Ohio.  Normal  office 
hours  are  between  8  a.m.  and  4  p.m. 

(EDT),  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data  or  arguments. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGD  09-94-10)  and 
the  specific  section  of  the  proposal  to 
which  their  comments  apply,  and  give 
reasons  for  each  comment.  Receipt  of 
comments  will  be  acknowledged  if  a 
stamped,  self-addressed  postcard  or 
envelope  is  enclosed.  The  rules  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  A  45  day 
comment  period  is  used  instead  of  the 
preferred  60  day  period  to  unable  the 
Coast  Guard  to  publish  a  Final  Rule 
within  30  days  of  the  event  date.  It  has 
been  determined  that  a  45  day  comment 
period  is  sufficient  to  allow  interested 
persons  to  submit  comments  on  this 
event.  No  public  hearing  is  planned,  but 
one  may  be  held  if  written  requests  for 
a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafter  of  this  Notice  of  proposed 
rulemaking  is  Scott  J.  Smith,  Lieutenant 
junior  Grade,  U.S.  Coast  Guard,  Project 
Officer,  Aids  to  Navigation  &  Waterw'ays 
Management  Branch. 

Discussion  of  proposed  regulations 

The  Thunder  on  the  Water  will  be 
conducted  on  the  Niagara  River, 
Tonawanda  Channel,  between  the  South 
Grand  Island  Bridge  and  Tonawanda 
Island,  on  August  27,  and  28, 1994.  This 
event  will  have  an  estimated  70  inboard 
hydroplanes  and  runabouts  racing  in  a 
closed  race  course,  oval  in  shape. 


approximately  0.5  nautical  miles  long, 
0.25  nautical  miles  wide,  running 
northeast/southwest  in  the  Tonawanda 
Channel  which  could  pose  hazards  to 
navigation  in  the  area.  In  order  to 
provide  for  the  safety  of  life,  limb  and 
property,  the  Coast  Guard  is  considering 
a  proposal  to  regulate  vessel  traffic 
within  this  section  of  the  Niagara  River, 
Tonawada  Channel.  Commercial  vessels 
desiring  to  transit  the  regulated  area 
shall  provide  prior  notification  to  the 
Coast  Guard  Patrol  Commander.  Any 
vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Coast  Guard  Patrol  Commander 
(Officer  in  Charge,  U.S.  Coast  Guard 
Station  Buffalo,  NY). 

This  proposed  regulation  is  issued 
pursuant  to  33  U.S.C.  1233  as  set  out  in 
the  authority  citation  for  all  of  Part  100. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  from 
further  environmental  documentation. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  iOe  of  the 
regulatory  policies  and  procedures  of 
the  DOT  is  unnecessary. 

Collection  of  Information 

This  proposed  regulation  will  impose 
no  collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 
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List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations 
as  follows; 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1 .4b  and 
33  CFR  10(t.35. 

2.  A  temporary  section  100.35- 
T09010  is  added  to  read  as  follows; 

§100.35-109010  Thunder  on  the  Water, 
Niagara  River,  Tonawanda,  NY 

(a)  Regulated  area.  That  portion  of  the 
Niagara  River.  Tonawanda  Channel 
enclo.sed  by: 

Latitude  Longitude 

43='  00.4'  N  .  078°  54.9'  W.  to 

43°  01 .2' N  .  078°  53.2  W.  to 

43°  01 .2' N  .  078“  53.8' W.  to 

43“  00.7'  N  .  078“  55.2'  W,  thence 

to 

43°  00.4' N  .  078°  54.9' W. 

(b)  Special  local  regulation. 
Commercial  vessels  desiring  to  transit 
the  regulated  area  shall  provide  prior 
notification  to  the  Coast  Guard  Patrol 
Commander.  Any  vessels  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  prior  approval  of  the  Coast  Guard 
Patrol  Commander. 

(c)  Patrol  commander. — (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge.  U.S.  Coast  Guard  Station 
Buffalo.  NY).  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  “Coast  Guard 
Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 


regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protet;tion  of 
life,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date.  This  ser;tion  will 
become  effective  from  10  a.m.  (EDST) 
until  6  p.m.  (EDST),  on  August  27, 1994, 
and  from  11  a.m.  (EDST)  until  6  p.m.  on 
August  28. 1994,  unless  otherwise 
terminated  by  the  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Buffalo,  NY). 

Dated:  )une  2. 1994. 

Rudy  K.  Pcschel, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

IFR  Doc.  94-14875  Filed  6-17-94;  8:45  ami 
BILUNC  CODE  491&-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN37-1-€217a,  IN38-1-6256B;  FRL-6001- 
1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  Indiana’s 
1990  base  year  ozone  precursor 
inventories  for  certain  ozone 
nonattainment  areas  as  a  revision  to  the 
Indiana  ozone  State  Implementation 
Plan  (SIP).  The  emission  inventories 
were  submitted  by  the  .State  of  Indiana 
to  satisfy  a  Federal  requirement  that 
States  containing  ozone  nonattainment 
areas  submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
USEPA  guidance.  The  ozone 
nonattainment  areas  covered  by  the 
emission  inventories  addressed  in  this 
rulemaking  are  Evansville  (Vanderburgh 
.County):  Indianapolis  (Marion  County): 
Louisville  (Clark  and  Floyd  Counties): 
and  South  Bend/Elkhart  (Elkhart  and  St. 
Joseph  Counties).  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  approving  the  State’s  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 


forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
fiirther  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direi  t 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  July  20. 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulatory  Development  Section, 
Regulatory  Development  Branch  (ARlH- 

I) .  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA’s  analysis  of  it  are  available  for 
inspection  at:  Regulatory  Development 
Section,  Regulatory  Development 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
Regulation  Development  Section. 
Regulatory  Development  Branch  (AR18- 

J) .  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Telephone:  (312)  886-6057. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  niles  section 
of  this  Federal  Register. 

Dated:  June  8. 1994. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

IFR  Doc.  94-14813  Filed  6-17-94;  8:45  am! 
BILUNG  CODE  6S60-6(M> 


40  CFR  Parts  260,  261,  262,  264,  265, 
268, 270,  and  273 

lFRL-5001-4] 

RIN  2050-AD19 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Recycling  Regulatory  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule:  notice  of  data 
availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  making  available  for 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Proposed  Rules 


31560 


public  comment  additional  data 
supporting  a  proposal  published  on 
February  11, 1993  (58  FR  8102).  The 
proposal,  known  as  the  “universal 
wastes”  proposal,  addressed  the 
management  of  certain  widely-generated 
hazardous  wastes  xmder  the  Resovuce 
Conservation  and  Recovery  Act  (RCRA) 
Subtitle  C  hazardous  waste  management 
regulations.  The  data  made  available  for 
comment  by  this  notice  are  included  in 
a  dociunent  entitled  “Analysis  of 
Potential  Cost  Savings  and  the  Potential 
for  Reduced  Environmental  Benefits  of 
the  Proposed  Universal  Wastes  Rule,” 
U.S.  EPA,  April  1994.  This  document  is 
available  as  discussed  in  the  ADDRESSES 
section  below. 

DATES:  Comments  on  the  new  data  made 
available  by  this  notice  must  be 
submitted  on  or  before  July  20, 1994. 
Please  note  that  the  comment  period  for 
the  original  “universal  wastes”  proposal 
(February  11, 1993,  58  FR  8102)  closed 
on  May  12, 1993  (see  notice  of  extension 
April  8, 1993,  58  FR  18197).  The 
Agency  is  not  requesting  additional 
comments  on  the  issues  discussed  in 
that  proposal.  Comments  are  requested 
only  on  the  new  data  made  available  by 
this  notice. 

ADDRESSES:  The  data  made  available  by 
this  notice  (“Analysis  of  Potential  Cost 
Savings  and  the  Potential  for  Reduced 
Environmental  Benefits  of  the  Proposed 
Universal  Wastes  Rule,”  U.S.  EPA,  April 
1994)  is  available  for  review  in  the  EPA 
RCRA  Docket,  located  in  Room  M2616, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S.W.,  Washington,  D.C. 
20460.  The  docket  is  open  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  the  public 
must  make  an  appointment  by  calling 
(202)  260-9327.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  cost.  Additional 
copies  cost  S0.15  per  page. 

Copies  of  the  data  maae  available  by 
this  notice,  and  of  the  original  universal 
waste  proposal,  can  also  be  obtained  by 
mail  by  calling  the  RCRA  Hotline  at  the 
numbers  below. 

Persons  who  wish  to  comment  on  the 
notice  must  provide  an  original  and  two 
copies  of  their  comments,  include  the 
docket  number  (F-94-SCjSA-FFFFF), 
and  send  them  to  EPA  RCRA  Docket 
(5305),  U.S.  EPA,  401  M  Street  SW., 
Washington,  DC  20460.  In  order  to  not 
be  considered  “late,”  comments  must  be 
postmarked  on  or  before  July  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfxmd  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington,  D.C. 
metropolitan  area,  call  (703)  412-9810. 


For  information  regarding  specific 
aspects  of  this  notice,  contact  Charlotte 
Mooney,  Office  of  Solid  Waste  (5304), 

U  S.  EPA,  401  M  Street  SW., 

Washington,  DC  20460,  telephone  (202) 
260-6926. 

SUPPLEMENTARY  INFORMATION: 

I.  February  11, 1993  Proposal 

On  February  11, 1993,  EPA  proposed 
a  streamlined,  reduced  regulatory 
management  structure  for  certain 
widespread  hazardous  wastes  currently 
subject  to  full  RCRA  Subtitle  C 
regulation,  in  an  effort  to  facilitate  their 
collection  and  proper  management  (58 
FR  8102).  The  proposed  reduced 
regulatory  structure,  known  as  a  special 
collection  system,  is  designed  to  ensure 
that  management  of  these  hazardous 
wastes  is  conducted  in  a  manner  that  is 
protective  of  human  health  and  the 
environment,  given  the  diffuse  and 
diverse  population  of  generators  of  these 
wastes.  Proposed  regulatory  language 
was  included  for  hazardous  waste 
batteries,  and  suspended  and/or 
cancelled  hazardous  waste  pesticides 
that  are  recalled.  Several  other  wastes, 
including  hazardous  waste  thermostats, 
were  also  discussed  briefly  in  the 
preamble  as  possible  additions  to  the 
special  collection  system.  The  Agency 
also  included  a  proposed  petition 
process  to  be  used  to  add  additional 
wastes  to  the  special  collection  system 
in  the  future,  and  criteria  to  identify 
wastes  that  would  be  appropriate  for 
addition.  See  58  FR  8102,  February  11, 
1993  for  a  detailed  discussion  of  the 
proposal. 

II.  Description  of  Available  Data 

In  the  February  11, 1993  “universal 
wastes”  proposal  (58  FR  8126)  the 
Agency  committed  to: 

•  “Analyze  the  costs  of  Ae  current 
regulatory  requirements  for  generators 
and  collection  facilities  and  of  the 
requirements  [proposed]”; 

•  “Analyze  whether  there  are 
significant  reduced  environmental 
benefits  from  the  modifications  being 
proposed”;  and 

•  Notice  the  analysis  for  comment 
prior  to  promulgating  a  final  rule. 

The  document  made  available  for 
comment  by  this  notice,  “Analysis  of 
Potential  Cost  Savings  and  the  Potential 
for  Reduced  Environmental  Benefits  of 
the  Proposed  Universal  Wastes  Rule,” 
U.S.  EPA,  April  1994,  presents  these 
analyses.  Part  I  of  the  document 
summarizes  the  proposed  universal 
wastes  regulations  and  introduces  the 
analyses.  Part  II  discusses  and  compares 
estimated  costs  of  the  existing  Subtitle 
C  regulations  and  of  the  proposed 


chcuiges  to  these  regulations.  The 
conclusion  of  this  analysis  is  that  the 
proposed  regulations  will  result  in  total 
annual  savings  of  approximately  93 
million  dollars.  A  sensitivity  analysis  is 
also  included. 

Part  III  of  the  dociunent  discusses 
whether  the  proposed  regulatory 
changes  will  significantly  reduce  the 
environmental  benefits  provided  by  the 
current  Subtitle  C  regulations.  The 
conclusion  of  this  analysis  is  that  the 
proposed  reduced  regulations  will  not 
significantly  diminish  the 
environmental  protection  currently 
provided  by  the  full  Subtitle  C 
regulations. 

The  Agency  is  requesting  comment  on 
the  methodology  used  and  the  results  of 
both  the  cost  analysis  and  the  analysis 
of  potential  significantly  reduced 
environmental  benefits. 

Dated:  June  13, 1994. 

Elliott  P.  Laws, 

Assistant  Administrator. 

[FR  Doc.  94-14950  Filed  6-17-94;  8:45  am] 
BILUNQ  COO€  6660-5<M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

[MB-47-P] 

RIN  0938-AF64 

Medicaid  Program;  Requirements  for 
Enrollment  in  or  Payment  for  Certain 
Employer  Group  Health  Plans 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  our  regulations  to  require  States 
to  provide,  as  a  condition  of  Medicaid 
eligibility,  for  mandatory  enrollment  of 
certain  Medicaid  eligibles  in  employer- 
based  group  health  plans  determined 
cost-effective  by  States  under  guidelines 
approved  by  HCFA,  and  require  States 
to  pay  all  premiums,  and  all 
deductibles,  coinsurance,  and  other 
cost-sharing  obligations  under  these 
group  health  plans  for  items  and 
services  otherwise  covered  under  the 
approved  Medicaid  State  plans.  In 
addition,  the  proposed  rule  would 
provide  for  Medicaid  payment  of 
premiums  for  certain  individuals  who 
are  entitled  to  elect  COBRA 
continuation  coverage  (see  Public  Law 
99-272  and  section  601  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA))  under  a  group  health  plan 


31570 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Proposed  Rules 


provided  by  an  employer  with  75  or 
more  employees. 

This  rule  would  conform  our 
regulations  to  sections  4402  and  4713  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
and  must  be  received  no  later  than  5 
p.m.  on  August  19.  1994. 

ADDRESSES:  Mail  written  comments 
(original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 

Attention:  MB-47-P,  P.O.  Box  7518, 
Baltimore.  Maryland  21207-0518. 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  three 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave., 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-47-P.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
beginning  approximately  3  weeks  after 
publication  of  this  document,  in  Room 
309-G  of  the  Department’s  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-690-7890). 

If  you  wish  to  submit  written 
comments  on  tlie  information  collection 
requirements  contained  in  this  proposed 
rule,  you  may  submit  written  comments 
to:  Laura  Oliven,  HCFA  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Ross.  (410)  966-5855. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Medicaid  is  the  Federally  assisted 
State  program  authorized  under  title 
XIX  of  the  Social  Security  Act  (the  Act) 
to  provide  medical  care  to  persons  of 
limited  means.  Among  these  persons  are 
those  individuals  who  receive  financial 
assistance  under  title  IV-A  (Aid  to 
Families  of  Dependent  Children 
(AFDC)),  and  title  XVI  (Supplemental 
Security  Income  (SSI))  and  mandatory 
State  supplements  (SSP)  and  in  the 
territories  title  XVI  (Old-Age  Assistance 


(OAA),  Aid  to  the  Blind  (AB),  Aid  to  the 
Permanently  and  Totally  Disabled 
(APTD),  Aid  to  the  Aged,  Blind  or 
Disabled  (AABD)).  Each  State 
determines  the  scope  of  its  program, 
within  limitations  and  guidelines 
established  by  the  law  and  the 
implementing  regulations  at  42  CFR  part 
430  et  seq.  Each  State  submits  a  State 
plan  that,  when  approved  by  HCFA, 
provides  the  basis  for  granting  Federal 
funds  to  cover  part  of  the  expenditures 
incurred  by  the  State  for  medical 
assistance  and  the  administration  of  the 
program. 

Section  1902(a)  of  the  Act  specifies 
the  eligibility  requirements  that 
individuals  must  meet  in  order  to 
receive  Medicaid.  Other  sections  of  the 
Act  describe  the  eligibility  groups  in 
detail  and  specify  limitations  on  what 
may  be  paid  for  as  “medical  assistance." 

II.  Legislative  Changes  and  Discussion 
of  Regulatory  Provisions 

A.  Medicaid  Payments  for  Medicaid 
EUgibles  Under  Group  Health  Plans 

1.  Statutory  Provisions 

Under  section  1905(a)  of  the  Act. 

States  may  pay  health  insurance 
premiums  on  behalf  of  eligible 
recipients.  In  such  cases,  the  insurer  is 
liable  to  pay  for  benefits  covered  under 
its  plan  but  Medicaid  continues  to  pay 
for  services  covered  under  the  Medicaid 
plan  (but  not  covered  under  the 
insurer’s  plan).  In  addition.  State 
payment  of  a  health  insurance  premium 
must  not  have  the  effect  of  limiting  a 
recipient’s  rights  under  Medicaid  (for 
example,  freedom  of  choice  among 
providers).  Section  4402(a)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  ’90),  Public  Law  101-508, 
enacted  on  November  5, 1990,  added 
section  1906  to  title  XIX  of  the  Act  to 
require  States  to  provide,  as  a  condition 
of  Medicaid  eligibility,  for  mandatory 
enrollment  of  certain  Medicaid  eligibles 
in  employer-ba.sed  group  health  plans 
determined  to  be  cost-effective  under 
guidelines  established  by  the  Secretary. 
This  provision  applies  to  the  50  States 
and  the  District  of  Columbia  and 
includes  any  State  providing  Medicaid 
to  its  recipients  under  an  experimental, 
pilot,  or  demonstration  project  under 
the  waiver  authority  of  section  1115  of 
the  Act.  A  group  health  plan  is  defined 
under  section  1906(e)(1)  as  having  the 
same  meaning  given  the  term  in  section 
5000(b)(1)  of  the  Internal  Revenue  Code 
of  1986,  and  included  in  the  provision 
of  COBRA  continuation  coverage  by  a 
plan  under  title  XXII  of  the  Public 
Health  Service  Act,  section  4980B  of  the 
Internal  Revenue  Code  of  1986,  or  title 


VI  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA). 

In  addition  to  adding  section  1906  to 
the  Act,  section  4402  of  OBRA  ’90  made 
the  following  conforming  amendments: 

•  Added  a  new  section  1902(a)(25)(G) 
to  specify  that  State  plans  must  meet  the 
new  requirements  of  section  1906  for 
enrollment  of  individuals  under  group 
health  plans  (Section  4402(a)(1)). 

•  Aclded  a  new  section  1902(e)(ll)(A) 
to  allow  States  to  continue  Medicaid 
payments  of  premiums,  deductibles, 
coinsurance,  and  other  cost-sharing 
obligations  on  behalf  of  a  Medicaid 
recipient  required  to  enroll  in  a  group 
health  plan  for  a  State-defined  period  of 
up  to  6  months  after  the  effective  date 
of  the  recipient’s  enrollment,  even  if  the 
enrollee  ceases  to  be  eligible  for 
Medicaid  during  that  period,  but  only 
for  services  covered  under  the  group 
health  plan. 

•  Added  a  new  subparagraph  (XI)  in 
the  matter  following  section 
1902(a)(10)(F)  to  allow  Medicaid 
coverage  for  the  cost  of  premiums, 
deductibles,  coinsurances,  and  other 
cost-sharing  obligations  for  individuals 
in  cost-effective  group  health  plans 
without  requiring  the  availability  of 
comparable  services  of  the  same 
amount,  duration  and  scope  to  any  other 
individuals  (Section  4402(d)(1)). 

•  Revised  section  1903(u)(l)(D)(iv)  to 
specify  that  in  determining  the  amount 
of  erroneous  excess  payments  for 
purposes  of  Federal  financial 
participation  (FFP),  HCFA  will  not 
include  any  error  with  respect  to 
Medicaid  payments  made  in  violation  of 
section  1906  of  the  Act  (Section 
4402(b)). 

•  Revised  section  1905(a)  by  adding 
language  to  indicate  that  “medical 
assistance”  may  include  expenditures 
for  Medicare  cost-sharing  and  premiums 
under  Part  B  for  individuals  who  are 
eligible  for  medical  assistance  and  are 
AFDC.  SSI.  OAA.  AB,  APTD.  or  AABD 
recipients  or  SSP  beneficiaries  and  are 
eligible  for  medical  assistance  made 
available  to  individuals  described  in 
section  1902(a)(10)(A):  and,  except  in 
the  case  of  individuals  65  years  of  age 
or  older  and  disabled  individuals 
entitled  to  Medicare  who  are  not 
enrolled  under  Medicare  Part  B,  other 
insurance  premiums  for  medical  or  any 
other  type  of  remedial  care  or  cost. 

•  Revised  section  1903(a)(1)  to  delete 
the  reference  to  Medicaid  expenditures 
for  Medicare  cost-sharing  and  premiums 
under  Part  B.  This  language  was  added 
to  section  1905  of  the  Act  in  the 
definition  of  medical  assistance. 

Section  4402  of  OBRA  ’90  has  also 
undermined  the  legal  basis  of  Pottgeiser 
V.  Sullivan.  906  F.2d  1319  (9th  Cir. 
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1990).  In  Pottgeiser,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
affirmed  a  lower  court’s  ruling  that  the 
definition  of  "medical  assistance”  under 
section  1905(a)  of  the  Act  did  not 
include  the  payment  of  medical 
insurance  premiums.  We  note  that  the 
Ninth  Circuit  issued  its  Pottgeiser 
decision  on  June  25, 1990.  However, 
section  4402  of  OBRA  ’90  subsequently 
amended  section  1905(a)  of  the  Act  to 
include  the  payment  of  medical 
in.surance  premiums  expressly  within 
the  definition  of  "medical  assistance.” 
Therefore,  we  regard  section  4402  of 
OBRA  ’90  as  superseding  legislation, 
which  effectively  nullifies  any  legal 
effect  of  Pottgeiser. 

2.  Identification  of  Cost-Effective  Plans 

Section  1906(a)(1)  requires  States  to 
implement  guidelines  that  are 
established  by  the  Secretary  to  identify 
cases  in  which  enrollment  of  a  Medicaid 
eligible  individual  in  a  group  health 
plan  (in  which  the  individual  is 
otherw’ise  eligible  to  be  enrolled)  is  cost- 
effective.  In  section  1906(e)(2)  of  the 
Act,  the  term  "cost-effective”  means  the 
cost  of  paying  the  premiums  and  cost¬ 
sharing  obligations  under  a  group  health 
plan  is  likely  to  be  less  than  the  cost  of 
providing  services  covered  under  the 
State  plan. 

To  determine  cost-effectiveness,  we 
would  require  States  to  use  the  cost- 
effectiveness  methodology  included  in 
their  approved  State  plan.  States  are 
required  to  use  either  the  methodology 
described  in  §  3910.11  of  the  State 
Medicaid  Manual  (HCFA  Pub.  45-3),  or 
an  alternative  methodology  that  could 
be  supported  by  documentation 
furnished  by  a  State.  The  State’s 
alternative  methodology,  at  a  minimum, 
must  include  factors  accounting  for  the 
employee’s  premiums,  coinsurance, 
deductibles,  and  other  cost-sharing 
obligations  under  the  group  health  plan. 
It  must  compare  these  factors  to  the 
State’s  average  Medicaid  expenditures 
for  an  equivalent  set  of  services  for  an 
individual  with  similar  characteristics. 

To  comply  with  the  section  1906 
requirement  that  the  Secretary  establish 
cost-effectiveness  guidelines,  we  are 
restating  the  information  contained  in 
the  State  Medicaid  Manual  as  an 
example  of  an  acceptable  methodology 
that  a  State  must  include  in  its  State 
plan. 

Our  guidelines  consist  of  the 
following  steps: 

Step  1 — Policy  Information.  The 
agency  obtains  information  on  all  group 
health  plans  available  to  the  Medicaid 
recipient.  The  Medicaid  recipient  is 
responsible  for  providing  the  State  with 
all  the  neces.sary  plan  information  and 


reporting  changes  with  respect  to  plan 
benefits.  This  information  must  include 
the  effective  date  of  the  policy,  any 
exclusions  to  enrollment,  the  services 
covered  under  the  policy,  the 
employee’s  share  of  premiums  paid  to 
the  health  plan  and  other  costs  that  may 
be  necessary  for  enrollment  in  the  plan. 

Step  2 — ^Average  Medicaid  Costs. 

Using  the  Medicaid  Management 
Information  System  (MMIS),  the  agency 
obtains  the  average  total  annual 
Medicaid  costs  of  persons  having 
characteristics  similar  to  the  applicant 
(age,  sex,  categorical  group  and 
geographic  data). 

Step  3 — Medicaid  Costs  for  Included 
Services.  The  agency  determines  the 
amount  of  the  total  yearly  Medicaid 
expenditures  for  services  covered  by  the 
specific  group  health  policy.  Compute 
the  percentage  of  expenditures  for  group 
health  plan  services  to  expenditures  for 
Medicaid  services.  Then  adjust  the 
average  total  annual  Medir.aid  costs 
specified  in  step  2  by  this  percentage. 
This  is  the  "Medicaid  average  covered 
expense  amount.” 

Step  4 — Group  Health  Plan  Costs  for 
Included  Services.  The  agency  adjusts 
the  Medicaid  average  covered  expense 
amount  (amount  calculated  in  step  3) 
fur  the  higher  prices  employer  plans 
typically  pay.  The  agency  may  use  a 
single  State-specific  factor  derived  from 
experience  with  third  party  liability 
(TPL)  claims  or  use  group  health  plan 
specific  information.  Alternatively,  the 
agency  may  use  a  national  average  factor 
which  HCFA  supplies  and  updates 
periodically.  The  Medicaid  covered 
expense  is  multiplied  by  this  factor  to 
produce  an  estimated  covered  expense 
as  recognized  by  the  employer  health 
plan.  This  is  the  "health  plan  cost.” 

Step  5 — Adjustment  for  Coinsurance 
and  Deductible  Amounts.  The  health 
plan  cost  (amount  from  step  4)  is 
multiplied  by  an  average  employer 
health  insurance  payment  rate  to  obtain 
the  "employer  recognized  covered 
expense”  amount.  The  agency  derives 
the  average  employer  health  insurance 
payment  rate  fi'om  State  specific  tables, 
if  available,  or  group  health  plan 
specific  information.  Alternatively,  for 
Stale  agency  use,  HCFA  supplies  and 
periodically  updates  national  tables. 
This  health  insurance  average  payment 
rate  number  will  vary  in  relation  to  the 
amount  of  the  average  employer 
recognized  covered  expense. 

Step  6 — Administrative  Costs.  The 
agency  accounts  for  any  additional 
Medicaid  administrative  costs  incurred 
in  processing  the  group  health 
information  by  determining  the  average 
increase  in  cost  per  recipient.  These 
costs  may  include  all  up-front 


administrative  costs  associated  with  the 
implementation  of  this  provision.  These 
costs  must  be  amortized  over  a  5-year 
period. 

Step  7 — Cost-Effectiveness 
Calculation.  Compare  the  costs  under 
the  group  health  plan  to  those  costs 
under  Medicaid.  This  comparison  is  as 
follows: 

Group  Health  Plan 

•  Subtract  the  employer  recognized 
covered  expense  (step  5)  from  the  health 
plan  cost  (step  4)  (the  figure  obtained  is 
the  proxy  for  deductibles,  coinsurance 
and  limitations  within  group  health 
plans): 

•  Add  the  employee’s  share  of 
premiums  paid  (step  1);  and 

•  Add  the  additional  administrative 
costs  (step  6)  (the  figure  obtained  is  the 
total  State  costs  under  the  group  health 
plan). 

Medicaid  Expenditures 

•  Subtract  the  total  State  costs, 
obtained  above,  from  the  Medicaid 
average  covered  expense  amount  (step 
3). 

•  Cost-effectiveness  is  achieved  if 
costs  calculated  under  the  group  health 
plan  are  lower  than  costs  calculated  for 
the  same  services  under  Medicaid.  (See 
example  on  determining  cost- 
effectiveness.) 

Note:  When  non-Medicaid  eligible  family 
members  are  enrolled  in  group  health  plans 
in  order  to  enroll  the  Medicaid  eligible 
family  member,  do  not  include  the 
deductible,  coinsurance,  and  other  cost¬ 
sharing  obligations  for  non-Medicaid  eligible 
family  members  in  calculations. 

To  illustrate  implementation  of  the 
cost-effectiveness  guidelines,  we 
include  the  following  example: 

Example  of  Cost-Effectiveness 
Guidelines 

Step  1 — Policy  Information.  Obtain 
information  on  all  group  health  plans 
available  to  the  Medicaid  recipient.  This 
information  must  include  the  effective 
date  of  the  policy,  exclusions  to 
enrollment,  the  covered  services  under 
the  policy  and  the  employee’s  share  of 
premiums  paid  to  the  health  plan. 
Individual: 

Ms.  Smith,  age  25,  AFDC,  county  X. 

Daughter,  age  6,  AFDC,  county  X. 
Group  Health  plan: 

Effective  date  1/1/91. 

No  exclusions. 

Six  Covered  Serx’ices — Hospital 
Inpatient,  Hospital  Outpatient, 
Physician  Services,  Clinic, 
Laboratory  and  X-ray,  and 
Prescription  Drugs. 

Premiums:  $840.00  yearly. 
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Step  2 — Average  Medicaid  Costs. 
Using  the  Medicaid  Management 
Information  System  (MMIS),  obtain  the 
average  total  costs  per  person  per  year 
for  Medicaid  services  to  persons  having 
characteristics  similar  to  the  applicant 
(age,  sex,  Medicaid  eligibility  category 
and  geographic  data). 

MMIS  Data; 


25  year  old  female,  AFDC, 

county  X  .  =  $1,550.00 

6  year  old  female,  AFDC. 
county  X  .  =  1 .250.00 

Total  Medicaid  Ex¬ 
penses  .  $2,800.00 

Step  3 — Medicaid  Costs  for  Included 
Services.  Determine  the  amount  of  the 
total  yearly  Medicaid  expenditures  for 
the  services  covered  by  the  specific 
group  health  plan. 

Ten  services  offered  under  the  State 
plan: 

Inpatient  Hospital 
Clinic — 

SNF  and  Home  Health 
Physician  Service 
Physical  Therapy 
Outpatient  Hospital 
Laboratory  and  X-ray 
EPSDT 

Family  Planning  Services 
Prescription  Drugs 
Six  services  offered  under  the  group 
health  plan: 

Inpatient  Hospital 
Clinic — 

Physician  Services 
Outpatient  Hospital 
Laboratory  and  X-ray 
Prescription  Drugs 
Here,  the  services  covered  by  the 
group  health  plan  are  the  most 
frequently  used  services  under  both  the 
group  health  plan  and  under  the 
Medicaid  State  plan.  For  purposes  of 
this  example,  these  six  services  happen 
to  comprise  82  percent  of  the  Medicaid 
costs  iri  the  example  State.  On  an 
average  annual  basis,  the  costs  to 
Medicaid  of  providing  the  six  services 
offered  under  the  group  health  plan  are: 


Ms.  Smith's  expenses  at  62%  .  $1,271.00 

Daughter’s  expenses  at  82%  ...  1,025.00 

Medicaid  average  covered  ex¬ 
pense  amount .  $2,296.00 


Step  4 — Group  Health  Plan  Costs  for 
Included  Services.  Adjust  the  Medicaid  . 
average  covered  expense  amount 
(amount  fi-om  step  3)  for  the  higher 
prices  employer  plans  typically  pay. 


Use  either  a  single  State  specific  factor 
derived  from  experience  with  TPL, 
group  health  plan  specific  information, 
or  a  national  factor  supplied  by  HCFA. 
For  the  purpose  of  this  example,  1.3  was 
used  as  a  factor.  The  Medicaid  covered 
expense  is  multiplied  by  this  factor  to 
produce  an  estimated  covered  expense 
as  recognized  by  the  employer  plan. 


Medicaid  average  covered  ex¬ 


pense  amount .  $2,296.00 

National  average  factor  .  xl.3 

The  health  plan  cost  . $2,984.00 


Step  5 — Adjustment  for  Coinsurance 
and  Deductible  Amounts.  The  health 
plan  cost  (amount  from  step  4)  is 
multiplied  by  an  average  employer 
health  insurance  payment  rate  to  obtain 
the  employer  recognized  covered 
expense  amount.  Derive  the  average 
employer  health  insurance  payment  rate 
from  State  specific  tables,  national 
tables,  or  group  health  plan  specific 
information.  Assume  the  number  is  75 
percent  for  the  purpose  of  this  example. 
This  average  payment  rate  number  will 
vary  in  relation  to  the  amount  of  average 
employer  recognized  covered  expense. 


Costs  to  health  plan  for  serv¬ 
ices  .  $2,984.80 

Average  employer  payment 
rate  (75%)  . x.75 

Employer  recognized  amount  .  $2,238.60 


Step  6 — Administrative  Costs. 
Account  for  any  additional  Medicaid 
administrative  costs  incurred  in 
processing  the  group  health  information 
by  determining  the  average  increase  in 
cost  per  recipient.  These  costs  may 
include  all  up-front  administrative  costs 
associated  with  the  implementation  of 
this  provision.  These  costs  must  be 
amortized  over  a  5-year  period. 


Increased  cost  to  process  in¬ 
formation  .  $50.00 

Number  of  recipients  .  x.2 

Additional  administrative 
costs  .  $100.00 


Step  7 — Cost-Effectiveness 
Calculation.  Compare  the  costs  under 
the  group  health  plan  to  those  costs 
under  Medicaid. 


Group  health  plan  cost  (step 

4)  .  $2,984.80 

Employer  recognized  covered 

expense  (step  5)  . „...  -2,238.60 


Proxy  for  deductible,  coinsur¬ 
ance  and  limitations  within 
types  of  services  covered 
under  the  group  health  plan  $746.20 

Employee’s  premiums  (step  1)  840.00 

Additional  admin,  costs  (step 
6)  .  +100.00 

Total  State  costs  .  $1,686.20 


Cost-effectiveness  is  achieved  if  the 
State’s  additional  expenditures  under 
the  group  health  plan  are  likely  to  be 
lower  than  the  State’s  expenditures  for 
services  under  Medicaid. 


Medicaid  average  covered  ex¬ 
pense  amount  (step  3)  .  $2,296.00 

Total  State  costs  .  -1,686.20 

Savings  from  group  health 
plan .  5609.80 


3.  Condition  of  Eligibility 

Under  section  1906(a)(2)  of  the  Act, 
an  otherwise  Medicaid  eligible 
individual  who  is  also  eligible  to  enroll 
in  an  employer-based  group  health  plan, 
which  the  State  determines  under  the 
Secretary’s  guidelines  to  be  cost- 
effective,  must  enroll  in  the  group 
health  plan  as  a  condition  of  his  or  her 
continued  eligibility  for  Medicaid.  We 
interpret  this  requirement  to  mean  that 
if  a  Medicaid  recipient  is  currently 
enrolled  in  a  non-employer-based  health 
plan  and  is  also  eligible  to  enroll  in  a 
cost-  effective  employer-based  group 
health  plan,  the  recipient  must  enroll  in 
the  cost-effective  group  health  plan  to 
maintain  his  or  her  Medicaid  eligibility. 
However,  continued  enrollment  in  the 
non-employer-based  plan  is  not 
mandatory.  This  requirement  must  be 
met  at  the  time  of  determination  of 
initial  eligibility  or,  for  current 
Medicaid  recipients,  at  the  time  of  an 
eligibility  redetermination  with  certain 
exceptions  as  provided  by  the  statute.  If 
more  than  one  cost-effective  group 
health  plan  is  identified  by  the  State, 
the  individual  has  the  option  of 
enrolling  in  the  cost-effective  plan  of  his 
or  her  choice. 

Note:  If  an  individual  meets  the  plan 
enrollment  requirements  and  the  request  is 
denied  by  the  plan,  he  or  she  will  have  met 
the  conditions  of  this  provision. 

Under  section  1906(b)(1)  of  the  Act, 
the  Secretary  (and,  consequently.  States) 
must  take  into  account  that  an 
individual  may  only  be  eligible  to  enroll 
in  group  health  plans  at  limited  times 
(open  season)  and  only  if  other 
individueds  (not  necessarily  eligible  for 
nor  entitled  to  medical  assistance  under 
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the  State  plan)  are  also  enrolled  in  the 
group  health  plan  simultaneously. 

If  the  avail^ility  for  enrollment  in  the 
group  health  plan  and  eligibility  to 
Medicaid  benefits  do  not  coincide,  the 
State  should  have  a  procedure  in  place 
for  recontacting  individuals  prior  to  the 
next  enrollment  period.  The  Medicaid 
recipient  will  be  entitled  to  receive 
Medicaid  services  pending  that 
recipient’s  application  to  enroll  in  the 
group  health  plan  during  the  next  open 
season. 

Although  enrollment  in  a  cost- 
effective  group  health  plan  is  a 
condition  of  Medicaid  eligibility,  an 
individual’s  disenrollment  from  a  group 
health  plan  is  permissible  under  these 
circumstances:  (1)  The  State  reevaluates 
the  cost-effectiveness  of  the  group 
health  plan  during  the  State’s 
redetermination  of  the  individual’s 
eligibility,  (2)  the  group  health  plan  is 
no  longer  available,  for  example,  due  to 
the  individual  leaving  employment  or 
changing  jobs,  or  (3)  the  individual  was 
enrolled  through  a  spouse  who  is  no 
longer  willing  to  enroll  the  individual. 

Section  1906(a)(2)  requires  every 
individual  entitled  to  receive  Medicaid 
to  apply  for  enrollment  in  a  cost- 
effective  group  health  plan  as  a 
condition  of  initial  or  continued 
eligibility  for  Medicaid.  However,  under 
section  1906(b)(2),  enrollment  in  the 
group  health  plan  is  not  a  condition  of 
initial  or  continued  Medicaid  eligibility 
for  a  child  if  a  parent  fails  to  enroll  that 
child.  We  also  note  that  where  a 
Medicaid  eligible  spouse  (for  example,  a 
wife)  cannot  apply  for  enrollment  in  her 
husband’s  group  health  plan  if  her 
husband  fails  to  enroll  her,  she  will  not 
lose  eligibility  for  Medicaid  by  virtue  of 
his  failure  to  enroll  her.  This  is  because 
the  section  1906(a)(2)  requirements  do 
not  apply  to  a  Medicaid  eligible  spouse 
who  does  not  have  the  independent 
ability  to  apply  for  enrollment  in  a  cost- 
effective  group  health  plan. 

4.  Services  Covered 

Under  section  1906(c)(2)  of  the  Act, 
an  individual’s  enrollment  in  a  group 
health  plan  does  not  change  the 
individual’s  eligibility  for  benefits 
under  the  State  plan.  However,  under 
section  1902(a)(25),  Medicaid  is  a  payer 
of  last  resort  with  respect  to  services 
covered  under  the  group  health  plan.  In 
other  words,  the  group  health  plan’s 
payment  is  considered  primary  to  any 
Medicaid  payments.  The  State  must  pay 
for  services  covered  under  the  State 
plan  which  are  not  otherwise  included 
in  the  group  health  plan  under  the  terms 
and  conditions  applicable  to  all  other 
Medicaid  recipients.  States  must 
establi.sh  their  own  procedures  to  pay 


for  Medicaid  services  that  are  not 
included  under  the  group  health  plan. 

We  recognize  that  some  providers  that 
participate  in  group  health  plans  may 
not  be  Medicaid-participating  providers. 
Of  course.  States  should  always 
encourage  all  providers  to  participate  in 
Medicaid.  However,  in  the  interest  of 
State  flexibility,  we  are  offering  several 
options  that  States  may  elect  to  resolve 
problems  that  may  arise  from  non- 
Medicaid-participating  providers 
furnishing  services  to  Medicaid 
recipients. 

First,  States  that  deem  providers  to  be 
Medicaid-participating  providers  merely 
through  the  submission  of  a  bill  for 
services  to  the  State  Medicaid  agency 
(as  is  currently  permitted  for  qualified 
Medicare  beneficiaries)  may  similarly 
do  so  for  providers  in  cost-effective 
group  health  plans.  In  lieu  of  this 
voluntary  provider  arrangement.  States 
could  require  that  all  providers  in  a 
cost-effective  group  health  plan  bill 
States  directly  for  residual  charges  on 
services  provided  to  Medicaid 
recipients.  In  other  words.  States  may 
deem  all  providers  in  cost-effective 
group  health  plans  to  be  Medicaid- 
participating  providers  by  billing  the 
State  directly  for  any  care  or  services 
provided  under  the  group  health  plan, 
which  are  otherwise  covered  under  the 
State  Medicaid  plan,  but  which  are  not 
fully  paid  by  the  group  health  plan. 

Alternatively,  States  may  ascertain 
what  percentage  of  providers  in  a  group 
health  plan  participate  in  Medicaid,  and 
incorporate  that  percentage  into  the 
determination  of  whether  a  group  health 
plan  is  cost-effective.  If  the  State 
determines  that  fewer  than  a  certain 
percentage  (specified  by  the  State)  of  all 
providers  in  a  group  health  plan  are  not 
Medicaid-participating  providers,  the 
group  health  plan  would  not  be  cost- 
effective. 

If  either  of  these  options  is  not 
feasible  for  a  State,  we  will  allow  a  State 
to  reimburse  recipients  directly  in  the 
event  a  recipient  is  billed  directly  for 
any  care  or  services  provided  under  the 
group  health  plan,  which  are  otherwise 
covered  under  the  State  Medicaid  plan, 
but  which  are  not  fully  paid  by  the 
group  health  plan.  We  will  allow  States 
to  pay  recipients  directly  where  a  State 
demonstrates  that  failure  to  do  so  would 
render  section  1906  of  the  Act  a  nullity. 
A  situation  in  which  the  provisions  of 
section  1906  could  not  be  effectuated 
but  for  direct  payment  to  recipients 
presents  extraordinary  circumstances 
sufficient  to  justify  direct  payment  to 
recipients.  Under  any  of  these  scenarios, 
a  State  would  have  to  pay  for  all  cost¬ 
sharing  obligations,  even  if  such  costs 
are  above  the  State’s  usual  Medicaid 


rate  for  services  provided  to  Medicaid 
recipients. 

In  addition,  the  State  agency  must  pay 
for  an  eligible  enrollee’s  premiums  for  a 
group  health  plan  determined  cost- 
effective,  and  for  all  deductibles, 
coinsurance,  and  other  cost-sharing 
obligations  under  the  group  health  plan 
for  items  and  services  otherwise  covered 
under  the  State  plan,  under  section 
1906(a)(3).  Further,  when  a  non- 
Medicaid  eligible  family  member  must 
first  be  enrolled  in  a  group  health  plan 
in  order  for  the  Medicaid  eligible 
member  to  receive  coverage,  section 
1906(c)(1)(B)  provides  that  where  it  is 
determined  to  be  cost-effective  (taking 
into  account  payment  of  all  such 
additional  premiums),  Medicaid 
payment  is  available  for  the  premiums 
(but  no  other  forms  of  cost-sharing)  of 
the  non-Medicaid  eligible  member. 

5.  Payment  Procedures 

As  noted  above,  the  State  must  treat 
payment  for  services  covered  under  the 
group  health  plan  as  a  third  party 
liability  under  section  1902(a)(25)  of  the 
Act.  Where  Medicaid  must  participate 
in  cost-sharing  for  deductibles  and 
coinsurance,  the  State  is  required  to 
reimburse  all  cost-sharing  at  the 
employer-based  group  health  plan 
payment  rate.  The  State  is  not  required 
to  pay  for  the  nominal  cost-sharing 
amounts  otherwise  permitted  under 
section  1916  of  the  Act  which  are  the 
recipient’s  responsibility. 

Section  1902(e)(ll)  of  the  Act 
provides  States  with  the  option  to 
continue  payments  to  the  group  health 
plan  on  behalf  of  a  Medicaid  recipient 
after  the  recipient  ceases  to  be  eligible 
for  Medicaid  for  a  maximum  period  of 
6  months  from  the  effective  date  of  the 
recipient’s  required  enrollment  in  the 
group  health  plan  under  section  1906(a). 
A  State  electing  this  option  must 
include  this  provision  in  its  State  plan, 
and  should  specify  the  length  of  the 
applicable  period. 

6.  Federal  Financial  Participation 

Section  1906(c)(1)  specifies  that,  for 
purposes  of  section  1903(a)  of  the  Act, 
FFP  is  available  as  “medical  assistance’’ 
for  all  premiums,  deductibles, 
coinsurance  and  other  cost-sharing 
obligations  under  the  group  health  plan 
for  services  covered  under  the  State 
plan.  However,  if  the  State  imposes 
nominal  cost  sharing  under  section  1916 
of  the  Act,  payment  of  such  amounts  are 
the  recipient’s  responsibility  and  are  not 
paid  for  under  section  1906.  Therefore, 
FFP  is  not  available  for  the  nominal 
cost-sharing  amounts  otherwise 
permitted  under  section  1916  of  the  Act. 
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If  a  non-Medicaid  eligible  family 
member  must  be  enrolled  in  the  group 
health  plan  in  order  to  obtain  coverage 
for  the  Medicaid  eligible,  FFP  is 
available  for  premiums  only  (but  not  for 
any  other  cost-sharing  expenses)  for  the 
non-Medicaid  eligible  family  member(s) 
as  payment  for  medical  assistance  for 
the  eligible  individual. 

If  a  Medicaid  recipient’s  group  health 
plan  offers  a  wider  array  of  services  than 
those  services  covered  under  the  State 
plan,  no  FFP  is  available  for  the 
deductibles,  coinsurance  and  other  cost¬ 
sharing  obligations  for  non-covered 
services.  For  States  that  elect  to  cover 
individuals  during  the  optional  period 
allowed  under  section  1902(e)(ll),  FFP 
would  be  restricted  to  the  individual’s 
premiums  and  appropriate  deductibles 
and  coinsurance  for  services  provided  to 
the  individual  under  the  group  health 
plan,  and  would  not  be  available  for 
payment  for  any  other  items  and 
services  covered  by  the  State  plan. 

If  a  Medicaid  recipient  is  currently 
enrolled  in  a  non-employer-based  health 
plan  and  is  also  eligible  to  enroll  in  a 
cost-effective  group  health  plan,  the 
recipient  must  enroll  in  the  cost- 
effective  group  health  plan  to  maintain 
his  or  her  Medicaid  eligibility.  If 
enrollment  in  both  health  plans  remains 
cost-effective,  FFP  is  available  for  the 
premiums  of  the  non-employer-based 
plans  specified  in  section  1905(a)  of  the 
Act.  However,  continued  enrollment  in 
the  non-employer-based  plan  is  not 
mandatory. 

Note:  Many  cost-effective  prepaid  type 
group  health  plans  (for  example,  health 
maintenance  organizations  (HMOs)),  impose 
strict  requirements  on  care  and  services  that 
are  reimbursed  under  the  plan.  These 
requirements  may  include  use  of  certain 
providers  exclusively  and/or  prior 
authorization  for  the  need  for  care  or 
services.  If  an  enrollee  receives  services 
which  are  not  in  compliance  with  plan 
requirements,  and  the  group  health  plan 
consequently  refuses  reimbursement  for 
services  usually  covered  by  the  plan,  under 
section  1902(a)(17)(B)  of  the  Act,  FFl*  would 
not  be  permitted  for  any  service  that  is 
generally  available  to  the  recipient  without 
cost. 

7.  Determination  and  Redetermination 
of  Eligibility 

Our  rules  concerning  determination 
and  redetermination  of  eligibility  for  the 
50  States  and  the  District  of  Columbia 
are  found  in  42  CFR  part  435,  subpart 
J.  These  rules  are  not  affected  by  this 
proposed  rule. 

8.  Changes  in  the  Regulations 

We  propose  to  amend  part  435 
(Eligibility  in  States,  the  District  of 


Columbia,  the  Northern  Mariana 
Islands,  and  America  Samoa)  ns  follows; 

(a)  Eligibility  Requirements 

•  We  would  revise  §  435.3,  Basis,  to 
add  new  bases  for  part  435  resulting 
from  amendments  to  title  XDC  of  the  Act 
by  section  4402  of  OBRA  ’90.  Section 
1902(e)(ll)  concerns  the  6-month 
maximum  optional  enrollment  period  in 
a  cost-effective  group  health  plan. 

Section  1903(u)(l)  concerns  treatment  of 
erroneous  payments  made  in  violation 
of  section  1906  of  the  Act.  Section 
1905(a)  concerns  expenditures  for 
Medicare  cost-sharing  and  premiums 
under  Part  E.  Section  1906  concerns  the 
requirement  that  Medicaid  eligibles 
enroll  in  group  healtli  plans  determined 
to  be  cost-effective  under  guidelines 
established  by  the  Secretary. 

•  Section  435.10,  State  plan 
requirements,  would  be  revised  to 
specify  that  State  plans  must  require 
that,  as  a  condition  of  eligibility, 
individuals  must  enroll  in  group  health 
plans  where  the  State  agency 
determines  it  is  cost-effective  to  pay  for 
that  individual’s  premiums,  deductibles 
and  other  cost-sharing  obligations,  using 
guidelines  established  by  the  Secretary. 
The  plan  also  must  comply  with  the 
requirements  in  a  new  §435.186, 
Medicaid  payment  for  recipients 
enrolled  in  cost-effective  group  health 
plans.  In  that  new  section,  we  would 
require  that  the  State  pay  for  all 
premiums,  and  deductibles,  coinsurance 
and  other  cost-sharing  obligations  (other 
than  nominal  copayments  permitted 
under  section  1916  of  the  Act)  for 
Medicaid  recipients  for  items  and 
services  covered  under  the  State  plan. 
We  would  require  the  State  to  pay 
premiums  only  for  a  non-Medicaid 
recipient  when  that  person  must  enroll 
in  a  group  health  plan  in  order  for  the 
Medicaid  eligible  individual  to  be 
enrolled,  and  only  when  the  State 
determines  it  to  be  cost-effective  to  do 
so.  We  would  require  the  State  to  treat 
the  group  health  plan  as  a  third  party 
resource  in  .accordance  with  third  party 
liability  requirements  specified  in 

§  433.138,  except  that  FFP  would  be 
available  in  expenditures  for  services 
provided  to  recipients  who  were  eligible 
in  the  month  in  which  services  were 
provided  as  provided  under  §435.1002. 

•  A  new  §  435.611,  Limitation  of 
payment  for  special  groups  of 
individuals,  would  be  added  to  specify 
the  exceptions  and  conditions  of 
eligibility  (of  individuals  otherwise 
eligible  for  Medicaid),  for  enrollment 
and  payment  of  premiums,  deductibles, 
coinsurance,  and  other  cost-sharing 
obligations  for  items  and  service  in  a 
group  health  plan. 


(b)  Federal  Financial  Participation 
Section  435.1002  would  be  revised  to 
provide  for  *-FP  in  expenditures  for 
payment  of  premiums,  deductibles, 
coinsurance,  and  other  cost-sharing 
obligations  on  behalf  of  a  recipient 
enrolled  in  a  cost-effective  group  health 
plan,  on  behalf  of  individuals  who  are 
no  longer  eligible  but  deemed  eligible 
under  the  6-month  enrollment  option 
and  for  premiums  for  individuals  who 
must  be  enrolled. 

B.  COBRA  Continuation  Coverage 
1.  Statutory  Provisions 
The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  ’85), 
Public  Law  99-272,  requires  an 
employer  with  20  or  more  employees 
that  offers  a  group  health  plan  to  offer 
employees  the  opportunity  to  elect 
continuation  coverage  under  that  plan 
after  certain  qualifying  events 
(explained  more  fully  below),  that 
ordinarily  result  in  loss  of  such 
coverage.  This  provision  is  popularly 
known  as  COBRA  continuation 
coverage. 

Section  4713  of  OBRA  '90  amended 
title  XIX  of  the  Social  Security  Act  by 
adding  a  new  section  1902(a)(10)(F)  and 
a  new  section  1902(u)  to  specify  an 
additional  group  of  individuals  who 
may  be  eligible  for  a  limited  Medicaid 
benefit  payment  of  COBRA  premiums 
for  insurance  coverage.  These 
provisions  allow  a  State  Medicaid 
agency  the  option  to  pay  the  group 
health  insurance  premiums  for  certain 
individuals  who  are  entitled  to  elect 
COBRA  continuation  coverage. 
However,  this  provision,  unlike  the  20- 
employee  requirement  in  COBRA  '85, 
only  applies  to  group  health  plans 
provided  by  employers  with  75  or  more 
employees. 

The  term  “qualifying  event”  with 
respect  to  any  covered  employee,  is 
defined  by  section  601  of  ERISA,  as 
amended  by  section  4980B  of  the 
Internal  Revenue  Code  of  1986,  to  mean 
any  of  the  following  events  which,  but 
for  the  continuation  coverage,  results  in 
a  loss  of  coverage  of  a  qualified 
beneficiary;  death  of  the  covered 
employee;  termination  tor  reasons  other 
than  an  employee’s  misconduct,  or 
reduction  of  hours,  of  the  covered 
employee’s  employment;  divorce  or 
legal  separation  of  the  covered 
employee  from  the  employee’s  spouse: 
entitlement  of  the  employee  under 
Medicare  (title  XVIII  of  the  Act); 
cessation  of  a  dependent  child  to  meet 
the  applicable  “dependent  child” 
requirements  of  the  group  health  plan; 
or  with  respect  to  retirees,  a  filing  by  an 
employer  for  protection  under  Title  11 
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of  the  United  States  Bankruptcy  Code  of 
1978.  as  amended,  11  U.S.C.  §  101  et 
seq. 

Section  1902(aKl0)(F).  as  added  by 
section  4713  of  OBRA  *90.  provides 
States  with  the  option  of  making 
medical  assistance  available  for  COBRA 
premiums,  as  defined  in  section 
1902(u)(2),  for  qualified  COBRA 
continuation  beneficiaries  (CCBs),  as 
defined  in  section  1902(u)(l)  of  the  Act. 
Section  1902{u){l)  defines  a  CCB  as  an 
individual  who  meets  the  following 
requirements: 

•  He  or  she  is  entitled  to  elect  COBRA 
continuation  coverage; 

•  He  or  she  has  income  that  does  not 
exceed  100  percent  of  the  official 
Federal  poverty  line  applicable  to  a 
family  of  the  size  involved: 

•  He  or  she  has  resources  which  do 
not  exceed  twice  the  maximum  amount 
of  resources  that  an  individual  may 
have  to  be  eligible  for  benefits  under  the 
Supplemental  Security  Income  (SSI) 
program,  as  determined  under  section 
1613  of  the  Social  Security  Act;  and 

•  The  State  has  determined  that  the 
likely  savings  in  Medicaid  expenditures 
resulting  from  enrollment  in  COBRA 
continuation  coverage  is  expected  to 
exceed  the  cost  of  the  COBRA 
premiums.  * 

With  respect  to  the  cost -effectiveness 
determination  for  CCBs,  States  must 
determine  that  likely.  Medicaid 
expenditures  on  individuals  would  be 
higher  (if  the  individuals  were  not 
enrolled  in  the  COBRA  plan)  than  the 
cost  the  State  would  pay  in  COBRA 
continuation  premiums.  In  other  words, 
the  State  must  determine  that  enrolling 
the  individuals  in  COBRA  continuation 
coverage  results  in  savings  in  likely 
Medicaid  expenditures  that  exceed  the 
cost  of  paying  the  COBRA  prcnruums. 
This  requires  the  State  to  make  a 
reasonable  decision  that  the  individuals 
(or  family  members  that  would  be 
covered  by  the  COBRA  coverage)  are 
likely  to  become  eligible  for  Medicaid 
during  the  COBRA  continuation  period 
and  that  enrollment  is  expected  to  save 
money  for  the  Medicaid  program.  This 
decision  would  include  an  assessment 
of  whether  the  individuals  would  be 
likely  to  become  Medicaid  eligible. 

In  contemplating  scenarios  under 
which  this  cost-effectiveness  could  be 
satisfied,  we  have  identified  a  number 
of  situations  in  which  individuals 
would  appear  “likely”  ultimately  to 
generate  Medicaid  expenditures  in  the 
absence  of  COBRA  continuation 
coverage,  even  if  they  were  not 
currently  Medicaid  eligible.  This  would 
be  true,  for  example,  of  a  COBRA- 
eligible  individual  who  is  HIV  positive, 
and  accordingly  is  determined  “likely” 


to  become  Medicaid  eligible  based  upon 
disability,  and  to  incur  Medicaid  costs 
that  exceed  the  cost  of  COBRA 
premiums.  A  COBRA  eligible  individual 
who  is  not  eligible  for  Medicaid  may 
have  Medicaid-eligible  family  members 
who  would  be  covered  by  a  COBRA 
continuation  plan  if  COBRA  premiums 
were  paid  by  the  State.  In  this  case, 
savings  in  Medicaid  expenditures 
would  be  likely  to  result  from  the 
individual’s  enrollment  even  though  he 
or  she  is  not  Medicaid  eligible,  nor 
expected  to  become  Medicaid  eligible. 
Finally,  a  COBRA-eligible  individual 
may  be  eligible  for  Medicaid  as 
“medically  needy”  upon  the  satisfaction 
of  some  modest  “spend-down” 
requirement.  In  such  a  case,  it  may  well 
be  reasonable  for  the  State  to  conclude 
that  “likely”  Medicaid  expenditures 
would  exceed  the  cost  of  paying  COBRA 
continuation  premiums  that  would  have 
the  effect  of  precluding  the  individual 
from  incurring  expenses  sufficient  to 
make  him  or  her  Medicaid  eligible. 

Section  1902(u)(2)  defines  the  term 
“COBRA  premiums”  as  the  applicable 
premium  imposed  with  respect  to 
COBRA  continuation  coverage.  Section 
1902(u)(3)  defines  COBRA  continuation 
coverage  as  coverage  under  a  group 
health  plan  provided  by  an  employer 
with  75  or  more  employees  provided 
under  title  XXII  of  the  Public  Health 
Service  Act,  section  4980B  of  the 
Internal  Revenue  Code  of  1986,  or  title 
VI  of  the  Employee  Retirement  Income 
Security  Act  of  1974. 

Clause  (XI)  in  the  matter  following 
section  1902(a)(10)(F),  as  amended  by 
section  4713(a)(1)(D)  of  OBRA  ’90, 
requires  that  medical  assistance 
available  to  an  individual  defined  in 
section  1902(u)(l)  who  is  eligible  for 
medical  assistance  only  because  of 
section  1902(a)(10)(F)  be  limited  to 
medical  assistance  for  COBRA 
continuation  premiums  (as  defined  in 
section  1902(u)(2)). 

Section  1905(a)(x).  as  added  by 
section  4713(b)  of  OBRA  ’90  amends  the 
definition  of  medical  assistance  to 
include  the  new  group  of  individuals 
described  in  section  1902(u)(l)  who 
may  be  eligible  for  Medicaid  through 
payment  of  premiums  for  COBRA 
continuation  insurance  coverage. 

Section  1902(u)(4)  specifies  that,  for 
individuals  w'ho  may  qualify  for 
Medicaid  payment  for  COBRA 
continuation  coverage  and  who  are 
receiving  an  optional  State 
supplementary  payment,  the  State  must 
apply  an  income  standard  (as 
determined  under  section  1612  of  the 
Act)  of  no  more  than  100  percent  of  the 
Federal  poverty  level  applicable  to  a 
family  of  the  size  involved.  In  . 


determining  income,  except  for  costs 
described  under  section  1612(b)(4)(B)(ii) 
of  the  Act  for  certain  functionally 
disabled  individuals,  the  State  must 
exclude  costs  incurred  for  medical  care 
and  for  any  other  type  of  remedial  care 
under  this  provision. 

Because  individuals  identified  in 
section  1902(u)(4)  are  by  definition 
already  eligible  for  Medicaid,  we  are 
unaware  of  the  relevance  of  this 
provision  to  individuals  eligible  under 
section  1902(a)(10)(F).  Moreover,  we  are 
unaware  of  anything  in  the  legislative 
history  of  sec-tion  4713  which  indicates 
what  Congress  intended  to  accomplish 
by  this  provision. 

2.  Eligibility  Conditions 

In  interpreting  the  provisions  of 
section  1902(u)(l),  we  propose  to 
require  that  a  CCB  must  also  meet  the 
existing  general  non-financial 
requirements  or  conditions  of  eligibility 
for  medical  assistance  contained  in  our 
regulations  in  42  CFR  part  435.  These 
general  requirements  include,  for 
example,  the  filing  of  an  application  for 
Medicaid  (§  435.^7),  furnishing  a  social 
security  number  (§435.910),  providing 
citizenship  and  residency  information 
(§§  435.406  and  435.408),  and  assigning 
rights  to  third  party  payments  to  the 
State  Medicaid  agency  (§435.604). 
However,  these  individuals  do  not  have 
to  meet  the  categorical  requirements  of 
either  the  SSI  or  AFDC  programs.  An 
individual  who  is  otherwise  eligible  for 
Medicaid  under  the  State  plan  may  also 
be  eligible  as  a  CCB.  An  individual  who 
is  eligible  for  Medicaid  as  a  CCB  as  well 
as  under  some  other  Medicaid  eligibility 
group  may  choose,  as  specified  in 
§435.404,  to  have  eligibility  determined 
only  under  one  category.  However,  the 
individual  is  not  required  to  make  such 
a  choice.  The  individual  is  entitled  to 
have  eligibility  determined  under  all 
categories  for  which  he  or  she  may 
qualify. 

If  an  individual  does  not  specifically 
and  voluntarily  choose  to  have  his  or 
her  eligibility  determined  under  a 
specific  category,  and  if  he  or  she  is 
eligible  both  as  a  CCB  and  under 
another  group  in  the  State  plan,  the 
individual  is  designated  as  being 
eligible  both  as  a  CCB  and  the  other 
group  for  which  he  or  she  is  eligible. 

3.  Determination  of  Financial  Eligibility 

In  determining  the  income  and 
resource  eligibility  for  CCBs  under 
section  1902(u)(l)(B)  and  (C),  w'e  would 
require  the  State  to  use  the  income  and 
resources  methodologies  of  the  SSI 
program  under  sections  1612  and  1613 
of  the  Act,  respectively.  By 
methodologies,  we  mean  the  methods 
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for  determining  the  individual’s 
countable  income  and  resources,  that  is, 
the  amounts  that  may  be  considered  to 
be  available  to  the  individual. 

4.  Determination  and  Redetermination 
of  Eligibility 

The  rules  for  timely  determination  of 
eligibility  and  periodic  redetermination 
of  eligibility  set  forth  in  existing 
§§  435.911  and  435.916  would  apply  to 
determinations  and  redeterminations  of 
CCB  eligibility.  Specifically,  §435.911 
requires  the  State  to  establish  time 
standards  for  determining  eligibility, 
and  inform  the  applicant  of  what  they 
are.  Section  435.916  requires  the  State 
agency  to  redetermine  Medicaid 
eligibility,  with  respect  to  circumstances 
that  may  change,  at  least  every  12 
months  or  when  it  has  knowledge  of 
changes  that  may  affect  eligibility,  and 
requires  States  to  have  procedures  for 
recipients  to  report  changes  that  may 
affect  their  eligibility. 

Section  1902(f)  States  may  use  more 
restrictive  eligibility  criteria  than  are 
used  by  the  SSI  program  in  determining 
eligibility  for  CCBs. 

5.  Effective  Date  for  Payment  of 
Premiums  as  Medical  Assistance 

An  individual’s  effective  date  for 
Medicaid  payment  of  COBRA  premiums 
under  sections  1902(a)(10){F)  and 
1902(u)  can  be  no  earlier  than  January 
1, 1991,  the  effective  date  of  section 
4713  of  OBRA  ’90.  The  individual’s 


effective  date  of  eligibility  date  is  based 
on  the  date  of  application  and  the  date 
on  which  all  eligibility  criteria, 
including  election  of  COBRA 
continuation  coverage,  are  met.  CCBs 
are  subject  to  the  existing  policy  of  up 
to  3  months  retroactive  eligibility  as 
specified  in  §  435.914. 

6.  Federal  Financial  Participation 

FFP  is  available  for  medical  assistance 
for  COBRA  premiums  to  individuals 
who  are  entitled  to  elect  COBRA 
continuation  coverage. 

7.  Changes  in  the  Regulations 

We  propose  to  amend  part  435 
(Eligibility  in  States,  the  District  of 
Columbia,  the  Northern  Mariana 
Islands,  and  American  Samoa)  and  part 
436  (Eligibility  in  Guam,  Puerto  Rico, 
and  the  Virgin  Islands)  as  follows: 
Eligibility  Requirements. 

Sections  435.10  and  436.10  would  be 
revised  and  new  §§  435.240  and  436.274 
would  be  added  to  specify  criteria  for 
determining  COBRA  continuation 
coverage. 

Federal  Financial  Participation 

Sections  435.1002  and  436.1002 
would  be  revised  to  provide  for  FFP  in 
expenditures  for  medical  assistance  on 
behalf  of  CCBs  for  COBRA  premiums. 

Conforming  Changes 

We  would  also  make  conforming 
changes  to  §§  435.2,  435.3,  435.400, 
435.600,  436.2,  436.400  and  436.600. 

Federal  and  State  Savings 

[Dollars  in  Millions] 


III.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
the  Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities.  Individuals  and  States 
are  not  included  in  the  definition  of 
small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
Metropolitan  Statistical  area. 

Although  these  regulations  do  not 
themselves  have  a  significant  impact  on 
the  general  economy,  the  statutory 
provisions  on  which  they  are  based  are 
expected  to  have  an  impact.  In 
particular,  we  have  determined  that  the 
part  of  the  regulation  dealing  with 
section  4402  of  OBRA  ’90  has  the 
following  savings  impact  for  the 
Medicaid  program: 


FY  1994 

FY  1995 

FY  1996 

FY  1997 

State . 

$130 

100 

$140 

105 

$150 

110 

230 

245 

260 

1  275 

We  used  the  following  methodology 
to  estimate  these  savings.  We  used  data 
from  the  Current  Population  Survey 
(CPS)  and  the  National  Medical 
Expenditure  Survey  (NMES)  to  estimate 
the  fraction  of  Medicaid  recipients 
having  access  to  employer-sponsored 
insurance  (ESI)  but  not  currently 
enrolled  in  it:  about  3  percent  for 
children  and  Vz  percent  for  adults 
(including  the  disabled).  We  assumed 
that  about  75  percent  of  these 
individuals  would  be  subject  to  the 
group  health  enrollment  requirements. 
In  addition,  we  assumed  that  ESI 
premiums  rates  are  based  on  utilization 
which  is  80  to  90  percent  of  that  of 
Medicaid  enrollees  for  adults  and 
children  and  30  to  40  percent  of  these 


premiums  on  average.  Employee  cost¬ 
sharing  was  estimated  at  20  percent,  and 
the  ratio  of  Medicaid  to  employer  plan 
recognized  charges  was  assumed  to  be 
about  two-thirds. 

At  present,  we  do  not  have  the  data 
to  estimate  the  impact  of  section  4713 
of  OBRA  ’90  regarding  optional 
Medicaid  payment  of  group  health  plan 
premiums  for  COBRA  continuation 
beneficiaries.  Although  this  legislation 
creates  a  new  eligibility  group,  we  do 
not  believe  a  significant  number  of 
individuals  would  become  eligible. 
Further,  this  provision  is  optional  for 
the  States.  To  the  extent  these 
individuals  become  eligible  for 
Medicaid,  we  believe  this  provision 
would  reduce  expected  future  Medicaid 


costs  through  continued  coverage  by 
employer  group  health  plans  in  lieu  of 
Medicaid  coverage  for  a  period  of  up  to 
29  months. 

The  Secretary  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals.  We  have, 
therefore,  not  prepared  a  regulatory 
flexibility  analysis. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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IV.  Collection  of  Information 
Requirements 

Sections  435.10  and  436.10  of  these 
proposed  rules  contain  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management  , 
emd  Budget  (OMB)  under  the  authority 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  We  estimate 
that  any  State  plan  amendments 
required  by  these  provisions  will  take  a 
total  of  not  more  than  50  hours  total.  A 
notice  will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  preamble. 

V.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  unable  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  COMMENT 
PERIOD  section  of  this  preamble  to  the 
final  rule. 

List  of  Subjects 
42  CFR  Part  435 

Aid  to  families  with  dependent 
children,  Grant  programs — health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  security 
income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  families  with  dependent 
children.  Grant  programs — health, 

Guam,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 

Note;  We  have  reprinted  in  the  following 
proposed  regulations  text  certain  provisions 
included  in  a  final  rule  with  comment  period 
that  was  published  in  the  Federal  Register  on 
January  19, 1993  (58  FR  4903).  The  January 
19, 1993  nile  made  numerous  changes  to  the 
organization  and  numbering  of  the  Medicaid 
regulations.  Therefore,  we  have  reprinted  the 
provisions  in  order  to  set  forth  appropriate 
text  for  the  provisions  of  this  proposed  rule. 
The  effective  dates  for  the  January  19  final 
rule  have  been  delayed  (58  FR  9120, 

February  19, 1993;  58  FR  44457,  August  23, 
1993;  and  59  FR  8138,  February  18, 1994).  If 
at  the  time  we  issue  the  final  rule  for  these 
proposed  regulations,  the  reprinted  text  has 
been  revised  or  is  not  in  effect,  we  will  make 
appropriate  changes  to  ensure  that  the 
existing  CFR  text  is  reflected. 

42  CFR  chapter  IV,  subchapter  C 
would  be  amended  as  follows; 

A.  Part  435  is  amended  as  set  forth 
below; 


PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.2  is  revised  to  read  as 
follows; 

§  435.2  Purpose  and  applicability. 

(a)  Eligibility  and  coverage  in  general. 
This  part  sets  forth,  for  the  50  States,  the 
District  of  Columbia,  the  Northern 
Mariana  islands,  and  American 
Samoa — 

(1)  The  eligibility  provisions  that  a 
State  plan  must  contain; 

(2)  The  mandatory  and  optional 
groups  of  individuals  to  whom 
Medicaid  is  provided  under  a  State 
plan; 

(3)  The  eligibility  requirements  and 
procedures  that  the  Medicaid  agency 
must  use  in  determining  and 
redetermining  eligibility,  and 
requirements  it  may  not  use; 

(4)  The  availability  of  FFP  for 
providing  Medicaid  and  for 
administering  the  eligibility  provisions 
of  the  plan;  and 

(5)  Other  requirements  concerning 
eligibility  determinations,  such  as  use  of 
an  institutionalized  individual’s  income 
for  the  cost  of  care. 

(b) -(d)  [Reserved] 

(e)  Payments  on  behalf  of  COBRA 
continuation  beneficiaries.  This  part 
also  sets  the  requirements  for 
determining  COBRA  continuation 
beneficiary  status,  which  at  State  option 
entitles  individuals  to  have  Medicaid 
pay  COBRA  premiums  for  continuation 
coverage  in  a  group  health  plan.  These 
payments  are  optional  in  the  50  States, 
the  District  of  Columbia,  the  Northern 
Mariana  Islands,  and  American  Samoa. 

(f)  Payments  of  premiums, 
coinsurance,  deductibles,  and  other 
cost-sharing  obligations  on  behalf  of 
recipients  under  group  health  plans 
where  it  is  cost-effective  to  do  so.  This 
part  also  sets  forth  the  requirement  that 
the  State  determine  as  a  condition  of 
eligibility  that  an  individual  must  enroll 
in  a  group  health  plan,  where  the 
enrollment  is  cost-effective.  Enrollment 
in  cost-effective  plans  is  mandatory  in 
the  50  States  and  the  District  of 
Columbia. 

3.  Section  435.3  is  amended  by 
adding  the  following  statements  in 
numerical  order  to  read  as  follows: 

§435.3  Basis. 

***** 


1902(a)(10)(E)  Makes  medical 

assistance  available  for  payment  for 
Medicare  cost-sharing  (as  defined  in 
section  1905(p))  for  qualified 
Medicare  beneficiaries. 

1902(a)(10)(F)  At  State  option,  pay 
COBRA  premiums  for  individuals 
who  are  entitled  to  elect  COBRA 
continuation  coverage  under  a 
group  health  plan  provided  by  an 
employer  with  75  or  more 
employees. 

***** 

1902(e)(ll)  Optional  continued 
Medicaid  eligibility  of  up  to  6 
months  for  certain  group  health 
plan  enrollees. 

*  *  *  *  * 

1902(u)(l)  Definitions  of  COBRA 
continuation  beneficiaries. 

***** 

1903(u)(l)  Allows  FFP  to  be  av'  liable 
for  erroneous  payments  mac’ :  in 
violation  of  section  1906  of  I  le  Act. 
***** 

1905(a)  Expenditures  for  Medic.rre 
cost-sharing  and  premiums  under 
Part  B. 

***** 

1906  Mandatory  enrollment  of 

Medicaid  eligibles  in  cost-effective 
group  health  plans. 

***** 

4.  Section  435.10  is  revised  to  read  as 
follows: 

§435.10  State  plan  requirements. 

(a)  General  rule.  A  State  plan  must 
provide  that  the  requirements  of  this 
part  are  met,  and  include  the 
specifications  required  by  paragraphs 
(b).  (c),  (d),  and  (e)  of  this  section. 

(b)  Covered  groups.  The  plan  mast 
specify  the  groups  (as  described  in 
subparts  B,  C,  and  D  of  this  part)  to 
whom  the  State  provides  Medicaid,  and 
the  eligibility  conditions  for  individuals 
in  those  groups. 

(c) -(D)  [Reserved] 

(e)  Requirements  for  COBRA 
continuation  coverage.  A  State  may 
elect  to  provide  COBRA  continuation 
coverage.  If  a  State  elects  to  do  so.  the 
State  must — 

(1)  Specify  that  the  State  must  pay  all 
premiums  on  behalf  of  recipients 
enrolled  in  the  group  health  plan  as 
provided  in  §  435.240; 

(2)  Specify  a  methodology  for 
determining  the  cost-effectiveness  of  an 
individual’s  enrollment  in  a  COBRA 
group  health  plan.  This  methodology,  at 
minimum,  must  account  for  the 
employee’s  COBRA  premiums.  It  also 
must  compare  these  costs  to  the  likely 
Medicaid  expenditures  for  the 
individual.  The  methodology  must  also 
include  an  assessment  explaining  why 
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the  State  would  be  likely  to  incur 
Medicaid  expenditures  on  behalf  of  the 
individual  in  the  absence  of  enrollment 
in  COBRA  continuation  coverage. 

(3)  Treat  the  COBRA  group  health 
plan  as  a  third  party  resource  in 
accordance  with  the  third  party  liability 
requirements  specified  in  §  433.138, 
except  FTP  is  available  as  provided  in 
§435.1002. 

(4)  Specify  the  basic  requirements  for 
payment  of  group  health  insurance 
premium  expenses  on  behalf  of  any 
individual  specified  in  §435.240. 

(f)  Requirements  for  Medicaid 
payments  for  recipients  under  group 
health  plans.  In  the  case  of  the  50  States 
and  the  District  of  Columbia,  the  agency 
must  specify  that  it  meets  the 
requirements  of  §  435.186  of  this  part. 

5.  The  title  of  subpart  B  is  revised  to 
read  as  fellows: 

Subpart  E — Mandatory  Coverage  of  the 
Categorically  Needy  and  for  Special 
Groups 

6.  A  new  undesignated  center  heading 
and  §  435.186  are  added  at  the  end  of 
subpart  B  to  read  as  follows; 

Eligibility  for  Special  Groups 

§  435. 1 86  Medicaid  payments  for 
recipients  under  group  health  plans. 

(a)  Scope  and  applicability.  The 
provisions  of  this  section  are  mandatory 
in  the  50  States  and  the  District  of 
Columbia. 

(b)  Basic  requirements.  The  agency 
must — 

(1)  Identify  cases  in  which  enrollment 
of  a  Medicaid  recipient  in  an  employer- 
based  group  health  plan  is  cost-effective 
and  require,  as  a  condition  of  eligibility, 
that  individuals  (or  in  the  case  of  a 
child,  the  child’s  parent)  apply  for 
enrollment  in  such  plans,  except  as 
provided  in  paragraph  (c)  of  this 
section; 

(2)  Specify  a  methodology  for 
determining  the  cost-effectiveness  of  an 
individual’s  enrollment  in  a  group 
health  plan  that  is  acceptable  to  HCFA. 
The  agency  may — 

(i)  Use  the  methodology  establi.shed 
by  the  Secretary;  or 

(ii)  Use  an  alternative  methodology, 
which,  at  a  minimum,  must  include 
factors  accounting  for  the  employee’s 
premiums,  coinsurance,  deductibles, 
and  other  cost-sharing  obligations  under 
the  group  health  plan.  It  also  must 
compare  these  factors  to  the  State’s 
average  Medicaid  expenditures  for  an 
equivalent  set  of  services  for  an 
individual  in  similar  circumstances,  and 
may  include  factors  not  specified  in  this 
paragraph,  for  example,  considering 
lecipients’  diagnosis. 


(3)  Include  in  its  Medicaid  plcUi 
provisions  for  payment  of  all  enrollee 
premiums  necessary  for  such 
enrollment,  and  all  deductibles, 
coinsurance,  and  other  cost-sharing 
obligations  for  services  under  the  State 
plan  for  Medicaid  recipients  enrolled  in 
an  employer-based  group  health  plan 
that  has  been  determined  by  the  State  to 
be  cost  effective; 

(4)  Provide  for  payment  for  premiums 
for  non-Medicaid  eligible  family 
members  only  if  the  cost-effective 
employer-based  group  health  plan 
requires  enrollment  of  a  non-Medicaid  ' 
eligible  family  member  as  a  condition 
for  a  Medicaid  eligible  family  member 
to  enroll  in  the  group  health  plan; 

(5)  Treat  the  group  health  plan  as  a 
third  party  resource  in  accordance  with 
third  party  liability  requirements  as 
specified  in  §  435.138,  except  FFP  is 
available  as  provided  in  §435.1002;  and 

(6)  Specify  that  the  Medicaid 
recipient  will  receive  Medicaid  services 
pending  the  submission  of  the  group 
health  plan  application  during  the 
group  health  plan’s  next  open  season. 

(c)  Exceptions.  The  agency  may  not 
r(3quire,  as  a  condition  of  Medicaid 
eligibility,  that  a  child  enroll  in  a  cost- 
effective  employer-based  group  health 
plan,  when  the  parent  of  that  child  fails 
to  enroll  the  child  in  a  group  health 
plan  in  accordance  with  paragraph 

(b)(1)  of  this  section. 

7.  In  §  435.201,  the  introductory  text 
cf  paragraph  (a)  is  republished,  and 
paragraph  (a)(7)  is  added  to  read  as 
follows: 

§  435.201  Individuals  Included  in  optional 
groups. 

(a)  The  agency  may  choose  to  cover  as 
optional  categorically  needy  any  group 
or  groups  of  the  following  individuals 
who  are  not  receiving  cash  assistance 
and  who  meet  the  appropriate  eligibility 
criteria  for  groups  specified  in  the 
separate  sections  of  this  subpart: 

♦  *  *  *  * 

(7)  Individuals  described  in  section 

1 902(u)(l)  of  the  Act  who  are  entitled  to 
elect  COBRA  continuation  coverage  (as 
specified  in  §435.240). 

8.  A  new  undesignated  center  heading 
and  §  435.240  are  added  at  the  end  of 
subpart  C  to  read  as  follows: 

Options  for  Coverage  of  Special  Groups 
Who  Have  Limited  Eligibility 

§435.240  COBRA  continuation 
beneficiaries. 

(a)  Scope  and  applicability.  The 
provisions  of  this  section  are  optional  in 
the  50  States,  the  District  of  Columbia, 
the  Northern  Mariana  Islands,  and 
American  Samoa. 


(b)  Basic  requirements.  The  agency 
that  elects  this  option  must  include  in 
its  Medicaid  State  plan  the  payment  of 
group  health  insurance  premiums  on 
behalf  of  any  individual  who — 

(1)  Is  entitled  to  elect  COBRA 
continuation  coverage  as  defined  in 
paragraph  (c)  of  this  section; 

(2)  Has  resources,  as  determined  in 
accordance  with  the  SSI  methodology  at 
section  1613  of  the  Act,  that  do  not 
exceed  twice  the  maximum  amount 
established  for  SSI  eligibility  for  that 
individual; 

(3)  Has  income,  as  determined  in 
accordance  with  the  SSI  methodology  at 
section  1612  of  the  Act,  that  does  not 
exceed  100  percent  of  the  Federal 
poverty  guidelines  (as  defined  by  the 
Office  of  Management  and  Budget,  and 
revised  and  published  annually  by  the 
Department  of  Health  and  Human 
Services)  applicable  to  a  family  of  the 
size  involved;  and 

(4)  The  State  has  determined  that 
COBRA  continuation  coverage 
premiums  to  be  paid  by  the  State  with 
respect  to  enrolling  an  individual  are 
expected  to  be  less  than  the  likely 
Medicaid  expenditures  on  behalf  of  the 
individual  in  the  absence  of  enrollment. 

(c)  Definitions.  As  used  in  this 
subpart — 

COBRA  continuation  coverage  means 
coverage  under  a  group  health  plan 
provided  by  an  employer  with  75  or 
more  employees  under  title  XXII  of  the 
Public  Health  Service  Act,  section 
4980B  of  the  Internal  Revenue  Code  of 
1986,  or  title  VI  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

COBRA  premiums  means  the 
applicable  premium  imposed  with 
respect  to  COBRA  continuation 
coverage. 

(d)  Determination  of  COBRA 
continuation  coverage — 

(1)  Except  as  provided  in  paragraph 

(d)(2)  of  this  section.  States  must  use  the 
SSI  methodologies  in  sections  1612  and 
1613  of  the  Act  to  determine  income 
and  resource  eligibility  for  COBRA 
continuation  benefits. 

(2)  States  that  have  exercised  their 
option  under  section  1902(f)  of  the  Act 
may  use  more  restrictive  income  and 
resource  standards,  methodologies,  and 
criteria  in  determining  eligibility  for 
COBRA  continuation  coverage. 

(3)  States  may  not  apply  more  liberal 
income  and  resource  methodologies 
under  section  1902(r)(2)  of  the  Act  to 
this  group. 

(e)  Services  available  to  COBRA 
continuation  beneficiaries — (1)  A 
COBRA  continuation  beneficiary'  (CCB) 
who  is  not  otherwise  eligible  for 
Medicaid  (that  is,  does  not  belong  to  any 
other  eligibility  group  covered  under  the 
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State  plan)  is  only  eligible  to  have 
Medicaid  pay  premiums  specified  under 
the  COBRA  plan  on  his  or  her  behalf. 

(2)  A  CCB  who  belongs  to  one  of  the 
other  eligibility  groups  covered  under 
the  Medicaid  State  plan  may  also  be 
eligible  for  the  full  range  of  Medicaid 
services  provided  under  the  State  plan 
to  members  of  the  other  group  to  which 
the  CCB  belongs. 

9.  In  §  435.301,  the  introductory  text 
of  paragraph  (b)  and  (b)(2)  are 
republished,  paragraphs  (b)(2)(vi) 
through  (ix)  are  added  and  reserved  and 
paragraph  (l3)(2)(x)  is  added  to  read  as 
follows: 

§435.301  General  rules. 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply; 

*  «  *  *  « 

(2)  The  agency  may  provide  Medicaid 
to  any  of  the  following  groups  of 
individuals: 

***** 

(vi)-(ix)  (Reserved] 

(x)  Individuals  described  in  section 
1902(u)(l)  of  the  Act  who  are  entitled  to 
elect  COBRA  continuation  coverage 
(§435.240). 

10.  Section  435.400  is  revised  to  read 
as  follows: 

§  435.400  Scope. 

This  subpart  prescribes  general 
requirements  for  determining  eligibility 
of  categorically  and  medically  needy 
individuals  and  of  special  groups  of 
individuals  with  limited  eligibility 
specified  in  subparts  B,  C,  and  D  of  this 
part. 

11.  In  §  435.600  the  introductory  text 
is  republished  and  paragraph  (a)  is 
revised  to  read  as  follows; 

§  435.600  Scope. 

This  subpart  prescribes:  (a)  General 
financial  requirements  and  options  for 
determining  the  eligibility  of 
categorically  and  medically  needy 
individuals  emd  of  special  groups  of 
individuals  specified  in  subparts  B,  C, 
and  D  of  this  part.  Subparts  H  and  I 
prescribe  additional  financial 
requirements. 

***** 

12.  A  new  §  435.611  is  added  to  read 
as  follows; 

§  435.61 1  Limitation  of  payment  for  special 
groups  of  individuals. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  State  agency 
must  require,  as  a  condition  of 
eligibility,  that  individuals  otherwise 
entitled  to  Medicaid  (or  in  the  case  of 
a  child,  the  child’s  parent)  apply  for 


enrollment  in  a  group  health  plan, 
where  such  enrollment  is  determined  to 
be  cost-effective. 

(2)  The  agency  may  not  require,  as  a 
condition  of  Medicaid  eligibility,  that  a 
child  enroll  in  a  cost-effective  employer- 
based  group  health  plan  if  the  parent  of 
that  child  fails  to  enroll  the  child  in  a 
cost-effective  group  health  plan  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(b)  A  Medicaid  recipient  must — (1)  As 
a  condition  of  eligibility,  enroll  in  the 
group  health  plan  described  in 
paragraph  (a)(1)  of  this  section  to  obtain 
or  maintain  his  or  her  Medicaid 
eligibility;  and 

(2)  Meet  the  general  Medicaid 
eligibility  requirements  for  State 
residence,  assignment  of  rights  to  third 
party  payments,  and  furnishing  of  his  or 
her  social  security  number,  as  set  forth, 
respectively  in  §§435.403,  435.604,  and 
435.910. 

13.  Section  435.1002  is  amended  by 
adding  and  reser\dng  paragraphs  (c)  and 
(d)  and  adding  a  new  paragraph  (e)  to 
read  as  follows; 

§  435.1002  FFP  for  services. 
***** 

(c) -(d)  (Reserved] 

(e)  FFP  is  available  in  expenditures 
for — 

(1)  Payment  of  COBRA  premiums 
under  group  health  plans,  in  accordance 
with  this  part  435. 

(2)  Payment  of  premiums, 
deductibles,  coinsurance,  and  other 
cost-sharing  obligations  under  group 
health  plans  on  behalf  of  a  recipient  in 
accordance  with  this  part  435. 

(3)  Payment  of  premiums  under  group 
health  plans  on  behalf  of  individuals 
enrolled  in  a  group  health  plan  for  a 
period  defined  by  the  State  of  up  to  6 
months  after  enrollment  (beginning  on 
the  date  an  individual  becomes 
Medicaid  eligible  in  §  435.186)  even  if 
the  enrollee  ceases  to  be  eligible  for 
Medicaid  during  that  period,  but  only 
for  services  covered  under  the  group 
health  plan. 

B.  Part  436  is  amended  as  set  forth^ 
below: 

PART  43S— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  436.2  is  amended  to  add 
the  following  statements  in  numerical 
order  to  read  as  follows: 


§436.2  Basis. 

***** 

1902(a)(10)(E)  Makes  medical 

assistance  available  for  payment  for 
Medicare  cost -sharing  described  in 
section  1905(p)  for  qualified 
individuals. 

1902(a)(10)(F)  At  State  option,  pay 
COBRA  premiums  for  individuals 
who  are  entitled  to  elect  COBRA 
continuation  coverage  under  a 
group  health  plan  provided  by  an 
employer  with  75  or  more 
employees. 

***** 

1902(u)(l)  Definition  of  COBRA 
continuation  beneficiaries. 

ft  *  *  *  * 

3.  Section  436.10  is  revised  to  read  as 
follows: 

§436.10  State  plan  requirements. 

(a)  General  rule.  A  State  plan  must 
provide  that  the  requirements  of  this 
part  are  met.  and  include  the 
specifications  required  by  paragraphs 
(b),  (c),  (d).  and  (e)  of  this  section. 

(b)  Covered  groups.  The  plan  must 
specify  the  groups  (as  described  in 
subparts  B,  C,  and  D  of  this  part)  to 
whom  the  State  provides  Medicaid,  and 
the  eligibility  conditions  for  individuals 
in  those  groups. 

(c) -(d)  (Reserved] 

(e)  Payments  on  behalf  of  COBRA 
continuation  beneficiaries.  A  State  may 
elect  to  provide  COBRA  continuation 
coverage.  If  a  State  elects  to  do  so,  the 
plan  must — 

(1)  Specify  that  the  State  may  pay  all 
premiums  on  behalf  of  recipients 
enrolled  in  the  group  health  plan  as 
provided  in  §  436.274; 

(2)  Specify  a  methodology  for 
determining  the  cost-effectiveness  of  an 
individual’s  enrollment  in  a  COBRA 
group  health  plan.  This  methodology,  at 
minimum,  must  account  for  the 
employee’s  COBRA  premiums.  It  also 
must  compare  these  costs  to  the  likely 
Medicaid  expenditures  for  the 
individual.  This  methodology  must  also 
include  an  assessment  explaining  why 
the  State  would  be  likely  to  incur 
Medicaid  expenditures  on  behalf  of  the 
individual  in  the  absence  of  enrollment 
in  COBRA  continuation  coverage. 

(3)  Treat  the  COBRA  group  health 
plan  as  a  third  party  resource  in 
accordance  with  the  third  party  liability 
requirements  specified  in  §  433.138, 
except  FFP  is  available  as  provided  in 
§436.1002. 

(4)  Specify  the  basic  requirements  for 
payment  of  group  health  insurance 
premium  expenses  on  behalf  of  any 
individual  specified  in  §  436.274. 

4.  The  title  of  subpart  C  is  revised  to 
read  as  follows: 
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Subpart  C— Options  for  Coverage  as 
Categorically  Needy  and  for  Special 
Groups 

5.  A  new  undesignated  center  heading 
and  §  436.274  are  added  at  the  end  of 
subpart  C  to  read  as  follows: 

Limited  Eligibility  for  Special  Groups 

§  438.274  COBRA  continuation 
beneficiaries. 

(a)  Scope  and  applicability.  The 
provisions  of  this  section  are  optional  in 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 

(b)  Basic  requirements.  The  agency 
that  elects  this  option  must  include  in 
its  Medicaid  State  plan  the  payment  of 
group  health  insurance  premiums  on 
behalf  of  any  individual  who — 

(1)  Is  entitled  to  elect  COBRA 
continuation  coverage  as  defined  in 
paragraph  (c)  of  this  section; 

(2)  Has  resources,  as  determined  in 
accordance  with  the  SSI  methodology  at 
section  1613  of  the  Act,  that  do  not 
exceed  twice  the  maximum  amount 
established  for  SSI  eligibility  for  that 
individual; 

(3)  Has  income,  as  determined  in 
accordance  with  the  SSI  methodology  at 
section  1612  of  the  Act,  that  does  not 
exceed  100  percent  of  Federal  poverty 
guidelines  (as  defined  by  the  Office  of 
Management  and  Budget,  and  revised 
and  published  annually  by  the 
Department  of  Health  and  Human 
Services)  applicable  to  a  family  of  the 
size  involved;  and 

(4)  The  State  has  determined  that  the 
COBRA  continuation  coverage 
premiums  to  be  paid  by  the  State  with 
respect  to  enrolling  an  individual  are 
expected  to  be  less  than  the  likely 
Medicaid  expenditures  on  behalf  of  the 
individual  in  the  absence  of  enrollment. 

(c)  Definitions.  As  used  in  this 
subpart — 

COBRA  continuation  coverage  mp.ans 
coverage  under  a  group  health  plan 
provided  by  an  employer  with  75  or 
more  employees  under  title  XXII  of  the 
Public  Health  Service  Act,  section 
4980B  of  the  Internal  Revenue  Code  of 
1986,  or  title  VI  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

COBRA  premiums  means  the 
applicable  premium  imposed  with 
respect  to  COBRA  continuation 
coverage. 

(d)  Determination  of  COBRA 
continuation  coverage — (1)  States  must 
use  the  SSI  methodologies  at  sections 
1612  cmd  1613  of  the  Act  to  determine  ' 
Income  and  resource  eligibility  for 
COBRA  continuation  benefits. 

(2)  States  may  not  apply  more  Uberal 
income  and  resource  methodologies 


under  section  1902(r)(2)  of  the  Act  to 
this  group. 

(e)  Services  available  to  COBRA 
continuation  beneficiaries — (1)  A 
COBRA  continuation  beneficiary  (CCB) 
who  is  not  otherwise  eligible  for 
Medicaid  (that  is,  does  not  belong  to  any 
other  ehgibility  group  covered  under  the 
State  plan]  is  only  eligible  to  have 
Medicaid  pay  premiums  specified  under 
the  COBRA  plan  on  his  or  her  behalf. 

(2)  A  CCB  who  belongs  to  one  of  the 
other  eligibility  groups  covered  under 
the  Medicaid  State  plan  may  also  be 
eligible  for  the  full  range  of  Medicaid 
services  provided  under  the  State  plan 
to  members  of  the  other  group  to  which 
the  CCB  belongs. 

6.  In  §  436.301,  the  introductory  text 
of  paragraphs  (b)  and  (b)(2)  is 
republished,  paragraphs  (b)(2)(vi) 
through  (ix)  are  added  and  reserved,  and 
a  new  paragraph  (b)(2)(x)  is  added  to 
read  as  follows: 

§436.301  General  rules. 

It  H  H  It  it 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply: 

***** 

(2)  The  agency  may  provide  Medicaid 
to  any  or  all  of  the  following  groups  of 
individuals: 

***** 

(vi) — (ix)  (Reserved] 

(x)  Individuals  described  in  section 
1902(u)(l)  of  the  Act  who  are  entitled  to 
elect  COBRA  continuation  coverage 
(§436.274). 

7.  Section  436.400  is  revisetl  to  read 
as  follows: 

§  436.400  Scope. 

This  subpart  prescribes  general 
requirements  for  determining  eligibility 
of  categorically  and  medically  needy 
individuals  and  of  special  groups  of 
individuals  with  limited  eligibility 
specified  in  subparts  B,  C,  and  D  of  this 
part. 

8.  In  §  436.600  the  introductory  text  is 
republished  and  paragraph  (a)  is  revised 
to  read  as  follows: 

§  436.600  Scope. 

This  subpart  prescribes: 

(a)  General  financial  requirements  and 
options  for  determining  the  eligibility  of 
categorically  and  medically  needy 
individuals  and  of  special  groups  of 
individuals  with  limited  eligibility 
specified  in  subparts  B,  C,  and  D  of  this 
part.  Subparts  H  and  I  prescribe 
additional  financial  requirements. 
***** 

9.  Section  436.1002  is  amended  by 
adding  and  reserving  paragraphs  (c)  and 
(d)  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 


§436.1002  FFP  for  services 
***** 

(c)-(d)  (Reserved) 

(e)  FFP  is  available  in  expenditures 
for  medical  assistance  on  behalf  of 
COBRA  continuation  beneficiaries  for 
COBRA  premiums,  in  accordance  with 
§§436.10  and  436.274. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  August  24, 1993. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  3, 1993. 

Donna  E.  Shalala, 

Secretary. 

Editorial  note:  This  document  was 
received  by  the  Office  of  the  Federal  Register 
on  June  14, 1994. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 
[CGD  94-008] 

RIN  2115-AE83 

Documentation  of  Vessels 

AGENCY;  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  vessel  documentation 
regulations.  The  proposed  amendments 
would  clarify  the  vessel  dociunontation 
regulations  by  restating  the  citizenship 
requirements  for  trusts  to  reflect  the 
Coast  Gueud’s  policy:  by  correcting  an 
existing  cross-reference  error  regarding 
mortgagee  consent  for  exchange  of 
Certificates  of  Documentation;  by 
implementing  statutory  requirements 
concerning  the  endorsements  on 
Certificates  of  Documentation  for 
dredges  and  towing  vessels;  and  by 
making  other  minor  technical 
amendments. 

dates:  Comments  must  be  received  on 
or  before  August  19, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-008), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Wa^ngton,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
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The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Don  M.  VVrye, 
Vessel  Docrunentation  and  Tonnage 
Survey  Branch,  Merchant  Vessel 
Inspection  and  Documentation  Division. 
Office  of  Marine  Safety,  Security  and 
Envirorunental  Protection:  (202)  267- 
1492. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-008)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Don  M.  VVrye,  Project 
Manager,  and  C.G.  Green,  Project 
Coimsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

On  November  15, 1993,  the  Coast 
Guard  published  a  final  rule  in  the 
Federal  Register  (58  FR  60256)  which 
revised  46  CFR  Part  67  to  implement  a 
number  of  statutory  initiatives  to 
simplify  and  streamline  the 
documentation  process,  to  implement 
user  fees  for  vessel  documentation 


services,  and  to  clarify  the  regulations 
and  present  them  in  a  more  orderly 
fashion.  The  final  rule  was  the  subject 
to  two  correction  documents  which 
appeared  in  the  Federal  Register  on 
December  13, 1993,  at  58  FR  65130  and 
58  FR  65243.  The  final  rule  became 
effective  on  January  1, 1994.  This 
rulemaking,  among  other  things, 
corrects  certain  errors  and  omissions  in 
the  final  rule.  It  also  clarifies  the 
citizenship  requirements  for  a  trust 
arrangement  as  a  vessel-owning  entity, 
and  states  the  endorsements  required  for 
dredges  and  towing  vessels. 

On  June  7, 1998  Congress  amended  46 
U.S.C.  app.  §  316  (Pub.  L.  100-329)  to 
require  towing  vessels  to  be 
documented  with  a  coastwise  or  Great 
Lakes  endorsement,  as  appropriate.  On 
November  4, 1992,  Congress  amended 
46  U.S.C.  app.  §292  (Pub.  L.  102-587) 
to  require  vessels  of  at  least  five  net  tons 
engaged  in  dredging  in  the  navigable 
waters  of  the  United  States  to  be 
documented  with  a  coastwise 
endorsement.  Neither  of  these  statutory 
requirements  were  included  in  the 
revision  of  Part  67.  In  order  to  state 
those  requirements  and  to  clarify  the 
endorsement  requiremellts  for  vessels 
employed  in  towing  or  dredging,  the 
regulations  need  to  be  amended.  Thij 
rulemaking  proposes  that  amendment. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  revise 
paragraphs  (a)  and  (b)  of  §67.19,  which 
respectively  describe  a  coastwide  and 
Great  Lakes  endorsement,  by  adding  the 
words  ",  dredging,  towing,”  in 
paragraph  (a),  and  adding  Uie  words  “, 
towing  in  the  Great  Lakes,”  in  paragraph 
(b).  The  revision  to  paragraph  (a)  reflects 
the  requirement  expressed  in  46  U.S.C. 
app.  §  292  that  vessels  engaged  in 
dredging  in  the  navigable  waters  of  the 
United  States  be  documented  with  a 
coastwise  endorsement.  The  revision  to 
paragraph  (b)  reflects  the  requirement 
expressed  in  46  U.S.C.  app.  §  316  that 
vessels  engaged  in  towing,  other  than  in 
circumstances  of  distress,  in  waters 
subject  to  the  jurisdiction  of  the  United 
States  be  documented  with  an 
appropriate  coastwide  or  Great  Lakes 
endorsement. 

The  Coast  Guard  proposes  to  revise 
several  sections  regarding  citizenship 
requirements  for  vessel  documentation. 
These  revisions  would  reorder  and  set 
out  the  citizenship  requirements  for  a 
partnership  in  a  separate  section; 
describe  the  citizenship  requirements 
for  a  trust  in  detail  to  specify  the 
requirements  for  each  endorsement:  set 
out  the  citizenship  requirements  for  an 
association  or  joint  venture  in  a  separate 
section:  and  reorder  the  citizenship 


requirements  for  a  corporation.  None  of 
the  current  citizenship  requirements  for 
these  entities  would  ^  changed  by  the 
revisions. 

The  proposed  revision  to  §  67.35 
would  set  out  the  citizenship 
requirements  for  a  partnership  in  a 
separate  section  and  in  a  more  logical 
order.  Currently,  §  67.35  sets  out  the 
citizenship  requirements  for  a 
pcirtnership,  association,  or  joint  venture 
together.  TTie  partnership  is  frequently 
used  as  a  vessel-owning  business  entity 
for  documentation  purposes  and  has 
citizenship  requirements  quite  different 
from  those  of  an  association  or  joint 
venture.  On  the  other  hand,  the 
citizenship  requirements  for  an 
association  or  joint  venture  as  a  vessel¬ 
owning  business  entity  for 
documentation  purposes  are  the  same. 
Setting  forth  the  citizenship 
requirements  for  a  partnership  in  a 
separate  section  would  present  them  in 
a  more  appropriate  format.  None  of  the 
current  citizenship  requirements  for  a 
partnership  would  be  changed. 

Section  67.37,  which  sets  forth  the 
citizenship  requirements  for  trust 
arrangements  as  vessel-owning  entities, 
would  be  redesignated  as  §67.36.  In 
addition,  the  citizenship  requirements 
for  trust  arrangements  would  be 
described  in  detail,  like  those  for 
corporations  and  partnerships,  to 
specify  the  requirements  for  the  relevant 
endorsements.  Paragraph  (a)  of 
proposed  §  67.36  would  set  forth  the 
general  requirements  for  a  registry  or 
recreational  endorsement  that  each 
trustee  and  each  beneficiary  with  an 
enforceable  interest  in  the  trust  be 
citizens.  This  paragraph  would  simply 
restate  the  current  regulatory 
requirements  for  trusts  found  in  §67.37. 
Paragraphs  (b)  and  (c)  of  proposed 
§  67.36  would  set  forth  the  citizenship 
requirements  for  a  fishery  endorsement 
and  a  coastwise  or  Great  Lakes 
endorsement,  respectively.  These 
requirements  would  reflect  the  statutory 
citizenship  requirements  for  these 
endorsements  applicable  to  any 
business  entity  owning  a  documented 
vessel.  The  owner  citizenship 
requirements  for  a  coastwise  or  Great 
Lakes  endorsement  may  be  found  in  §  2 
of  the  Shipping  act,  1916  (46  U.S.C.  app. 
§  802)  and  46  U.S.C.  12107, 
respectively,  and  the  owner  citizenship 
requirements  for  a  fishery  endorsement 
may  be  found  in  46  U.S.C.  12108.  The 
proposed  regulatory  requirements 
would  reflect  the  Coast  Guard's  policy 
in  enforcement  of  the  statutory 
requirements.  None  of  the  current 
citizenship  requirements  for  trusts 
would  be  changed. 
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The  proposed  addition  of  a  new 
§  67.37  would  set  out  the  citizenship 
requirements  for  associations  and  joint 
ventures  as  vessel-owning  entities  for 
documentation  purposes.  The 
citizenship  requirements  for 
associations  and  joint  ventures  are 
currently  stated  in  §  67.35  with  those  for 
partnerships.  However,  there  is  no 
logical  reason  to  continue  this  grouping. 
Separating  the  requirements  for 
associations  and  joint  ventures,  which 
are  identical,  from  those  for 
partnerships  would  present  the 
information  in  a  more  logical  and 
orderly  fashion.  None  of  the  current 
citizenship  requirements  for 
associations  or  joint  ventures  would  be 
changed. 

The  proposed  revision  to  paragraphs 
(b),  (c),  and  (d)  of  §67.39  would  clarify 
the  current  regulations  by  rearranging 
the  citizenship  requirements  for 
corporations  in  a  more  logical  order. 
None  of  the  current  citizenship 
requirements  for  corporations  would  be 
changed. 

The  proposed  revision  to  paragraph 
(e)  of  §  67.119  would  clarify  the  current 
regulations.  Paragraph  (e)  of  §  67.119 
was  intended  to  serve  as  a  savings  or 
“grandfather”  provision  with  regard  to 
hailing  port  requirements  for  vessels 
issued  a  Certificate  of  Dbcumentation 
prior  to  July  1, 1982.  The  language  of 
the  final  rule  implies  that  the  provisions 
of  the  entire  section  do  not  apply  to  the 
identified  vessels,  rather  than  only  the 
provisions  of  paragraph  (c).  This 
revision  will  remove  the  confusion  that 
currently  exists  because  of  the  omission 
from  the  final  rule.  The  proposed 
revision  would  clearly  state  that  only 
the  requirements  of  paragraph  (c)  of 
§  67.119,  specifically  that  a  hailing  port 
include  a  State,  territory,  or  possession 
designation,  do  not  apply  to  vessels 
issued  a  Certificate  of  Documentation 
before  July  1, 1982,  until: 

a.  a  port  of  record  assignment  is 
required  under  the  regulations,  or 

b.  the  owner  elects  to  designate  a  new 
hailing  port.  Therefore,  vessels  to  which 
§  67.119(c)  do  not  apply  can  display  a 
hailing  port  consisting  of  the  name  of  a 
city  only  imtil  either  of  the  conditions 
described  are  met. 

The  proposed  amendment  to  §  67.145 
would  correct  the  cross-reference  to 
appropriate  paragraphs  in  §  67.167 
where  mortgagee  consent  is  required  to 
exchange  a  Certificate  of 
Documentation.  The  current  regulation 
cites,  in  part,  to  paragraph  (a)  of 
§  67.167,  which  is  incon-ect  since  that 
paragraph  contains  only  procedural 
information  and  refers  to  the  remaining 
paragraphs  of  that  section.  This  cross- 
reference  error  has  led  to  confusion. 


causing  some  documentation  officers  to 
conclude  that  mortgagee  consent  is 
required  for  any  cause  of  exchange 
listed  in  §  67.167.  The  reasons  requiring 
mortgagee  consent  contained  in  the 
paragraphs  referenced  in  the  amended 
language  are  those  for  which  consent 
has  been  traditionally  required. 

The  proposed  revision  to  paragraph 
(d)  of  §  67.171  would  clarify  that  the 
request  for  a  certificate  evidencing 
deletion  from  documentation  must  be 
made  to  the  vessel’s  port  of  record. 

Since  the  port  of  record  is  the  custodian 
of  the  vessel’s  file,  only  that  port  should 
issue  a  deletion  certificate. 

The  proposed  revision  to  §  67.321 
would  clarify  that  when  the  address  of 
the  managing  owner  of  a  vessel  changes, 
the  managing  owner  must  report  that 
change  to  the  documentation  officer  at 
the  vessel’s  port  of  record  within  10 
days  of  its  occurrence.  This  revision 
would  conform  §  67.321  to  a  similar 
requirement  in  §  67.113.  Unreported 
changes  of  address  have  proved  to  be  a 
particularly  bothersome  problem.  If 
changes  of  address  for  the  managing 
owmer  are  not  reported,  the  Coast  Guard 
may  send  the  renew’al  notice  to  the 
WTong  address  which  can  lead  to  late 
renewal  or  a  failure  to  renew  writh  civil 
penalty  action.  The  proposed  revision 
would  clarify  the  responsibility  of  the 
managing  owner  to  provide  proper 
notice  of  changes  of  address. 

The  proposed  revision  to  §  67.539, 
adding  the  words  “or  document”, 
would  clarify  that  the  fee  is  charged  for 
a  copy  of  any  instrument  or  document 
for  which  a  specific  fee  is  not  listed. 
Also,  the  revision  would  clarify  that  the 
cross-reference  to  49  CFR  7.95  is  solely 
for  the  piupose  of  calculating  the  fee  in 
the  same  manner  as  described  in  that 
section.  It  does  not  mean  that  a  request 
for  a  copy  of  any  instrument  or 
document  not  specifically  identified  in 
Subpart  Y  of  Part  67  is  to  be  processed 
as  a  request  pursuant  to  the  Freedom  of 
Information  Act.  Therefore,  once  the  fee 
for  the  copy  has  been  calculated  in  the 
manner  described  in  49  CFR  7.95,  it  is 
incorrect  to  refer  to  any  other  section  in 
49  CFR  Part  7  for  any  purpose  with 
regard  to  the  fee. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 


The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  As  discussed 
earlier  in  this  preamble,  this  proposal,  if 
adopted,  would  clarify  the  citizenship 
requirements  of  a  trust  as  a  vessel¬ 
owning  entity,  correct  certain  errors  and 
omissions  made  in  the  final  rule  for  46 
CFR  part  67,  clarify  a  cross-reference 
with  regard  to  calculation  of  fees  for 
copies  of  instruments  and  documents, 
and  address  the  statutorily  required 
endorsements  for  vessels  employed  in 
towing  and  dredging.  These  matters  are 
administrative  in  nature  and  do  not 
have  any  economic  impacts  on  the 
regulated  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  the  impact 
of  this  proposal  to  be  minimal  because 
it  would  only  clarify  the  structure  of  a 
trust  as  a  vessel-owning  entity,  correct 
certain  errors  and  emissions  made  in 
the  final  rule  for  46  CFR  part  67,  clarify 
a  cross-reference  with  regard  to 
calculation  of  fees  for  copies  of 
instruments  and  documents,  and 
address  the  statutorily  required 
endorsements  for  vessels  employed  in 
towing  or  dredging.  This  proposal 
would  bring  the  regulations  into 
conformity  with  current  poficy  and 
practice.  These  matters  are 
administrative  in  nature  and  do  not 
have  any  economic  impacts  on  the 
regulated  public.  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
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criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  coast  guard  considered  the 
environmental  impact  of  tiiis  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  has  been 
determined  to  be  categorically  excluded 
because  the  changes  proposed  are 
administrative  in  nature  and  clearly 
have  no  environmental  impact.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  67  as  follows; 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67  is 
revised  to  read  as  follows: 

Authority;  14  U.S.C.  664;  31  U.S.C.  9701; 
42  U.S.C.  9118;  46  U.S.C.  2103,  2107,  2110; 
46  U.S.C.  app.  841a,  876;  49  CFR  1.46. 

2.  In  §  67.19,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  67.1 9  Coastwise  or  Great  Lakes 
endorsement 

(a)  A  coastwise  endorsement  entitles 
a  vessel  to  employment  in  unrestricted 
coastwise  trade,  dredging,  towing,  and 
any  other  employment  for  which  a 
registry,  fishery,  or  Great  Lakes 
endorsement  is  not  required. 

(b)  A  Great  lakes  endorsement  entitles 
a  vessel  to  employment  in  the  Great 
Lakes  trade,  towing  in  the  Great  I.nkes, 
and  any  other  employment  for  which  a 
registry,  fishery,  or  coastwise 
endorsement  is  not  required. 
**«-** 

3.  Section  67.35  is  revised  to  read  as 
follows: 

§  67.35  Partnership. 

A  partnership  is  a  citizen  if  all  its 
general  partners  are  citizens,  and: 

(a)  For  the  purpose  of  obtaining  a 
registry  or  recreational  endorsement,  at 
least  50  percent  of  the  equity  interest  in 
the  partnership  is  owned  by  citizens. 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  more  than  50 
percent  of  the  equity  interest  in  the 
partnership  is  owned  by  citizens. 


(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  at  least  75  percent  of  the  equity 
interest  in  the  partnership  is  owned  by 
citizens. 

4.  Section  67.37  is  redesignated  as 
§  67.36  and  revised  to  read  as  follows: 

§67.36  Trust. 

(a)  For  the  purpose  of  obtaining  a 
registry  or  recreational  endorsement,  a 
trust  arrangement  is  a  citizen  if: 

(1)  Each  of  its  trustees  is  a  citizen;  and 

(2)  Each  beneficiary  with  an 
enforceable  interest  in  the  trust  is  a 
citizen. 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  a  trust 
arrangement  is  a  citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section:  and 

(2J  More  than  50  percent  of  the  equity 
interest  in  tlie  trust  is  owned  by 
citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  trust  arrangement  is  a  citizen 
if; 

(Ij  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  At  least  75  percent  of  the  equity 
interest  in  the  trust  is  owned  by 
citizens. 

5.  Section  67.37  is  added  to  read  as 
follows; 

§  67.37  Association  or  joint  venture. 

(a)  An  association  is  a  citizen  if  each 
of  its  members  is  a  citizen. 

(b)  A  joint  venture  is  a  citizen  if  each 
of  its  members  is  a  citizen. 

6.  In  §67.39,  paragraphs  (b),  (c),  and 

(d)  are  revised  to  read  as  follows: 

§67.39  Ck>rporation. 
***** 

(b)  for  the  purpose  of  obtaining  a 
fishery  endorsement,  a  corporation  is  a 
citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section:  and 

(2)  More  than  50  percent  of  the  stock 
interest  in  the  corporation  including  a 
majority  of  voting  shares  in  the 
corporation  is  owned  by  citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  corporation  is  a  citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section:  and 

(2)  At  least  75  percent  of  the  stock 
interest  in  the  corporation  is  owned  by 
citizens. 

(d)  A  corporation  which  does  not 
meet  the  stock  interest  requirement  of 
paragraph  (c)  of  this  section  may  qualify 
for  limited  coastwise  trading  privileges 
by  meeting  the  requirements  of  part  68 
of  this  chapter. 


7.  In  §  67.119,  paragraph  (e)  is  revised 
to  read  as  follows: 

§67.119  Hailing  port  designation. 
***** 

(e)  Until  such  time  as  a  port  of  record 
assignment  is  required  in  accordance 
with  §  67.115,  or  the  owner  elects  to 
designate  a  new  hailing  port,  the 
provisions  of  paragraph  (c)  of  this 
section  do  not  apply  to  vessels  which 
were  issued  a  Certificate  of 
Documentation  before  July  1, 1982. 

8.  In  §  67.145,  paragraph  (a)  is 
amended  by  removing  the  cross- 
reference  to  “§§67,167(a)  or  67.167(b) 
(1)  through  (6)”  and  adding,  in  its  place. 
“§§  67.167(b)  (1)  through  (6)  or 
6J7,167(c)  (1)  through  (8)". 

9.  In  §  67.171,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  67.1 71  Deletion;  requirement  and 
procedure. 

***** 

(d)  A  certificate  evidencing  deletion 
from  U.S.  documentation  will  be  issued 
upon  request  of  the  vessel  ovmer  to  the 
vessel’s  port  of  record  upon  compliance 
with  the  applicable  requirements  of  this 
subpart. 

10.  Section  67.321  is  revised  to  read 
as  follows; 

§  67.321  Requirement  to  report  change  of 
address  of  managing  owner. 

Upon  the  change  of  address  of  the 
managing  owner  of  a  documented 
vessel,  the  managing  owner  shall  report 
the  change  of  address  to  the 
documentation  officer  at  the  port  of 
record  of  the  vessel  within  10  days  of 
its  occurrence. 

11.  Section  67.539  is  revised  to  read 
as  follows: 

§  67.539  Copies  of  instruments  and 
documents. 

The  fee  charged  for  furnishing  a  copy 
of  any  instrument  or  document  is 
calculated  in  the  same  manner  as 
described  in  49  CFR  7.95. 

Dated:  June  10, 1994. 

J.F.  McGowan, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

IFR  Doc.  94-14871  Filed  6-17-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502 

[Docket  No.  93-24] 

Amendment  to  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Federal  Maritime 
Commission,  after  reviewing  the 
comments  received  and  evaluating  the 
concerns  that  led  to  the  Proposed  Rule, 
is  withdrawing  the  Rule  and  is 
discontinuing  the  proceeding.  The 
Commission  concludes  that  the  rule  is 
not  needed  at  this  time.  The 
Commission  will  continue  to  address 
specific  service  of  process  situations  on 
an  ad  hoc  basis. 

DATES:  This  action  is  effective  June  20, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
20573-0001,  (202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  By  Notice 
of  Proposed  Rulemaking  (“NPR”  or 
“Proposed  Rule”)  published  in  the 
Federal  Register,  58  FR  68841-68843 
(Dec.  29, 1993),  the  Commission 
proposed  to  amend  Rule  113,  46  CFR 
502.113  of  the  Commission’s  Rules  of 
Practice  and  Procedure  to  make  the 
complainant  in  a  private  action 
responsible  for  service  of  its  complaint 
when  the  Commission  has  been 
unsuccessful,  for  any  reason,  in 
effectuating  service  by  certified  or 
registered  mail. 

The  only  comment  in  response  to  the 
NPR  was  filed  by  the  Maritime 
Administrative  Bar  Association 
(“MABA”),  which  opposes  the  Proposed 
Rule. 

Background 

Under  Rule  113,  the  Commission  is 
presently  charged  with  the 
responsibility  for  service  of  private 
complaints,  amendments  to  complaints, 
and  complainant’s  memoranda  filed  in 
shortened  procedure  cases,  while  Rule 
114,  46  CFR  502.114,  requires  that 
parties  serve  all  other  pleadings.^  In 
administering  Rule  113,  the 
Commission  has  experienced  occasions 
where  complaints  and  other  pleadings 
were  returned  by  the  United  States 


>  Section  502.114  provides  that  all  pleadings, 
documents,  and  papers  (except  requests  for 
subpoenas)  in  proceedings  before  the  Commission 
shall,  when  tendered  to  the  Commission  or  the 
presiding  officer  for  filing,  show  that  service  has 
been  made  upon  all  parties  to  the  proceeding,  and 
upon  any  other  persons  required  to  be  served. 


Postal  Service  because  the  respondent 
refused  delivery,  an  incorrect  address 
was  provided  by  the  complainant,  or  the 
respondent  had  moved  leaving  no 
forwarding  address.  In  such 
circumstances,  the  Commission  has 
resorted  to  alternative  methods  of 
service  such  as  utilizing  a  Commission 
investigator  to  personally  find  and  serve 
the  respondent,  or  serving  the  secretary 
of  state  pursuant  to  state  law.  The  NPR 
noted  that  the  Proposed  Rule  would 
conform  the  Commission’s  Rules 
regarding  service  more  closely  to  the 
Federal  Rules  of  Civil  Procedure. 

Comments 

In  opposing  the  Proposed  Rule, 

MABA  argues  that  the  Shipping  Act, 
1916,  46  U.S.C.  app.  821,  and  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1710(b)  (“Shipping  Acts”),  prohibit  the 
Commission  from  shifting  the  burden  of 
“personally  serving  private  complaints 
from  the  Commission  to  private 
parties.”  Comments  at  1-2.  MABA’s 
position  is  that  only  the  Commission 
can  serve  the  complaint,  and  that  a 
“rule  is  which  service  of  the  complaint 
is  performed  by  someone  other  than  the 
Commission  does  not  comply  with  the 
clear  statutory  command  that  the 
Commission  ‘shall  furnish’  a  copy  of  the 
complaint.”  Id.  at  2.  Regarding  frie 
Commission’s  interest  in  bringing  Rule 
113  in  conformity  with  the  Federal 
Rules  of  Civil  Procedure,  MABA 
contends  that  the  Federal  Rules  “are  not 
underlain  by  a  similar  statutory 
obligation  that  the  district  court  'furnish 
a  copy  of  the  complaint’  to  a 
defendant. ”/d.  at  3.  Finally,  MABA  cites 
differences  between  district  court  and 
FMC  proceedings,  and  “*  *  *  practical 
reasons  why  the  Commission  should  not 
abandon  its  statutory  responsibility  to 
serve  a  complaint.”  Id.  at  3. 

MABA  argues  that  the  Shipping  Acts’ 
statutory  provisions  governing 
complaints  mean  what  they  say  and  that 
the  Commission  is  compelled  to  serve  a 
respondent  on  behalf  of  a  private 
complainant.  It  contends  that  because 
the  Commission  has  national 
jurisdiction,  field  offices,  and  an 
extensive  regulated  persons  index,  it  is 
also  in  a  better  position  to  personally 
serve  the  respondent.  MABA  believes 
that  the  Proposed  Rule  would  place  the 
burden  of  personal  service  on  small 
companies,  thereby  acting  as  a  possible 
barrier  to  the  prosecution  of  claims 
before  the  agency,  and  exacerbating 
whatever  service  problems  now  exist. 

Conclusion 

Upon  a  reevaluation  of  the  concerns 
that  prompted  this  proposal,  the 
Commission  has  decided  not  to  proceed 


to  a  final  rule.  Any  actual  service  of 
process  difficulties  in  a  specific  case 
will  be  addressed  on  an  ad  hoc  basis. 

Therefore,  it  is  ordered.  That  the 
Proposed  Rule  is  withdrawn  and  this 
proceeding  is  discontinued. 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-14914  Filed  6-17-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  211, 227,  and  252 

Defense  Federal  Acquisition 
Reguiation  Supplement;  Rights  in 
Technical  Data 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  Rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  to  prescribe  the 
technical  data  regulations  required  by 
10  U.S.C.  2320,  Rights  in  Technical 
Data.  The  proposed  regulations  are 
intended  to  establish  a  balance  between 
the  interests  of  data  developers  and  data 
users,  encourage  creativity,  encourage 
•firms  to  offer  DoD  new  technology,  and 
facilitate  dual  use  development. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  19, 1994  to  be  considered  during 
formulation  of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Deputy 
Director  Major  Policy  Initiatives,  1200  S. 
Fern  St.,  Arlington,  VA  22202-2808, 
ATTN:  Ms.  Angelena  Moy,  OUSD 
(A&T)/DDP.  Please  cite  DAR  Case  91- 
312  on  all  correspondence  related  to 
this  proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angelena  Moy,  (703)  604-5385/ 
5386. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  publishes  for 
public  comment  regulations  that  adopt 
the  reconunendations  of  the 
Government-Industry  Technical  Data 
Advisory  Committee  established 
pursuant  to  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Pub.  L.  102-190). 

The  Act  required  the  Secretary  of 
Defense  to  form  a  Government-Industry 
advisory  committee  to  develop 
recommended  regulations  to  supersede 
the  interim  regulations  which  presently 
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implement  requirements  of  10  U.S.C. 
2320,  Rights  in  Technical  Date. 
Committee  meetings  began  in  July  1992 
and  ended  in  December  1993.  The 
committee  concluded  that  the  existing 
regulations  are  a  disincentive  to 
companies  that  create  new  technology 
with  their  own  funding  to  provide  that 
technology  to  the  Defense  Department. 
The  committee  believes  this  proposed 
regulation  establishes  a  balance  between 
data  developers’  and  data  users’ 
interests  and  will  encourage  creativity, 
encourage  firms  to  offer  DoD  new 
technology,  and  facilitate  dual  use 
development.  The  protection  of 
privately  developed  data  is  crucial, 
particularly  for  developers  that  have 
limited  product  lines. 

This  proposed  rule  revises  and  retitles 
Defense  FAR  Supplement  Subpart 
227.4,  Rights  in  Technical  Data:  adds  a 
new  Subpart  227.5,  Rights  in  Computer 
Software  and  Computer  Software 
Documentation;  amends  Subpart  211.70, 
Acquisition  and  Distribution  of 
Commercial  Products;  and,  amends  Part 
252,  Solicitation  Provisions  and 
Contract  Clauses.  Significant  differences 
from  the  exiting  regulations  are 
summarized  below: 

a.  License  Rights 

This  proposed  rule  identifies  any 
government  rights  in  technical  data  or 
computer  software  as  specific, 
nonexclusive,  license  rights  the 
contractor  has  granted  the  Government. 
The  standard  license  rights  are  defined 
in  the  proposed  clauses  at  252.227- 

7013,  “Rights  in  Technical  Data — 
Noncommercial  Items”  and  252.227- 

7014,  “Rights  in  Noncommercial 
Computer  Software  and  Computer 
Software  Documentation.”  The  rule 
provides  that  the  contractor  retains  all 
rights  not  granted  to  tlie  Government. 

b.  Non-Standard  License  Rights 

This  proposed  rule  permits  the 

negotiation  of  nonstandard  license 
rights  whenever  the  parties  agree  that 
the  standard  rights  are  not  appropriate 
for  a  particular  procurement. 

c.  Elimination  of  “Required  for 
Performance”  Criterion 

Existing  DFARS  regulations  permit 
DoD  to  obtain  unlimited  rights  in 
technical  data  if  development  was 
“required  for  the  performance  of  a 
government  contract  or  subcontract.” 
This  proposed  rule  eliminates  that 
criterion. 

d.  Clarification  of  Indirect  Cost 
Treatment 

10  U.S.C.  2320  requires  implementing 
regulations  to  define  the  treatment  of 


indirect  costs.  The  existing  regulations 
require  indirect  costs  of  development  to 
be  considered  government  funded  if 
development  was  required  for  the 
performance  of  a  government  contract. 
This  proposed  rule  provides  for  all 
development  accomplished  with  costs 
charged  to  indirect  cost  pools  to  be 
considered  development  accomplished 
at  private  expense. 

e.  Standard  Government  Purpose  Rights 

The  existing  rule  gives  the 
government  unlimited  rights  in 
technical  data  that  pertain  to  items, 
components,  or  processes  developed 
with  a  mix  of  private  and  government 
funds  unless  the  developer  requests  the 
exclusive  right  to  commercialize  and  a 
license  can  be  negotiated.  It  does  not 
permit  negotiations  when  the 
government  anticipates  the  data  will  be 
needed  for  re  procurement.  This 
proposed  ruie  replaces  those  criteria 
with  a  standard  license,  applicable  in  all 
mixed  funding  situations,  which  is 
intended  to  recognize  mixed  funded 
development.  The  license  allows  the 
government  to  use  the  data  for 
governmental  purposes,  including 
competition,  but  does  not  allow 
commercial  use.  Government  purpose 
rights  will  be  effective  for  five  years 
following  award  of  the  development 
contract  or  subcontract  or  such  other 
period  as  the  parties  negotiate.  The 
Government  has  unlimited  rights  in  the 
data  upon  expiration  of  the  government 
purpose  rights  period. 

/.  Segregation  of  Development  Costs 

This  proposed  rule  allows  private 
expense  determinations  to  be  made  at 
the  lowest  practicable  level  when 
determining  rights  in  technical  data  or 
computer  software. 

g.  Commercial  Items  (Other  Than 
Commercial  Computer  Software  and 
Commercial  Computer  Software 
Documentation ) 

The  clause  at  252.211-7015, 
“Technical  Data  and  Computer 
Software — Commercial  Items  is 
removed.  This  proposed  regulation  adds 
a  clause  at  252.227-7015,  “Technical 
Data — Commercial  Items”  that  generally 
requires  DoD  to  acquire  only  the 
technical  data  pertaining  to  commercial 
items  or  processes  that  are  customarily 
provided  to  the  public. 

h.  Separate  Treatment  for  Computer 
Software 

A  new  Subpart  227.5,  “Rights  in 
Computer  Software  and  Computer 
Software  Documentation”  and  a  new 
clause,  252.227-7014,  “Rights  in 
Noncommercial  Computer  Softv/are  and 


Computer  Software  Documentation”  are 
proposed  to  separate  Computer  software 
firom  technical  data.  This  separation 
increases  the  volume  of  the  regulations 
but  provides  greater  flexibility  to  deal 
with  new  statutory  requirements  or 
technological  advancements  that  affect 
either  technical  data  or  computer 
software  only  or  affect  both  to  varying 
degrees.  The  term  computer  software 
docmnentation  is  defined  in  these 
regulations  to  mean  owner’s  manuals, 
user’s  manuals,  installation  instructions, 
and  similar  items  that  explain  the 
capabilities  of  the  software  or  provide 
instructions  for  use.  Therefore,  although 
computer  software  documentation  is  a 
form  of  technical  data  (10  U.S.C. 

2302(4],  most  applicable  requirements 
are  contained  in  the  software  Subpart 
and  clause. 

i.  Software  Related  Definitions 

(1)  The  definitions  of  “computer 
program”,  “computer  software”,  and 
“computer  software  docmnentation”  are 
revised.  Definitions  of  “developed”  are 
added  for  computer  programs,  software, 
and  documentation. 

(2)  The  definition  of  “restricted 
rights”  is  revised.  The  existing  rule’s 
right  to  use  software  with  the  computer 
for  which  it  was  acquired  is  replaced  by 
the  right  to  use  a  program  with  one 
computer  at  one  time.  The 
Government’s  rights  to  transfer 
programs,  modify  restricted  rights 
software,  and  permit  others  to  use  or 
modify  software  for  the  Government  in 
specific  situations,  are  clarified. 

/.  Commercial  Computer  Software  and 
Commercial  Computer  Software 
Documentation 

This  proposed  rule  provides  that  the 
Government  shall  have  only  the  rights 
specified  in  the  license  under  which  the 
commercial  computer  software  or 
documentation  is  obtained.  A  contract 
clause  is  not  prescribed. 

k.  Use  and  Nondisclosure  Agreements 

The  standard  nondisclosure 
agreement  contained  in  the  existing  rule 
is  amended.  The  proposed  agreement 
covers  third  party  use  and  disclosure  of 
all  data  or  software  in  which  the 
Government’s  rights  are  restricted.  The 
proposed  regulations  permit  the  use  of 
class  nondisclosure  agreements. 

l.  Contracts  Under  the  Small  Business 
Innovative  Research  Program 

Alternate  1  to  the  clause  at  252.227- 
7013  of  the  existing  rule  is  replaced  by 
a  new  clause,  252.227-7018,  “Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  Programs.”  A 
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single  clause,  rather  than  separate 
technical  data  and  computer  software 
clauses  each  with  alternate  provisions, 
reduces  contractual  burdens  on  these 
small  businesses.  Data  generated  under 
these  contracts  is  required  to  be 
protected  for  five  years  instead  of  the 
four  year  statutory  requirement. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
proposed  rule  modifies  the 
circumstances  under  which  the 
Government  may  release  or  disclose 
technical  data  or  computer  software  to 
interested  persons  or  permit  those 
persons  to  use  the  technical  data  or 
computer  software.  An  initial 
Regulatory  Flexibility  Analysis  (IRFA), 
that  updates  the  IRFA  submitted  for 
DAR  Case  87—303  on  March  29, 1988, 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration. 
Comments  are  invited.  Comments  from 
small  entities  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Case  91-312  in 
correspondence. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  implements 
information  collection  requirements 
under  10  U.S.C.  2321  and  requires  the 
submission  of  other  information  to 
comply  with  requirements  in  10  U.S.C. 
2320  that  are  within  the  meaning  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  A  request  for  clearance, 
superseding  the  analysis  performed  for 
DAR  Case  87-303,  will  be  submitted  to 
OMB. 

List  of  Subjects  in  48  CFR  Parts  211, 
227,  and  252 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  parts  211,  227,  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  211,  227,  and  252  continues  to 
read  as  follow's: 

Authority:  41  U.S.C.  421  and  48  CFR  Part 

1. 

PART  211— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

211.70  [Amended] 

2.  Subpart  211.70  is  amended  by 
revising  the  words  "product”  to  read 


"item”  and  "products”  to  read  "items” 
wherever  they  appear,  except  in  section 
211.7004-l(m)  where  the  phrase 
"standard  commercial  items”  remains 
unchanged. 

3.  Section  211.7001  is  amended  by 
removing  paragraphs  (c)  and  (d),  by 
redesignating  paragraphs  (e)  and  (fj  as 
(c)  and  (d),  respectively,  and  by  revising 
paragraph  (a)  to  read  as  follows: 

*211.7001  Definitions. 
***** 

(a)  The  terms  commercial  products, 
existing  or  prior  source  and  minor 
modification  are  defined  in  the 
provision  at  252.211-7012, 

Certifications — Commercial  Products — 
Competitive  Acquisitions. 
***** 

§211.7004-1  [Amended] 

4.  Section  211.7004— 1(h)  is  removed 
and  reserved. 

5.  Section  211.7005  is  amended  by 
removing  paragraph  (a)(29)  and  by 
redesignating  paragraphs  (a){30)  through 
(a)(33)  as  paragraphs  (a)(29)  through  (32) 
respectively. 

6.  Section  211.7005  is  amended  by 
removing  paragraphs  (b)(34)  and  (35);  by 
redesignating  paragraphs  (b)(36)  through 
(51)  as  paragraphs  (b)(34)  through  (49), 
respectively;  by  redesignating 
paragraphs  (b)(52)  through  (54)  as 
paragraphs  (b)(51)  through  (53), 
respectively:  and  by  adding  a  new 
paragraph  (b)(50)  to  read  as  follows: 

§  21 1 .7005  contract  clauses. 
***** 

(b)  *  *  * 

(50)  252.227-7015  Technical  Data— 
Commercial  Items 

Subpart  227.4 — Rights  in  Technical 
Data 

7.  Subpart  227.4  is  revised  to  read  as 
follow's: 

Sec. 

227.4  Rights  in  technical  data. 

227.400  Scope  of  subpart. 

227.401  Definitions. 

227.402  Conunercial  Items  or  processes. 

227.402- 1  Policy. 

227.402- 2  Rights  in  technical  data. 

227.402- 3  Contract  clause. 

227.403  Noncommercial  items  or  processes. 

227.403- 1  Policy. 

227.403- 2  Acquisition  of  technical  data. 

227.403- 3  Early  identification  of  technical 
data  to  be  furnished  to  the  Government 
with  restrictions  on  use,  reproduction,  or 
disclosure. 

227.403- 4  License  rights. 

227.403- 5  Government  rights. 

227.403- 6  Contract  clauses. 

227.403- 7  Use  and  non-disclosure 
agreement. 

227.403- 8  Deferred  delivery  and  deferred 
ordering  of  technical  data. 


227.403- 9  Copyright. 

227.403- 10  Contractor  identification  and 
marking  of  technical  data  to  be  furnished 
with  restrictive  markings. 

227.403- 11  Contractor  procedures  and 
records. 

227.403- 12  Government  right  to  establish 
conformity  of  markings. 

227.403- 13  Government  right  to  review, 
verify,  challenge,  and  validate  asserted 
restrictions. 

227.403- 14  Conformity,  acceptance,  and 
warranty  of  technical  data. 

227.403- 15  Subcontractor  rights  in 
technical  data. 

227.403- 16  Providing  technical  data  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

227.403- 17  Overseas  contracts  with  foreign 
sources. 

227.404  Contracts  under  the  Small  Business 
Innovative  Research  Program. 

227.405  Contracts  for  the  acquisition  of 
existing  works. 

227.405- 1  General. 

227.405- 2  Acquisition  of  existing  works 
without  modification. 

227.405- 3  Acquisition  of  modified  existing 
works. 

227.406  Contracts  for  special  works. 

227.407  Contracts  for  architect-engineer 
services. 

227.407- 1  Architectural  designs  and  data 
clauses  for  architect-engineer  or 
construction  contracts. 

227.407- 2  Contracts  for  construction 
supplies  and  research  and  development 
work. 

227.407- 3  Approval  of  restricted  designs. 

227.408  Contractor  data  repositories. 

227.4  Rights  in  technical  data. 

227.400  Scope  of  subpart 
This  subparl — 

(a)  Prescribes  policies  and  procedures 
for  the  acquisition  of  technical  data  and 
the  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or.disclose 
technical  data.  It  implements 
requirements  in  the  following  laws  and 
Executive  Order: 

10  U.S.C.  2302(4) 

10  U.S.C.  2305  (subsection  (d)(4)) 

10  U.S.C.  2320 
10  U.S.C.  2321 
10  U.S.C.  2325 

Executive  Order  12591  (Subsection 
1(b)(6)). 

(b)  Does  not  apply  to  computer 
software  or  technical  data  that  is 
computer  software  documentation  (see 
227.5). 

227.401  Definitions. 

(a)  As  used  in  this  subpart,  unless 
otherwise  specifically  indicated,  the 
terms  offeror  and  contractor  include  an 
offeror’s  or  contractor’s  subcontractors, 
suppliers,  or  potential  subcontractors  or 
suppliers  at  any  tier. 

(b)  The  terras  Commercial  items  and 
minor  modification,  as  that  term  is  used 
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with  commercial  items,  are  defined  in 
the  clause  at  252.227-7015,  “Rights  in 
Technical  Data — Commercial  Items.” 

(c)  Other  terms  used  in  this  subpart 
are  defined  in  the  clause  at  252.227- 
7013,  “Rights  in  Technical  Data — 
Noncommercial  Items.  ’  ’ 

227.402  Commercial  Items  or  processes. 

227.402-1  Policy. 

(a)  DoD  shall  acquire  only  the 
technical  data  customarily  provided  to 
the  public  with  a  commercial  item  or 
process,  except  technical  data — 

(1)  Required  for  repair  or  maintenance 
of  commercial  items  or  processes,  or  for 
the  proper  installation,  operating,  or 
handling  of  a  commercial  item,  either  as 
a  stand  alone  unit  or  as  a  part  of  a 
military  system,  when  such  data  are  not 
customarily  provided  to  commercial 
users  or  the  data  provided  to 
commercial  users  is  not  sufficient  for 
military  requirements;  or, 

(2)  That  describe  the  modifications 
made  to  a  commercial  item  or  process 
in  order  to  meet  the  requirements  of  a 
Government  solicitation. 

(b)  To  encourage  offerors  and 
contractors  to  offer  or  use  commercial 
products  to  satisfy  military 
requirements,  offerors  and  contractors 
shall  not  be  required  to — 

(1)  Except  for  the  technical  data 
described  in  227.402-1  (a),  furnish 
technical  information  related  to 
commercial  items  or  processes  that  is 
not  customarily  provided  to  the  public; 

(2)  Relinquish  to,  or  otherwise 
provide,  the  Government  rights  to  use, 
modify,  reproduce,  release,  or  disclose 
technical  data  pertaining  to  commercial 
items  or  processes  except  for  a  transfer 
of  rights  mutually  agreed  upon. 

227.402-2  Rights  in  technical  data. 

(a)  The  clause  at  252.227-7015, 
“Rights  in  Technical  Data — Commercial 
Items"  provides  the  Government 
specific  license  rights  in  technical  data 
pertaining  to  commercial  items  or 
processes.  Generally,  DoD  may  use, 
modify,  duplicate,  release,  or  disclose 
such  data  only  within  the  Government. 
The  data  may  not  be  used  to 
manufacture  additional  quemtities  of  the 
commercial  items  and,  except  for 
emergency  repair  or  overhaul,  may  not 
be  released  or  disclosed  to,  or  used  by, 
third  parties  without  the  contractor’s 
express  permission. 

(b)  If  additional  rights  are  needed, 
contracting  activities  must  negotiate 
with  the  contractor  to  determine  if  there 
are  acceptable  terms  for  transferring 
such  rights.  The  specific  additional 
rights  granted  to  the  Government  shall 
be  enumerated  in  the  contract  license 
agreement  or  an  addendum  thereto. 


227.402- 3  Contract  clause. 

Use  the  clause  at  252.227-7015, 

“Rights  in  Technical  Data — Commercial 
Items”,  in  all  solicitations  and  contracts 
when  the  contractor  will  be  required  to 
deliver  technical  data  pertaining  to 
commercial  items  or  processes. 

227.403  Noncommercial  items  or 
processes. 

227.403- 1  Policy. 

(a)  DoD  policy  is  to  acquire  only  the 
technical  data,  and  the  rights  in  that 
data,  necessary  to  satisfy  agency  needs. 

(b)  Solicitations  and  contracts  shall — 

(1)  Specify  the  technical  data  to  be 
delivered  under  a  contract  and  delivery 
schedules  for  the  data; 

(2)  Establish  or  reference  procedures 
for  determining  the  acceptability  of 
technical  data; 

(3)  Establish  separate  contract  line 
items,  to  the  extent  practicable,  for  the 
technical  data  to  be  delivered  under  a 
contract  and  require  offerors  and 
contractors  to  price  separately  each 
deliverable  data  item; 

(4)  Require  offerors  to  identify,  to  the 
extent  practicable,  technical  data  to  be 
furnished  with  restrictions  on  the 
Government’s  rights  ^md  require 
contractor’s  to  identify  technical  data  to 
be  delivered  with  such  restrictions  prior 
to  delivery. 

(c)  Offerors  shall  not  be  required, 
either  as  a  condition  of  being  responsive 
to  a  solicitation  or  as  a  condition  Tor 
award,  to  sell  or  otherwise  relinquish  to 
the  Government  any  rights  in  technical 
data  related  to  items,  components  or 
processes  developed  at  private  expense 
except  for  the  data  identified  at 

227.403-5(a)  (2)  and  (a)(4)  through  (9). 

(d)  Offerors  and  contractors  shall  not 
be  prohibited  or  discouraged  from 
furnishing  or  offering  to  furnish  items, 
components,  or  processes  developed  at 
private  expense  solely  because  the 
Government’s  rights  to  use,  release,  or 
disclose  technical  data  pertaining  to 
those  items  may  be  restricted. 

(e)  As  provided  in  10  U.S.C.  2305, 
solicitations  for  major  systems 
development  contracts  shall  not  require 
offerors  to  submit  proposals  that  would 
permit  the  Government  to  acquire 
competitively  items  identical  to  items 
developed  at  private  expense  unless  a 
determination  is  made  at  a  level  above 
the  contracting  officer  that: 

(1)  The  offeror  will  not  be  able  to 
satisfy  program  schedule  or  delivery 
requirements;  or, 

(2)  The  offeror’s  proposal  to  meet 
mobilization  requirements  does  not 
satisfy  mobilization  needs. 


227.403-2  Acquisition  of  technical  data. 

(a)  Procedures  for  acquiring  technical 
data  are  contained  in  DoD  5010.12,  DoD 
Data  Management  Program.  Contracting 
officers  shall  work  closely  with  data 
managers  and  requirements  personnel  to 
assure  that  data  requirements  included 
in  solicitations  are  consistent  with  the 
policy  expressed  in  227.403-1. 

(b) (1)  Data  managers  or  other 
requirements  personnel  are  responsible 
for  identifying  the  Government’s 
minimum  needs  for  technical  data.  Data 
needs  must  be  established  giving 
consideration  to  the  contractor’s 
economic  interests  in  data  pertaining  to 
items,  components,  or  processes  that 
have  been  developed  at  private  expense; 
the  Government’s  costs  to  acquire, 
maintain,  store,  retrieve,  and  protect  the 
data;  reprocurement  needs;  repair, 
maintenance  and  overhaul 
philosophies;  spare  and  repair  part 
considerations;  and,  whether 
procurement  of  the  items,  components, 
or  processes  can  be  accomplished  on  a 
form,  fit,  or  function  basis. 
Reprocurement  needs  may  not  be  a 
sufficient  reason  to  acquire  detailed 
manufacturing  or  process  data  when 
replacement  items  or  spare  parts  can  be 
acquired  using  performance 
specifications,  form,  fit  and  function 
data,  or  when  there  are  a  sufficient 
number  of  alternate  sources  which  can 
reasonably  be  expected  to  provide  such 
items  on  a  performance  specification  or 
form,  fit,  or  function  basis. 

(2)  When  reviewing  offers  received  in 
response  to  a  solicitation  or  other 
request  for  data,  data  managers  must 
balance  the  original  assessment  of  the 
Government’s  data  needs  with  data 
prices  contained  in  the  offer. 

(c)  Contracting  officers  are  responsible 
for  assuring  that,  to  the  maximum  extent 
practicable,  solicitations  and  contracts — 

(1)  Identify  the  type  and  quantity  of 
the  technical  data  to  be  delivered  under 
the  contract  and  the  format  and  media 
in  which  the  data  will  be  delivered; 

(2)  As  required  by  10  U.S.C.  2320, 
establish  each  deliverable  data  item  as 
a  separate  contract  line  item  (this 
requirement  may  be  satisfied  by  listing 
each  deliverable  data  item  on  an  Exhibit 
to  the  contract); 

(3)  Identify  the  prices  established  for 
each  separately  priced  deliverable  data 
item  under  a  fixed  price  type  contract; 

(4)  Include  delivery  schedules  and 
acceptance  criteria  for  each  deliverable 
data  item;  and, 

(5)  Specifically  identify  the  place  of 
delivery  for  each  deliverable  item  of 
technical  data. 
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227.403- 3  Early  identification  of  technical 
data  to  be  furnished  to  the  Government  with 
restrictions  on  use,  reproduction  or 
disclosure. 

(a)  10  U.S.C.  2320  requires,  to  the 
maximum  extent  practicable,  an 
identification  prior  to  delivery  of  any 
technical  data  to  be  delivered  to  the 
Government  with  restrictions  on  use. 

(b)  Use  the  provision  at  252.227-7017, 
“Identification  and  Assertion  of  Use, 
Release,  or  Disclosure  Restrictions”  in 
all  solicitations  that  include  the  clause 
at  252.227-7013,  “Rights  in  Technical 
Data — Noncommercial  Items.”  The 
provision  requires  offerors  to  identify 
emy  technical  data  for  which 
restrictions,  other  than  copyright,  on 
use,  release,  or  disclosure  are  asserted 
and  to  attach  the  identification  and 
assertions  to  the  offer. 

(c)  Subsequent  to  contract  award,  to 
clause  at  252.227-7013,  “Rights  in 
Technical  Data — ^Noncommercial 
Items”,  permits  a  contractor,  under 
certain  conditions,  to  make  additional 
assertions  of  use,  release,  or  disclosure 
restrictions.  The  prescription  for  the  use 
of  that  clause  and  its  alternate  is  at 

227.403- 6(a). 

227.403- 4  License  rights. 

(a)  Grant  of  license.  The  Government 
obtains  rights  in  technical  data, 
including  a  copyright  Ucense,  under  an 
irrevocable  license  granted  or  obtained 
for  the  Government  by  the  contractor. 
The  contractor  or  licensor  retains  all 
rights  in  the  data  not  granted  to  the 
Government.  For  technical  data  that 
pertain  to  items,  components,  or 
processes,  the  scope  of  the  license  is 
generally  determined  by  the  source  of 
funds  used  to  develop  ^e  item, 
component,  or  process.  When  the 
technical  data  do  not  pertain  to  items, 
components,  or  processes,  the  scope  of 
the  license  is  determined  by  the  source 
of  funds  used  to  create  the  data. 

(1)  Technical  data  pertaining  to  items, 
components,  or  processes.  Contractors 
or  licensors  may,  with  some  exceptions 
{see  227.403-5(a)(2)  and  (a)  (4)  through 
(9)),  restrict  the  Government’s  rights  to 
use,  release,  or  disclose  technic^  data 
pertaining  to  items,  components,  or 
processes  developed  exclusively  at 
private  expense  (limited  rights).  They 
may  not  restrict  the  Government’s  rights 
in  items,  components,  or  processes 
developed  exclusively  at  Government 
expense  (unlimited  rights)  without  the 
Government’s  approval.  When  an  item, 
component,  or  process  is  developed 
witk  mixed  funding,  the  Government 
may  use,  release,  or  disclose  the  data 
pertaining  to  such  items,  components, 
or  processes  within  the  Government 
without  restriction  but  may  release  or 


disclose  the  data  outside  the 
Government  only  for  Government 
purposes  (government  purpose  rights). 

(2)  Technical  data  that  ao  not  pertain 
to  items,  components,  or  processes. 
Technical  data  may  be  created  during 
the  performance  of  a  contract  for  a 
conceptual  design  or  similar  effort  that 
does  not  require  the  development, 
manufacture,  construction,  or 
production  of  items,  components  or 
processes.  The  Government  generally 
obtains  imlimited  rights  in  such  data 
when  the  data  were  created  exclusively 
with  Government  funds,  government 
purpose  rights  when  the  data  were 
created  with  mixed  funding,  and  limited 
rights  when  the  data  was  created 
exclusively  at  private  expense. 

(b)  Source  of  funds  determination. 

The  determination  of  the  source  of 
developnlent  funds  for  technical  data 
pertaining  to  items,  components,  or 
processes  should  be  made  at  any 
practical  sub-item  or  sub-component 
level  or  for  any  segregable  portion  of  a 
process.  Contractors  may  assert  limited 
rights  in  a  segregable  sub-item,  sub¬ 
component,  or  portion  of  a  process 
which  otherwise  qualifies  for  limited 
rights  under  the  clause  at  252.227-7013, 
“Rights  in  Technical  Data.” 

227.403-5  Government  rights. 

The  standard  license  rights  that  a 
licensor  grants  to  the  Government  are 
unlimited  rights,  government  purpose 
rights,  or  limited  rights.  Those  rights  are 
defined  in  the  clause  at  252.227-7013. 

In  unusual  situations,  the  standard 
rights  may  not  satisfy  the  Government’s 
needs  or  the  Government  may  be  willing 
to  accept  lesser  rights  in  data  in  return 
for  other  consideration.  In  those  cases, 
a  special  license  may  be  negotiated. 
However,  the  licensor  is  not  obligated  to 
provide  the  Government  greater  rights 
and  the  contracting  officer  is  not 
required  to  accept  lesser  rights  than  the 
rights  provided  in  the  standard  grant  of 
license.  The  situations  under  which  a 
particular  grant  of  license  applies  are 
enumerated  in  paragraphs  (a)  through 

(d)  of  this  subsection. 

(a)  Unlimited  rights.  The  Government 
obtains  unlimited  rights  in  technical 
data  that  are — 

(1)  Data  pertaining  to  an  item, 
component,  or  process  which  has  been 
or  will  be  developed  exclusively  with 
Government  funds; 

(2)  Studies,  analyses,  test  data,  or 
similar  data  produced  in  the 
performance  of  a  contract  when  the 
study,  analysis,  test,  or  similar  work  was 
specified  as  an  element  of  performance; 

(3)  Created  exclusively  with 
government  funds  in  the  performance  of 
a  contract  that  does  not  require  the 


development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(4)  Form,  fit,  and  function  data; 

(5)  Necessary  for  installation, 
operation,  maintenance,  or  training 
piurposes  (other  than  detailed 
manufacturing  or  process  data); 

(6)  Corrections  or  changes  to  technical 
data  furnished  to  the  contractor  by  the 
Government; 

(7)  Publicly  available  or  have  been 
released  or  disclosed  by  the  contractor 
or  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure  other 
than  a  release  or  disclosmre  resulting 
from  the  sale,  transfer,  or  other 
assignment  of  interest  in  the  software  to 
another  p>arty  or  the  sale  or  transfer  of 
some  or  all  of  a  business  entity  or  its 
assets  to  another  party; 

(8)  Data  in  which  the  Government  has 
obtained  imlimited  rights  under  another 
Government  contract  or  as  a  result  of 
negotiations;  or, 

(9)  Data  furnished  to  the  Government, 
under  a  Government  contract  or 
subcontract  thereunder,  with — 

(i)  Government  purpose  license  rights 
or  limited  rights  and  the  restrictive 
condition(s)  has/have  expired;  or 

(ii)  Government  purpose  rights  and 
the  contractor’s  exclusive  right  to  use 
such  data  for  commercial  purposes  has 
expired. 

(b)  Government  purpose  rights.  (1) 

The  Government  obtains  government 
puimose  rights  in  technical  data — 

(1)  That  pertain  to  items,  components, 
or  processes  developed  with  mixed 
funding  except  when  the  Government  is 
entitled  to  unlimited  rights  as  provided 
in  227.403-5  {a)(2)  and  {a)(4)  through 
(9);  or, 

(ii)  Created  with  mixed  funding  in  the 
performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(2)  The  period  during  which 
government  purpose  rights  are  effective 
is  negotiable.  The  clause  at  252.227- 
7013  provides  a  nominal  five  year 
period.  Either  party  may  request  a 
different  period.  Changes  to  the 
government  purpose  rights  period  may 
be  made  at  any  time  prior  to  delivery  of 
the  technical  data  without  consideration 
from  either  party.  Longer  periods  should 
be  negotiated  when  a  five  year  period 
does  not  provide  sufficient  time  to 
apply  the  data  for  commercial  purposes 
or  when  necessary  to  recognize 
subcontractors’  interests  in  the  data. 

(3)  The  government  purpose  rights 
period  commences  upon  execution  of 
the  contract,  subcontract,  letter  contract 
(or  similar  contractual  instrument), 
contract  modification,  or  option  exercise 
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that  required  the  development.  Upon 
expiration  of  the  Government  rights 
period,  the  Government  has  unlimited 
rights  in  the  data  including  the  right  to 
authorize  others  to  use  the  data  for 
commercial  purposes. 

(4)  During  the  government  purpose 
rights  period,  the  Government  may  not 
use,  or  authorize  other  persons  to  use, 
technical  data  marked  with  government 
purpose  rights  legends  for  commercial 
purposes.  The  Government  shall  not 
release  or  disclose  data  in  which  it  has 
government  purpose  rights  to  any 
person,  or  authorize  others  to  do  so, 
unless — 

(i)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use 
and  non-disclosure  agreement  at 
227.403-7;  or 

(ii)  The  intended  recipient  is  a 
Government  contractor  receiving  access 
to  the  data  for  performance  of  a 
Government  contract  that  contains  the 
clause  at  252.227-7025,  “Limitations  on 
the  Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends.” 

(5)  When  technical  data  marked  with 
government  purpose  rights  legends  will 
be  released  or  disclosed  to  a 
Government  contractor  performing  a 
contract  that  does  not  include  the  clause 
at  252.227-7025,  the  contract  may  be 
modified,  prior  to  release  or  disclosure, 
to  include  that  clause  in  lieu  of 
requiring  the  contractor  to  complete  a 
use  and  non-disclosure  agreement. 

(6)  Contracting  activities  shall 
establish  procedures  to  assure  that 
technical  data  marked  with  government 
purpose  rights  legends  are  released  or 
disclosed,  including  a  release  or 
disclosure  through  a  government 
solicitation,  only  to  persons  subject  to 
the  use  and  non-disclosure  restrictions. 
Public  announcements  in  the  Commerce 
Business  Daily  or  other  publications 
must  provide  notice  of  the  use  and  non¬ 
disclosure  requirements.  Class  use  and 
non-disclosure  agreements  (e.g., 
agreements  covering  all  solicitations 
received  by  the  XYZ  company  within  a 
reasonable  period)  are  authorized  and 
may  be  obtained  at  any  time  prior  to 
release  or  disclosure  of  the  government 
purpose  rights  data.  Documents 
transmitting  government  purpose  rights 
data  to  persons  under  class  agreements 
shall  identify  the  technical  data  subject 
to  government  purpose  rights  and  the 
class  agreement  under  which  such  data 
are  provided. 

(c)  Limited  rights.  (1)  The  Government 
obtains  limited  rights  in  technical 
data — 

(i)  That  pertain  to  items,  components, 
or  processes  developed  exclusively  at 
private  expense  except  when  the 


Government  is  entitled  to  unlimited 
rights  as  provided  in  227.403-5  (aK2) 
and  {a)(4)  through  (9);  or, 

(ii)  Created  exclusively  at  private 
expense  in  the  performance  of  a  contract 
that  does  not  require  the  development, 
manufacture,  construction,  or 
production  of  items,  components,  or 
processes. 

(2)  Data  in  which  the  Government  has 
limited  rights  may  not  be  used,  released, 
or  disclosed  outside  the  Government 
without  the  permission  of  the  contractor 
asserting  the  restriction  except  for  a  use, 
release  or  disclosure  that  is — 

(1)  Necessary  for  emergency  repair  and 
overhaul;  or, 

(ii)  To  a  foreign  government,  other 
than  detailed  manufacturing  or  process 
data,  when  use,  release,  or  disclosure  is 
in  tire  interest  of  the  United  States  and 
is  required  for  evaluational  or 
informational  purposes; 

(3)  The  person  asserting  limited  rights 
must  be  notified  of  the  Government’s 
intent  to  release,  disclose,  or  authorize 
others  to  use  such  data  prior  to  release 
or  disclosure  of  the  data  except 
notification  of  an  intended  release, 
disclosure,  or  use  for  emergency  repair 
or  overhaul  which  shall  be  made  as 
soon  as  practicable. 

(4)  When  the  person  asserting  limited 
riglits  permits  the  Government  to 
release,  disclose,  or  have  others  use  the 
data  subject  to  restrictions  on  further 
use,  release,  or  disclosure,  or  for  a 
release  under  227.403-5(c)(2)  (i)  or  (ii), 
the  intended  recipient  must  complete 
the  use  and  non-disclosure  agreement  at 
227.403—7  prior  to  release  or  disclosure 
of  the  limited  rights  data. 

(d)  Specifically  negotiated  license 
rights.  (1)  Negotiate  specific  licenses 
when  the  parties  agree  to  modify  the 
standard  license  rights  granted  to  the 
Government  or  when  the  Government 
wants  to  obtain  rights  in  data  in  which 
it  does  not  have  rights.  When 
negotiating  to  obtain,  relinquish,  or 
increase  the  Government’s  rights  in 
technical  data,  consider  the  acquisition 
strategy  for  the  item,  component,  or 
process,  including  logistics  support  and 
other  factors  which  may  have  relevance 
for  a  particular  procurement.  The 
Government  may  accept  lesser  rights 
when  it  has  unlimited  or  government 
purpose  rights  in  data  but  may  not 
accept  less  than  limited  rights  in  such 
data.  The  negotiated  license  rights  must 
stipulate  what  rights  the  Government 
has  to  release  or  disclose  the  data  to 
other  persons  or  to  authorize  others  to 
use  the  data.  Identify  all  negotiated 
rights  in  a  license  agreement  made  part 
of  the  contract. 

(2)  When  the  Government  needs 
additional  rights  in  data  acquired  with 


government  purpose  or  limited  rights, 
the  contracting  officer  must  negotiate 
with  the  contractor  to  determine 
whether  there  are  acceptable  terms  for 
transferring  such  rights.  Generally,  such 
negotiations  should  be  conducted  only 
when  there  is  a  need  to  disclose  the  data 
outside  the  Government  or  if  tlie 
additional  rights  are  required  for 
competitive  reprocurement  and  the 
anticipated  savings  expected  to  be 
obtained  through  competition  are 
estimated  to  exceed  the  acquisition  cost 
of  the  additional  rights.  Prior  to 
negotiating  for  additional  rights  in 
limited  rights  data,  consider  alternatives 
such  as — 

(i)  Using  performance  specifications 
and  form,  fit,  and  function  data  to 
acquire  or  develop  functionally 
equivalent  items,  components,  or 
processes; 

(ii)  Obtaining  a  contractor’s 
contractual  commitment  to  qualify 
additional  sources  and  maintain 
adequate  competition  among  the 
sources; 

(iii)  Reverse  engineering,  or  providing 
items  from  Government  inventories  to 
contractors  w^ho  request  the  items  to 
facilitate  the  development  of  equivalent 
items  through  reverse  engineering. 

§  227.403-6  Contract  clauses. 

(a)  Use  the  clause  at  252.227-7013, 
“Rights  in  Technical  Data — 
Noncommercial  Items”  in  solicitations 
and  contracts  w'hen  the  successful 
offeror(s)  will  be  required  to  deliver 
technical  data  to  the  Government.  Do 
not  use  the  clause  when  the  only 
deliverable  items  are  computer  software 
or  computer  software  documentation 
(see  227.5),  commercial  items  (see 
227.402-3),  existing  works  (see 
227.405),  or  special  works  (see  227.406); 
in  Architect-Engineer  and  construction 
contracts  (see  227.407);  or,  when 
contracting  under  the  Small  Business 
Innovative  Research  Program  (see 
227.404). 

(b)  Use  the  clause  with  its  Alternate 
I  in  research  contracts  when  the 
contracting  officer  determines,  in 
consultation  with  counsel,  that  public 
dissemination  by  the  contractor  would 
be — 

(1)  In  the  interest  of  the  Government; 
and, 

(2)  Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government. 

(c)  Use  the  clause  at  252.227-7016. 
“Rights  in  Bid  or  Proposal  Data”,  in 
solicitations  and  contracts  when  the 
Government  anticipates  a  need  to  use, 
subsequent  to  contract  aw'ard,  ttichnical 
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data  included  in  a  bid  or  proposal  that 
are  not  required  to  be  delivei^  under 
the  contract. 

(d)  Use  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information 
Marked  with  Restrictive  Legends”,  in 
solicitations  and  contracts  when  it  is 
anticipated  that  the  Government  will 
provide  the  contractors,  for  performance 
of  its  contract,  technical  data  marked 
with  another  contractor’s  government 
restrictive  legends. 

(e)  Use  the  provision  at  252.227-7028, 
“Technical  Data  or  Gomputer  Software 
Previously  Delivered  to  the 
Government”,  in  solicitations  when  the 
resulting  contract  will  require  the 
contractor  to  deliver  technical  data.  The 
provision  requires  offerors  to  identify 
any  technical  data  specified  in  the 
solicitation  as  deliverable  data  items 
that  are  the  same  or  substantially  the 
same  as  data  items  the  offeror  has 
delivered  or  is  obligated  to  deliver, 
either  as  a  contractor  or  subcontractor, 
under  any  other  federal  agency  contract. 

(f)  Use  the  following  clauses  in 
solicitations  and  contracts  that  include 
the  clause  at  252.227-7013: 

(1)  252.227-7030,  “Technical  Data— 
Withholding  of  Payment”; 

(2)  252.227-7036,  “Certification  of 
Technical  Data  Conformity”;  and, 

(3)  252.227-7037,  “Validation  of 
Asserted  Restrictions”  (paragraph  (d)  of 
the  clause  contains  information  that 
must  be  included  in  a  challenge). 

227.403- 7  Use  and  non-disclosure 
agreement 

(a)  Except  as  provided  in  227.403- 
7(b),  techiiical  data  or  computer 
software  delivered  to  the  Government 
with  restrictions  on  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  may  not  be 
provided  to  third  parties  unless  the 
intended  recipient  completes  and  signs 
the  use  and  non-disclosure  agreement  at 

227.403- 7(c)  prior  to  release,  or 
disclosure  of  the  data. 

(1)  The  specific  conditions  imder 
which  an  intended  recipient  will  be 
authorized  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
technical  data  subject  to  limited  rights 
or  computer  software  subject  to 
restricted  rights  must  be  stipulated  in  an 
attachment  to  the  use  and  non¬ 
disclosure  agreement. 

(2)  For  an  intended  release, 
disclosure,  or  authorized  use  of 
technical  data  or  computer  software 
subject  to  special  license  rights,  modify 
paragraph  l.(c)  of  the  use  and 
nondisclosure  agreement  to  enter  the 
conditions,  consistent  with  the  license 
requirements,  governing  the  recipient’s 


obligations  regarding  use,  modification, 
reproduction,  release,  performance, 
display  or  disclosure  of  the  data  or 
software. 

(b)  The  requirement  for  use  and  non¬ 
disclosure  agreements  does  not  apply  to 
Government  contractors  which  require 
access  to  a  third  party’s  data  or  software 
for  the  performance  of  a  Government 
contract  that  contains  the  clause  at 
252.227-7025,  “Limitations  on  the  Use 
or  Disclosure  of  Government  Furnished 
Information  Marked  with  Restrictive 
Legends.” 

(c)  The  prescribed  “Use  and  Non¬ 
disclosure  Agreement”  is: 

Use  and  Non-disclosure  Agreement 

The  undersigned, _ (Insert  Name) 

_ ,  an  authorized  representative  of  the 

_ (Insert  Company  Name) _ , 

(which  is  hereinafter  referred  to  as  the 
“Recipient”)  requests  the  Government  to 
provide  the  Recipient  with  technical  data  or 
computer  software  (hereinafter  referred  to  as 
“Data”)  in  which  the  Government’s  use, 
modification,  reproduction,  release, 
performance,  display  or  disclosure  rights  are 
restricted.  Those  Data  are  identified  in  an 
attachment  to  this  Agreement.  In 
consideration  for  receiving  such  Data,  the 
Recipient  agrees  to  use  the  Data  strictly  in 
accordance  with  this  Agreement: 

(1)  The  Recipient  shall — 

(a)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  Data  marked 
with  government  purpose  rights  or  SBIR  data 
rights  lends  only  for  government  purposes 
and  shall  not  do  so  for  any  commercial 
purpose.  The  Recipient  shall  not  release, 
perform,  display,  or  disclose  these  Data, 
without  the  express  written  permission  of  the 
contractor  whose  name  appears  in  the 
restrictive  legend  (the  “Contractor”),  to  any 
person  other  than  its  subcontractors  or 
suppliers,  or  prospective  subcontractors  or 
suppliers,  who  require  these  Data  to  submit 
offers  for,  or  perform,  contracts  with  the 
Recipient.  The  Recipient  shall  require  its 
subcontractors  or  suppliers,  or  prospective 
subcontractors  or  suppliers,  to  sign  a  use  and 
non-disclosure  agreement  prior  to  disclosing 
or  releasing  these  Data  to  such  persons.  Such 
agreement  must  be  consistent  with  the  terms 
of  this  agreement. 

(b)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
marked  with  limited  rights  legends  only  as 
specified  in  the  attachment  to  this 
Agreement.  Release,  performance,  display,  or 
disclosure  to  other  persons  is  not  authorized 
unless  specified  in  the  attachment  to  this 
Agreement  or  expressly  permitted  in  wTiting 
by  the  Contractor.  The  Recipient  shall 
promptly  notify  the  Contractor  of  the 
execution  of  this  Agreement  and  identify  the 
Contractor’s  Data  that  has  been  or  will  be 
provided  to  the  Recipient,  the  date  and  place 
the  Data  were  or  will  be  received,  and  the 
name  and  address  of  the  Government  office 
that  has  provided  or  will  provide  the  Data. 

(c)  Use  computer  software  marked  with 
restricted  rights  legends  only  in  performance 

of  contract  number _ (insert  contract 

numbeifs) _ .  The  recipient  shall  not. 


for  example,  enhance,  decompile, 
disassemble,  or  reverse  engineer  the  software, 
timesharo.  or  use  of  computer  program  with 
more  th-'n  one  computer  at  a  time  The 
recipient  may  not  release,  perform,  display, 
or  disclose  such  software  to  others  unless 
expressly  permitted  in  writing  by  the  licensor 
whose  name  appears  in  the  restrict  legend. 
The  Recipient  shall  promptly  notify  the 
software  licensor  of  the  execution  of  this 
Agreement  and  identify  the  software  that  has 
been  or  will  be  provided  to  the  Recipient,  the 
date  and  place  the  software  were  or  will  be 
received,  and  the  name  and  address  of  the 
Government  office  that  has  provided  or  will 
provide  the  software. 

(d)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  Data  marked 
with  special  license  rights  legends  (to  be 
completed  by  the  contracting  officer.  See 
227.403-7(a)(2).  Omit  if  none  of  the  Data 
requested  is  marked  with  Special  license 
rights  legends). 

(2)  The  Recipient  agrees  to  adopt  or 
establish  operating  procedures  and  physical 
security  measures  designed  to  protect  these 
Data  from  inadvertent  release  or  disclosure  to 
unauthorized  third  parties. 

(3)  The  Recipient  agrees  to  accept  these 
Data  “as  is”  without  any  Government 
representation  as  to  suitability  for  intended 
use  or  warranty  whatsoever.  This  disclaimer 
does  not  affect  any  obligation  the 
Government  may  have  regarding  Data 
specified  in  a  contract  for  the  performance  of 
that  contract. 

(4)  The  Recipient  may  enter  into  any 
agreement  directly  with  the  Contractor  with 
respect  to  the  use,  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  of  these  Data. 

(5)  The  Recipient  agrees  to  indemnify  and 
hold  harmless  the  Government,  its  agents, 
and  employees  from  very  claim  or  liability, 
including  attorneys  fees,  court  costs,  and 
expenses  arising  out  of,  or  in  any  way  related 
to,  the  misuse  or  unauthorized  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  of  Data  received  from  the 
Government  with  restrictive  legends  by  the 
Recipient  or  any  person  to  whom  the 
Recipient  has  released  or  disclosed  the  Data. 

(6)  The  Recipient  is  executing  this  - 
Agreement  for  the  benefit  of  the  Contractor. 
The  Contractor  is  a  third  party  beneficiary  of 
this  Agreement  who,  in  addition  to  any  other 
rights  it  may  have,  is  intended  to  have  the 
rights  of  direct  action  against  the  Recipient 
or  any  other  person  to  whom  the  Recipient 
has  released  or  disclosed  the  Data,  to  seek 
damages  from  any  breach  of  this  Agreement 
or  to  otherwise  enforce  this  Agreement. 

(7)  The  Recipient  agrees  to  destroy  these 
Data,  and  all  copies  of  the  Data  in  its 
possession,  no  later  than  30  days  after  the 
date  shown  in  paragraph  (8)  of  this 
Ag^ment,  to  have  all  persons  to  whom  it 
released  the  Data  do  so  by  that  date,  and  to 
notify  the  Contractor  that  the  Data  have  been 
destroyed. 

(8)  This  Agreement  shall  be  effective  for 
the  period  commencing  with  the  Recipient’s 
execution  of  the  Agreement  and  ending  upon 

_ (Insert  Date) _ .  The 

obligations  imposed  by  this  agreement  shall 
survive  the  expiration  or  termination  of  this 
agreement. 
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Recipient’s  Business  Name 

By _ 

Authorized 

Representative _ 

Representative’s  Typed  Name  and  Title  Date; 

(End  of  Use  and  Non-disclosure  Agreement) 

227.403-8  Deferred  delivery  and  deferred 
ordering  of  technical  data. 

(a)  Deferred  delivery.  Use  the  clause  at 
252.227-7026,  “Deferred  Delivery  of 
Technical  Data  and  Computer 
Software”,  when  it  is  in  the 
Government’s  interests  to  defer  the 
delivery  of  technical  data.  The  clause 
permits  the  contracting  officer  to  require 
the  delivery  of  data  identified  as 
“deferred  delivery”  data  at  any  time 
until  two  years  after  acceptance  by  the 
Government  of  all  items  (other  than 
technical  data  items)  under  the  contract 
or  contract  termination,  whichever  is 
later.  The  obligation  of  subcontractors  or 
suppliers  to  deliver  such  technical  data 
expires  two  years  after  the  date  the 
prime  contractor  accepts  the  last  item 
from  the  subcontractor  or  supplier  for 
use  in  the  performance  of  the  contract. 
The  contract  must  specify  which 
technical  data  is  subject  to  deferred 
delivery.  The  contracting  officer  shall 
notify  the  contractor  sufficiently  in 
advance  of  the  desired  delivery  date  for 
such  data  to  permit  timely  delivery  of 
the  data. 

(b)  Deferred  ordering.  Use  the  clause 
at  252.227-7027,  “Deferred  Ordering  of 
Technical  Data  ur  Computer  Software”, 
when  a  firm  requirement  technical  data 
has  not  been  established  prior  to 
contract  award  but  there  is  a  potential 
need  for  the  data.  Under  this  clause,  the 
contracting  officer  may  order  any 
technical  data  that  has  been  generated 
in  the  performance  of  the  contract  or 
any  subcontract  thereunder  at  any  time 
until  three  years  after  acceptance  of  all 
items  (other  than  technical  data)  under 
the  contract  or  contract  termination, 
whichever  is  later.  The  obligation  of 
subcontractors  to  deliver  such  technical 
data  expires  three  years  after  the  date 
the  contractor  accepts  the  last  item 
under  the  subcontract.  When  the  data 
are  ordered,  the  delivery  dates  shall  be 
negotiated  and  the  contractor 
compensated  only  for  converting  the 
technical  data  into  the  prescribed  form, 
reproduction  costs,  and  delivery  costs. 

227.403-0  Copyright 

(a)  Copyright  license.  (1)  The  clause  at 
252.227-7013,  “Rights  in  Technical 
Data — Noncommercial  Items”,  requires 
a  contractor  to  grant,  or  obtain  for  the 
government  license  rights  which  permit 
the  government  to  reproduce  data, 
tlistribute  copies  of  the  data,  publicly 


perform  or  display  the  data  or,  through 
the  right  to  modify  data,  prepare 
derivative  works.  The  extent  to  which 
the  government,  and  others  acting  on  its 
behalf,  may  exercise  these  rights  varies 
for  each  of  the  standard  data  rights 
licenses  obtained  under  the  clause. 

When  non-standard  license  rights  in 
technical  data  will  be  negotiated, 
negotiate  the  extent  of  die  copyright 
license  concurrent  with  negotiations  for 
the  data  rights  license.  Do  not  negotiate 
a  copyright  license  that  provides  fewer 
rights  than  the  standard  limited  rights 
license  in  technical  data. 

(2)  The  clause  at  252.227-7013  does 
not  permit  a  contractor  to  incorporate  a 
third  party’s  copyrighted  data  into  a 
deliverable  data  item  unless  'die 
contractor  has  obtained  an  appropriate 
license  for  the  Government  and,  when 
applicable,  others  acting  on  the 
Government’s  behalf,  or  has  obtained 
the  contracting  officer’s  written 
approval  to  do  so.  Grant  approval  to  use 
third  party  copyrighted  data  in  which 
the  government  will  not  receive  a 
copyright  license  only  when  the 
Government’s  requirements  cannot  be 
satisfied  without  the  third  party 
material  or  when  the  use  of  the  third 
party  material  will  result  in  cost  savings 
to  the  Government  which  outweigh  the 
lack  of  a  copyright  license. 

(b)  Copyri^t  considerations — 
Acquisition  of  existing  and  special 
works.  See  227.405  or  227.406  for 
copyright  considerations  when 
acquiring  existing  or  special  works. 

227.403-10  Contractor  identification  and 
marking  of  technical  data  to  be  furnished 
with  restrictive  markings. 

(a)  Identification  requirements.  (1) 

The  solicitation  provision  at  252.227- 
7017,  “Identification  and  Assertion  of 
Use,  Release,  or  Disclosure 
Restrictions”,  requires  offerors  to 
identify  to  the  contracting  officer,  prior 
to  contract  award,  any  technical  data 
that  the  offeror  asserts  should  be 
provided  to  the  Government  with 
restrictions  on  use,  modification, 
reproduction,  release  or  disclosure.  This 
requirement  does  not  apply  to 
restrictions  based  solely  on  copyright. 
The  notification  and  identification  must 
be  submitted  as  an  attachment  to  the 
offer.  If  an  offeror  fails  to  submit  the 
Attachment  or  fails  to  complete  the 
Attachment  in  accordance  with  the 
requirements  of  the  solicitation 
provision,  such  failure  shall  constitute  a 
minor  informality.  Provide  offerors  an 
opportunity  to  remedy  a  minor 
informality  in  accordance  with  the 
procedures  at  FAR  14.405  or  15.607.  An 
offeror’s  failure  to  correct  the 
informality  within  the  time  prescribed 


by  the  contracting  officer  shall  render 
the  offer  ineligible  for  award. 

(2)  The  procedures  for  correcting 
minor  informalities  shall  not  be  used  to 
obtain  information  regarding  asserted 
restrictions  or  an  offeror’s  suggested 
asserted  rights  category.  Questions 
regarding  the  justification  for  an 
asserted  restriction  or  asserted  rights 
category  must  be  pursued  in  accordance 
with  the  procedures  at  227.403-13. 

(3)  The  restrictions  asserted  by  a 
successful  offeror  shall  be  attached  to  its 
contract  unless,  in  accordance  with  the 
procedures  at  227.403-13,  the  parties 
have  agreed  that  an  asserted  restriction 
is  not  justified.  The  contract  Attachment 
shall  pro\ade  the  same  information 
regarding  identification  of  the  technical 
data,  the  asserted  rights  category,  the 
basis  for  the  assertion,  and  the  name  of 
the  person  asserting  the  restrictions  as 
required  by  paragraph  (d)  of  the 
solicitation  provision.  Subsequent  to 
contract  award,  the  clause  at  252.227- 
7013,  “Rights  in  Technical  Data — 
Noncommercial  Items”  permits  the 
contractor  to  make  additional  assertions 
under  certain  conditions.  The  additional 
assertions  must  be  made  in  accordance 
with  the  procedures  and  in  the  format 
prescribed  by  that  clause. 

(4)  neither  the  pre-  or  post-award 
assertions  made  by  the  contractor  nor 
the  fact  that  certain  assertions  are 
identified  in  the  Attachment  to  the 
contract,  determine  the  respective  rights 
of  the  parties.  As  provided  at  227.403- 
13,  the  Government  has  the  right  to 
review,  verify,  challenge  and  validate 
restrictive  markings. 

(5)  Information  provided  by  offerors 
in  response  to  the  solicitation  provision 
may  be  used  in  the  source  selection 
process  to  evaluate  the  impact  on 
evaluation  factors  that  may  be  created 
by  restrictions  on  the  Government’s 
abihty  to  use  or  disclose  technical  data. 
However,  offerors  shall  not  be 
prohibited  from  offering  products  for 
which  the  offeror  is  entitled  to  provide 
the  Government  limited  rights  in  the 
technical  data  pertaining  to  such 
products  and  offerors  shall  not  be 
required,  either  as  a  condition  or  being 
responsive  to  a  solicitation  or  as  a 
condition  for  award,  to  sell  or  otherwise 
relinquish  any  greater  rights  in  technical 
data  when  the  offerorlo  entitled  to 
provide  the  technical  data  with  limited 
rights. 

(b)  Contractor  marking  requirements. 
the  clause  at  252.227-7013,  “Rights  in 
Technical  Data — Noncommercial  Items” 
requires — 

(1)  A  contractor  who  desires  to  restrict 
the  Government’s  rights  in  technical 
data  to  place  restrictive  markings  on  the 
data,  provides  instructions  for  the 
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placement  of  the  restrictive  markings, 
and  authorizes  the  use  of  certain 
restrictive  markings. 

(2)  The  contractor  to  deliver,  furnish, 
or  othervkrise  provide  to  the  Government 
any  technical  data  in  which  the 
Government  has  previously  obtained 
rights  with  the  Government’s  pre¬ 
existing  rights  in  that  data  unless  the 
parties  have  agreed  otherwise  or 
restrictions  on  the  Government’s  rights 
to  use,  modify,  reproduce,  release,  or 
disclose  the  data  have  expired.  When 
restrictions  are  still  applicable,  the 
contractor  is  permitted  to  mark  the  data 
with  the  appropriate  restrictive  legend 
for  which  the  data  qualified. 

(c)  Unmarked  technical  data.  (1) 
Technical  data  delivered  or  otherwise 
provided  under  a  contract  without 
restrictive  mcurkings  shall  be  presumed 
to  have  been  delivered  with  unlimited 
rights  and  may  be  released  or  disclosed 
without  restriction.  To  the  extent 
practicable,  if  a  contractor  has  requested 
permission  (see  22  7.403-1 0(c)(2))  to 
correct  an  inadvertent  omission  of 
markings,  do  not  release  or  disclose  the 
technical  data  pending  evaluation  of  the 
request. 

(2)  A  contractor  may  request 
permission  to  have  appropriate  legends 
placed  on  unmarked  technical  data  at  its 
expense.  The  request  must  be  received 
by  the  contracting  officer  within  6 
months  following  the  furnishing  or 
delivery  of  such  data,  or  any  extension 
of  that  time  approved  by  the  contracting 
officer.  The  person  making  the  request 
must: 

(i)  Identify  the  technical  data  that 
should  have  been  marked;  and, 

(ii)  Demonstrate  that  the  omission  of 
the  marking  was  inadvertent,  the 
proposed  marking  is  justified  and 
conforms  with  the  requirements  for  the 
marking  of  technical  data  contained  in 
the  “Rights  in  Technical  Data — Non¬ 
commercial  Items”  clause  at  252.227- 
7013;  and, 

(iii)  Acknowledge,  in  writing,  that  the 
Government  has  no  liability  with 
respect  to  any  disclosure,  reproduction, 
or  use  of  the  technical  data  made  prior 
to  the  addition  of  the  marking  or 
resulting  fi-om  the  omission  of  the 
marking. 

(3)  Contracting  officers  should  grant 
permission  to  mark  only  if  the  technical 
data  were  not  distributed  outside  the 
Government  or  were  distributed  outside 
the  Government  with  restrictions  on 
further  use  or  disclosure. 

227.403-11  Contractor  procedures  and 
records. 

(a)  The  clause  at  252.227-7013, 
“Rights  in  Technical  Data — 
Noncommercial  Items”,  requires  a 


contractor,  and  its  subcontractors  or 
suppliers  that  will  deliver  technical  data 
with  other  than  unlimited  rights,  to 
establish  and  follow  written  procedures 
to  assure  that  restrictive  markings  are 
used  only  when  authorized  and  to 
maintain  records  to  justify  the  validity 
of  asserted  restrictions  on  delivered 
data. 

(b)  The  clause  at  252.227-7037, 
“Validation  of  Asserted  Restrictions”, 
requires  contractors  and  their 
subcontractors  at  any  tier  to  maintain 
records  sufficient  to  justify  the  validity 
of  restrictive  markings  on  technical  data 
delivered  or  to  be  delivered  under  a 
Government  contract. 

227.403-12  Government  right  to  establish 
conformity  of  markings. 

(a)  Nonconforming  markings.  (1) 
Authorized  markings  are  identified  in 
the  clause  at  252.227-7013,  “Rights  in 
Technical  Data.”  All  other  markings  are 
nonconforming  markings.  An 
authorized  marking  that  is  not  in  the 
form,  or  differs  in  substance,  from  the 
marking  requirements  in  the  clause  at 
252.227-7013  is  also  a  nonconforming 
marking. 

(2)  The  correction  of  nonconforming 
markings  on  technical  data  is  not 
subject  to  252.227-7037,  “Validation  of 
Asserted  Restrictions”.  To  the  extent 
practicable,  the  contracting  officer 
should  return  technical  data  bearing 
nonconforming  markings  to  the  person 
who  has  placed  the  nonconforming 
markings  on  such  data  to  provide  that 
person  an  opportunity  to  correct  or 
strike  the  nonconforming  marking  at 
that  person’s  expense.  If  the  person  who 
has  placed  the  nonconforming  marking 
on  the  technical  data  fails  to  correct  the 
nonconformity  and  return  the  corrected 
data  within  60  days  following  the 
person’s  receipt  of  the  data,  the 
contracting  officer  may  correct  or  strike 
the  nonconformity  at  that  person’s 
expense.  When  it  is  impracticable  to 
return  technical  data  for  correction, 
contracting  officers  may  unilaterally 
correct  any  nonconforming  markings  at 
Government  expense.  Prior  to  correction 
of  the  nonconformity,  the  data  may  be 
used  in  accordance  with  the  proper 
restrictive  marking. 

(b)  Unjustified  markings.  (1)  An 
unjustified  marking  is  an  authorized 
marking  that  does  not  depict  accurately 
restrictions  applicable  to  the 
Government’s  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  the  marked 
technical  data.  For  example,  a  limited 
rights  legend  placed  on  technical  data 
pertaining  to  items,  components,  or 
processes  that  were  developed  under  a 
Government  contract  either  exclusively 


at_Govemment  expense  or  with  mixed 
funding  (situations  xmder  which  the 
Government  obtains  unlimited  or 
government  piupose  rights)  is  an 
unjustified  marldng. 

(2)  Contracting  officers  have  the  right 
to  review  and  challenge  the  validity  of 
imjustified  markings.  However,  at  any 
time  during  performance  of  a  contract 
and  notwithstanding  the  existence  of  a 
challenge,  the  contracting  officer  and 
the  person  who  has  asserted  a  restrictive 
marking  may  agree  that  the  restrictive 
marking  is  not  justified.  Upon  such 
agreement,  the  contracting  officer  may, 
at  his  or  her  election,  either — 

(i)  Strike  or  correct  the  unjustified 
marking  at  that  person’s  expense;  or, 

(ii)  Return  the  technical  data  to  the 
person  asserting  the  restriction  for 
correction  at  that  person’s  expense.  If 
the  data  are  returned  and  that  person 
fails  to  correct  or  strike  the  unjustified 
restriction  and  return  the  corrected  data 
to  the  contracting  officer  within  sixty 
(60)  days  following  receipt  of  the  data, 
the  unjustified  marking  shall  be 
corrected  or  stricken  at  that  person’s 
expense. 

227.403-13  Government  right  to  review, 
verify,  challenge  and  validate  asserted 
restrictions. 

(a)  General.  Ah  offeror’s  assertion(s) 
of  restrictions  on  the  Government’s 
rights  to  use,  modify,  reproduce,  release, 
or  disclose  technical  data  do  not,  by 
themselves,  determine  the  extent  of  the 
Government’s  rights  in  the  technical 
data.  Under  10  U.S.C.  2321,  the 
Government  has  the  right  to  challenge 
asserted  restrictions  when  there  are 
reasonable  grounds  to  question  the 
validity  of  the  assertion  and  continued 
adherence  to  the  assertion  would  make 
it  impractical  to  later  procure 
competitively  the  item  to  which  the  data 
pertain. 

(b)  Pre-award  considerations.  The  1 

challenge  procedures  required  by  10  j 

U.S.C.  2321  could  significantly  delay  * 

awards  under  competitive 
procurements.  Therefore,  avoid 
challenging  asserted  restrictions  prior  to 
a  competitive  contract  award  unless 
resolution  of  the  assertion  is  essential  ; 

for  successful  completion  of  the  j 

procurement.  I 

(c)  Challenge  and  validation.  \ 

Contracting  officers  must  have  ! 

reasonable  grounds  to  challenge  the  ! 

current  validity  of  an  asserted 
restriction.  Before  issuing  a  challenge  to 
an  asserted  restriction,  carefully 
consider  all  available  information  i 

pertaining  to  the  assertion.  All  ' 

challenges  must  be  made  in  accordance 
with  the  provisions  of  the  clause  at 
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252.227-7037,  “Validation  of  Asserted 
Restrictions”. 

(1)  Challenge  period.  Asserted 
restrictions  should  be  reviewed  before 
acceptance  of  technical  data  deliverable 
under  the  contract.  Assertions  must  be 
challenged  within  3  yecirs  after  final 
payment  under  the  contract  or  three 
years  after  delivery’  of  the  data, 
whichever  is  later.  However,  restrictive 
markings  may  be  challenged  at  any  time 
if  the  technical  data — 

(1)  Are  publicly  available  without 
restrictions; 

(ii)  Have  been  provided  to  the  United 
States  without  restriction;  or, 

(iii)  Have  been  otherwise  made 
available  without  restriction  other  than 

a  release  or  disclosure  resulting  from  the 
sale,  transfer,  or  other  assignment  of 
interest  in  the  softv/are  to  another  party 
or  the  sale  or  transfer  of  some  or  all  of 
a  business  entity  or  its  assets  to  another 
party. 

(2)  Pre-challenge  requests  for 
information,  (i)  After  consideration  of 
the  situations  described  in  227.403- 
13(c)(3),  contracting  officers  may 
request  the  person  asserting  a  restriction 
to  furnish  a  written  explanation  of  the 
facts  and  supporting  documentation  for 
the  assertion  in  sufficient  detail  to 
enable  the  contracting  officer  to 
determine  the  A’alidity  of  the  assertion. 
Additional  supporting  docmnentation 
may  be  requested  when  the  explanation 
provided  by  the  person  making  the 
assertion  does  not,  in  the  contracting 
officer’s  opinion,  establish  the  validity 
of  the  assertion. 

(ii)  If  the  person  asserting  the 
restriction  fails  to  respond  to  the 
contracting  officer’s  request  for 
information  or  additional  supporting 
documentation  or  if  the  information 
submitted  does  not  justify  the  asserted 
restriction,  a  challenge  should  be 
considered. 

(3)  Transacting  matters  directly  with 
subcontractors.  The  clause  at  252.227- 
7037  obtains  the  contractor’s  agreement 
that  the  Government  may  transact 
matters  bander  the  clause  directly  with  a 
subcontractor,  at  any  tier,  without 
creating  or  implying  privity  of  contract. 
Contractiiig  officers  should  permit  a 
subcontractor  or  supplier  to  transact 
challenge  and  validation  matters 
directly  with  the  Government  when — 

(i)  A  subcontractor’s  or  supplier’s 
business  interests  in  its  technical  data 
would  be  compromised  if  the  data  were 
disclosed  to  a  higher  tier  contractor;  or, 

(ii)  There  is  reason  to  believe  that  the 
contractor  will  not  respond  in  a  timely 
manner  to  a  challenge  and  a  failure  to 
respond  would  jeopardize  a 
subcontractor’s  or  supplier’s  right  to 
assert  restrictions;  or. 


(iii)  Requested  to  do  so  by  a 
subcontractor  or  supplier. 

(4)  Challenge  notice.  Do  not  issue  a 
challenge  notice  unless  there  are 
reasonable  grounds  to  question  the 
validity  of  an  assertion.  A.ssertions  may 
be  challenged  whether  or  not  supporting 
documentation  was  requested  from  the 
person  asserting  the  restriction. 

Challenge  notices  must  be  in  writing 
and  issued  to  the  contractor  or,  after 
consideration  of  the  situations  described 
in  227.403-13(c)(3),  the  person  asserting 
the  restriction.  The  challenge  notice 
must  include  the  information  in 
paragraph  (d)  of  the  clause  at  252.227- 
7037,  “Validation  of  Asserted 
Restrictions.” 

(5)  Extension  of  response  time.  The 
contracting  officer,  at  his  or  her 
discretion,  may  extend  the  time  for 
response  contained  in  a  challenge 
notice,  as  appropriate,  if  the  contractor 
submits  a  timely  wTitten  request 
showing  the  need  for  additional  time  to 
prepare  a  response. 

(6)  Contracting  officer’s  final  decision. 
Contracting  officers  must  issue  a  final 
decision  for  each  challenged  asseilion, 
whether  or  not  the  assertion  has  been 
justified. 

(i)  A  conti acting  officer’s  final 
decision  that  an  assertion  is  not  justified 
must  be  issued  as  soon  as  practicable 
following  the  failure  of  the  person 
asserting  the  restriction  to  respond  to 
the  contracting  officer’s  challenge 
within  sixty  (60)  days,  or  any  extension 
to  that  time  granted  by  the  contracting 
officer. 

(ii)  A  contracting  officer  who, 
following  a  challenge  and  response  by 
the  person  asserting  the  restriction, 
determines  that  an  asserted  restriction  is 
justified,  shall  issue  a  final  decision 
sustaining  the  validity  of  the  asserted 
restriction.  If  the  asserted  restriction 
was  made  subsequent  to  submission  of 
the  contractor’s  offer,  add  the  asserted 
restriction  to  the  contract  Attachment. 

(iii)  A  contracting  officer  who 
determines  that  the  validity  of  an 
asserted  restriction  has  not  been 
justified  shall  issue  a  contracting 
officer’s  final  decision  within  the  time 
ft’ames  prescribed  in  252.227-7037, 
“Validation  of  Asserted  Restrictions.” 
As  provided  in  paragraph  (f)  of  that 
clause,  the  Government  is  obligated  to 
continue  to  respect  the  asserted 
restrictions  through  final  disposition  of 
any  appeal  imless  the  Agency  Head 
notifies  the  person  asserting  the 
restriction  that  urgent  or  compelling 
circumstances  do  not  permit  the 
Government  to  continue  to  respect  the 
asserted  restriction. 

(7)  Multiple  challenges  to  an  asserted 
restriction.  When  more  than  one 


contracting  officer  challenges  an 
asserted  restriction,  the  contracting 
officer  who  made  the  earliest  challenge 
is  responsible  for  coordinating  the 
Government  challenges.  That 
contracting  officer  shall  consult  with  all 
other  contracting  officers  making 
challenges,  verify  that  all  challenges 
apply  to  the  same  asserted  restriction 
■and,  after  consulting  with  the 
contractor,  subcontractor,  or  supplier 
asserting  the  restriction,  issue  a 
schedule  that  provides  that  person  a 
reasonable  opportunity  to  respond  to 
each  challenge. 

(8)  Validation.  Only  a  contracLing 
officer’s  final  decision,  or  actions  of  an 
agency  board  of  contract  appeals  or  a 
court  of  competent  jurisdiction,  that 
sustain  the  validity  of  an  asserted 
restriction  constitute  validation  of  the 
asserted  restriction. 

227.403-14  Conformity,  acceptance,  and 
warranty  of  technical  data. 

(a)  Statutory  requirements.  10  U.S.C. 
2320— 

(1)  Requires  contractors  to  furnish 
written  assurance  at  the  time  technical 
data  are  delivered  or  are  made  available 
to  the  Government  that  the  technical 
data  are  complete,  accurate,  and  satisfy 
the  requirements  of  the  contract 
concerning  such  data; 

(2)  Provides  for  the  establishment  of 
remedies  applicable  to  technical  data 
found  to  be  incomplete,  inadequate,  or 
not  to  satisfy  the  requirements  of  the 
contract  concerning  such  data;  and, 

(3)  Authorizes  agency  heads  to 
withhold  payments  (or  exercise  such 
other  remedies  and  agency  head 
considers  appropriate)  during  any 
period  if  the  contractor  does  not  meet 
the  requirements  of  the  contract 
pertaining  to  the  delivery  of  technical 
data. 

(b)  Conformity  and  acceptance.  (1) 
Solicitations  and  contracts  requiring  the 

'  delivery  of  technical  data  shall  specify 
the  requirements  the  data  must  satisfy  to 
be  acceptable.'  Contracting  officers,  or 
their  authorized  representatives,  are 
responsible  for  determining  whether 
technical  data  tendered  for  acceptance 
conform  to  the  contractual 
requirements. 

(2)  The  clause  at  252.227-7030, 
“Technical  Data — Withholding  of 
Payment”  provides  for  withholding  up 
to  ten  percent  of  the  contract  price 
pending  correction  or  replacement  of 
the  nonconforming  technical  data  or 
negotiation  of  an  equitable  reduction  in 
contract  price.  The  amount  subject  to 
withholding  may  be  expressed  as  a  fixed 
dollar  amount  or  as  a  percentage  of  the 
contract  price.  In  either  case,  the 
amount  shall  be  determined  giving 
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consideration  to  the  relative  value  and 
importance  of  the  data,  for  example — 

(i)  When  the  sole  purpose  of  a 
contract  is  to  produce  the  data,  the 
relative  value  of  that  data  may 
considerably  higher  than  the  value  of 
data  produced  under  a  contract  where 
the  production  of  the  data  is  a 
secondary  objective;  or, 

(ii)  When  tne  Government  will 
maintain  or  repair  items,  repair  and 
maintenance  data  may  have  a 
considerably  higher  relative  value  than 
data  that  merely  describe  the  item  or 
provide  performance  characteristics. 

(3)  Do  not  accept  technical  data  that 
do  not  conform  to  the  contractual 
requirements  in  all  respects.  Except  for 
nonconforming  restrictive  markings  (see 

227.403-14(b)(4)),  correction  or 
replacement  of  nonconforming  data,  or 
an  equitable  reduction  in  contract  price 
when  correction  or  replacement  of  the 
nonconforming  data  is  not  practicable  or 
is  not  in  the  Government’s  interests, 
shall  be  accomplished  in  accordance 
with — 

(1)  The  provisions  of  a  contract  clause 
providing  for  inspection  and  acceptance 
of  deliverables  and  remedies  for 
nonconforming  deliverables;  or, 

(ii)  The  procedures  at  FAR  46.407(c) 
through  (g),  if  the  contract  does  not 
contain  an  inspection  clause  providing 
remedies  for  nonconforming 
deliverables. 

(4)  Follow  the  procedures  at  227.403- 
12(a)(2)  if  nonconforming  markings  are 
the  sole  reason  technical  data  fail  to 
conform  to  contractual  requirements. 

The  clause  at  252.227-7030  may  be 
used  to  withhold  an  amount  from 
payment,  consistent  with  the  terms  of 
the  clause,  pending  correction  of  the 
nonconforming  markings. 

(c)  Warranty.  (1)  The  intended  use  of 
the  technical  data  and  the  cost,  if  any, 
to  obtain  the  warranty  should  be 
considered  before  deciding  to  obtain  a 
data  warranty  (see  FAR  46.703).  The  fact 
that  a  particular  item,  component,  or 
process  is  or  is  not  warranted  is  not  a 
consideration  in  determining  w'hether  or 
not  to  obtain  a  warranty  for  the 
technical  data  that  pertain  to  the  item, 
component,  or  process.  For  example,  a 
data  warranty  should  be  considered  if 
the  Government  intends  to  repair  or 
maintain  an  item  and  defective  repair  or 
maintenance  data  would  impair  the 
Government’s  effective  use  of  the  item 
or  result  in  increased  costs  to  the 
Government. 

(2)  As  prescribed  in  246.710,  use  the 
clause  at  252.246-7001,  “Warranty  of 
Data’’,  and  its  alternates,  or  a 
substantially  similar  clause  when  the 
Government  needs  a  specific  warranty 
of  technical  data. 


227.403- 15  Subcontractor  rights  in 
technical  data. 

(a)  10  U.S.C.  2320  provides 
subcontractors  at  all  tiers  the  same 
protection  for  their  rights  in  data  as  is 
provided  to  prime  contractors.  The 
clauses  at  252.227-7013,  “Rights  in 
Technical  Data — Noncommercial 
Items”,  and  252.227-7037,  “Validation 
of  Asserted  Restrictions”,  implement 
the  statutory  requirements. 

(b)  10  U.S.C.  2321  permits  a 
subcontractor  to  transact  directly  with 
the  Government  matters  relating  to  the 
validation  of  its  asserted  restrictions  on 
the  Government’s  rights  to  use  or 
disclose  technical  data.  The  clause  at 
252.227-7037,  “Validation  of  Asserted 
Restrictions”  obtains  a  contractor’s 
agreement  that  the  direct  transaction  of 
validation  or  challenge  matters  with 
subcontractors  at  any  tier  does  not 
establish  or  imply  privity  of  contract. 
When  a  subcontractor  or  supplier 
exercises  its  right  to  transact  validation 
matters  directly  with  the  Government, 
contracting  officers  shall  deal  directly 
with  such  persons,  as  provided  at 

227.403- 13(c)(3). 

(c)  Require  prime  contractors  whose 
contracts  include  the  following  clauses 
to  include  those  clauses,  without 
modification  except  for  appropriate 
identification  of  the  parties,  in  contracts 
with  subcontractors  or  suppliers,  at  all 
tiers,  who  will  be  furnishing  technical 
data  in  response  to  a  government 
requirement. 

(1)  252.227-7013,  “Rights  in 
Technical  Data — Noncommercial 
Items”; 

(2)  252.227-7025,  “Limitations  on  the 
Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends. 

(3)  252.227-7028,  “Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government”;  and, 

(4)  252.227-7037,  “Validation  of 
Asserted  Restrictions”. 

(d)  Do  not  require  contractors  to  have 
their  subcontractors  or  suppliers  at  any 
tier  relinquish  rights  in  technical  data  to 
the  contractor,  a  higher  tier 
subcontractor,  or  to  the  Government,  as 
a  condition  for  award  of  any  contract, 
subcontract,  purchase  order,  or  similar 
instrument  except  for  the  rights 
obtained  by  the  Government  under  the 
“Rights  in  Technical  Data — 
Noncommercial  Items”  clause  contained 
in  the  contractor’s  contract  with  the 
Government. 

227.403- 16  Providing  technical  data  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

Technical  data  may  he  released  or 
disclosed  to  foreign  governments. 


foreign  contractors,  or  international 
organizations  only  if  release  or 
disclosme  is  otherwise  permitted  both 
by  Federal  export  controls  and  other 
national  security  laws  or  regulations. 
Subject  to  such  laws  and  regulations, 
the  Department  of  Defense — 

(a)  May  release  or  disclose  technical 
data  in  which  it  has  obtained  unlimited 
rights  to  such  foreign  entities  or 
autliorize  the  use  of  such  data  by  those 
entities. 

(b)  Shall  not  release  or  disclose 
technical  data  for  which  restrictions  on 
use,  release,  or  disclosure  have  been 
asserted  to  foreign  entities,  or  authorize 
the  use  of  technical  data  by  those 
entities,  unless  the  intended  recipient  is 
subject  to  the  same  provisions  as 
included  in  the  use  and  non-disclosure 
agreement  at  227.403-7  and  the 
requirements  of  the  clause  at  252.227- 
7013  governing  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  such  data  have 
been  satisfied. 

227.403-17  Overseas  contracts  with 
foreign  sources. 

(a)  The  clause  at  252.227-7032, 

“Rights  in  Technical  Data  and  Computer 
Software  (Foreign)”  may  be  used  in 
contracts  with  foreign  contractors  to  be 
performed  overseas,  except  Canadian 
purchases  (see  227.403-1 7(c))  in  lieu  of 
the  clause  at  252.227—7013,  “Rights  in 
Technical  Data — Noncommercial  Items” 
when  the  Government  requires  the 
unrestricted  right  to  use,  modify, 
reproduce,  release,  or  disclose  any 
technical  data  to  be  delivered  under  the 
contract.  Do  not  use  the  clause  in 
contracts  for  Existing  or  Special  Works. 

(b)  The  clause  at  252.227-7032  may 
be  modified  to  accommodate  the  needs 
of  a  specific  overseas  procurement 
situation,  provided  the  Government 
obtains  rights  to  the  technical  data  that 
are  not  less  than  the  rights  the 
Government  would  have  obtained  under 
the  data  rights  clause  prescribed  in  this 
Part  for  a  comparable  procurement 
performed  within  the  United  States  or 
its  possessions. 

(c)  Contracts  for  Canadian  purchases 
shall  include  the  appropriate  data  rights 
clause  prescribed  in  this  Part  for  a 
comparable  procurement  performed 
within  the  United  States  or  its 
possessions. 

227.404  Contracts  under  the  Small 
Business  Innovative  Research  Program. 

(a)  Use  the  clause  at  252.227-7018, 
“Rights  in  Technical  Data  and  Computer 
Software — Small  Business  Innovative 
Research  Program”,  when  technical  data 
or  computer  software  will  be  generated 
during  performance  of  contracts  under 
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the  Small  Business  Innovative  Research 
(SBJR)  program. 

(b)  Under  that  clause,  the  Government 
obtains  a  royalty  free  license  to  use 
technical  data  marked  with  an  SBIR 
Data  Rights  legend  only  for  Government 
purposes  during  the  period  commencing 
with  contract  award  and  ending  5  years 
after  completion  of  the  project  under 
which  the  data  were  generated.  Upon 
expiration  of  the  5  year  restrictive 
license,  the  Government  has  unlimited 
rights  in  the  SBIR  data.  During  the 
license  period,  the  Government  may  not 
release  or  disclose  SBIR  data  to  any 
person  other  than — 

(1)  For  evaluational  purposes. 

(2)  As  expressly  permitted  by  the 
contractor;  or, 

(3)  A  use,  release,  or  disclosure  that 
is  necessary  for  emergency  repair  or 
overhaul  of  items  operated  by  the 
Government. 

(c)  Do  not  make  any  release  or 
disclosiue  permitted  by  227.404(b) 
unless,  prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use 
and  non-disclosure  agreement  at  227- 
403-7. 

(d)  Use  the  clause  with  its  Alternate 
I  in  research  contracts  when  the 
contracting  officer  determines,  in 
consultation  with  counsel,  that  public 
dissemination  by  the  contractor  would 
be — 

(1)  In  the  interest  of  the  Government; 
and, 

(2)  Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government. 

(e)  Use  the  following  provision  and 
clauses  in  SBIR  solicitations  and 
contracts  that  include  the  clause  at 

252.227-7018: 

(1)  252.227-7017,  “Identification  and 
Assertion  of  Use,  Release,  or  Disclosure 
Restrictions”; 

(2)  252.227-7019,  "Validation  of 
.Asserted  Restrictions — Computer 
Software”; 

(3)  252.227-7030,  "Technical  Data— 
Withholding  of  Payment”; 

(4)  252.227-7036,  “Certification  of 
Technical  Data  Conformity”;  and, 

(5)  252.227-7037,  "Validation  of 
Asserted  Restrictions”  (paragraph  (d)  of 
the  clause  contains  information  that 
must  be  included  in  a  challenge). 

(f)  Use  the  following  clauses  and 
provision  in  SBIR  solicitations  and 
contracts  in  accordance  with  the 
guidance  at  227.403-6  (c),  (d),  and  (e) 

(1)  252.227-7016,  “Rights  in  Bid  or 
Proposal  Data”; 

(2)  252.227-7025,  “Limitations  on  the 
Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends”;  and 


(3)  252.227-7028,  Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government.” 

§  227.405  Contracts  for  the  acquisition  of 
existing  works. 

§227.405-1  General. 

(a)  Existing  works  include  motion 
pictures,  television  recordings,  video 
recordings,  and  other  audiovisual  works 
in  any  medium;  sound  recordings  in  any 
medium;  musical,  dramatic,  and  literary 
works;  pantomimes  and  choreographic 
works;  pictorial,  graphic,  and  sculptural 
works;  and,  works  of  a  similar  nature. 
Usually,  these  or  similar  works  were  not 
first  created,  developed,  generated, 
originated,  prepared,  or  produced  under 
a  Government  contract.  Therefore,  the 
Government  must  obtain  a  license  in  the 
w'ork  if  it  intends  to  reproduce  the  work, 
distribute  copies  of  the  work,  prepare 
derivative  works,  or  perform  or  display 
the  work  publicly.  When  the 
Government  is  not  responsible  for  the 
content  of  an  existing  work,  it  should 
require  the  copyright  owmer  to 
indemnify  the  Government  for  liabilities 
that  may  arise  out  of  the  content, 
performance,  use,  or  disclosure  of  such 
data. 

(b)  Follow  the  procedures  at  227.406 
for  works  which  will  be  first  created, 
developed,  generated,  originated, 
prepared,  or  produced  under  a 
Government  contract  and  the 
Government  needs  to  control 
distribution  of  the  work  or  has  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  creation, 
content,  performance,  use,  or  disclosure 
of  the  work  or  from  libelous  or  other 
unlawful  material  contained  in  the 
work.  Follow  the  procedures  at  227.403 
when  the  Government  does  not  need  to 
control  distribution  of  such  works  or 
obtain  such  indemnities. 

§  227.405-2  Acquisition  of  existing  works 
without  modification. 

(a)  Use  the  clause  at  252.227-7021, 
“Rights  in  Data — Existing  Works”  in 
lieu  of  the  clause  at  252.227-7013, 
“Rights  in  Technical  Data — 
Noncommercial  Items”,  in  solicitations 
and  contracts  exclusively  for  existing 
works  when: 

(1)  The  existing  works  will  be 
acquired  without  modification;  and, 

(2)  The  Government  requires  the  right 
to  reproduce,  prepare  derivative  works, 
or  publicly  perform  or  display  the 
existing  works;  or, 

(3)  The  Government  has  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  content, 
performance,  use,  or  disclosure  of  such 
data. 


(b)  The  clause  at  252.227-7021, 

"Rights  in  Data — Existing  Works”, 
provides  the  Government,  and  others 
acting  on  its  behalf,  a  paid-up,  non¬ 
exclusive,  irrevocable,  worldwide 
license  to  reproduce,  prepare  derivative 
works  and  publicly  perform  or  display 
the  works  called  for  by  a  contract  and 
to  authorize  others  to  do  so  for 
Government  purposes. 

(c)  A  contract  clause  is  not  required 
to  acquire  existing  works  such  as  books, 
magazines  and  periodicals  in  any 
storage  or  retrieval  medium,  when  the 
Government  will  not  reproduce  the 
books,  magazines  or  periodicals,  or 
prepare  derivative  works. 

§227.405-3  Acquisition  of  modified 
existing  works. 

Use  the  clause  at  252.227-7020, 
"Rights  in  Data — Special  Works”,  in 
solicitations  and  contracts  for  modified 
existing  works  in  lieu  of  the  clause  at 

252.227- 7021,  "Rights  in  Data — Existing 
Works.” 

§  227.406  Contracts  for  special  works. 

|a)  Use  the  clause  at  252.227-7020. 
"Rights  in  Special  Works”  in 
solicitations  and  contracts  where  the 
Government  has  a  specific  need  to 
control  the  distribution  of  works  first 
produced,  created,  or  generated  in  the 
performance  of  a  contract  and  required 
to  be  delivered  under  that  contract, 
including  controlling  distribution  by 
obtaining  an  assignment  of  copyright,  or 
a  specific  need  to  obtain  indemnity  for 
liabilities  that  may  arise  out  of  the 
content,  performance,  use,  or  disclosure 
of  such  works.  Use  the  clause — 

(1)  In  lieu  of  the  clause  at  252.227- 
7013,  "Rights  in  Technical  Data — 
Noncommercial  Items”,  when  the 
Government  must  own  or  control 
copyright  in  all  works  first  produced, 
created,  or  generated  and  required  to  he 
delivered  under  a  contract. 

(2)  In  addition  to  the  clause  at 

252.227- 7013,  "Rights  in  Technical 
Data — Noncommercial  Items”  when  the 
Government  must  own  or  control 
copyright  in  a  portion  of  a  work  first 
produced,  created,  or  generated  and 
required  to  be  delivered  under  a 
contract.  The  specific  portion  in  which 
the  Government  must  own  or  control 
copyright  must  be  identified  in  a  special 
contract  requirement. 

(b)  Although  the  Government  obtains 
an  assignment  of  copyriglit  and 
unlimited  rights  in  a  special  work  under 
the  clause  at  252.227-7020,  the 
contractor  retains  use  and  disclosure 
rights  in  that  work.  If  the  Government 
needs  to  restrict  a  contractor’s  rights  to 
use  or  disclose  a  special  work,  it  must 
also  negotiate  a  special  license  which 
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specifically  restricts  the  contractor’s  use 
or  disclosure  ri^ts. 

(c)  The  clause  at  252.227-7020  does 
not  permit  a  contractor  to  incorporate 
into  a  special  work  any  works 
copyri^ted  hy  others  unless  the 
contractor  obtains  the  contracting 
officer’s  permission  to  do  so  and  obtains 
for  the  Government  a  non-exclusive, 
paid  up,  world-wide  license  to  make 
and  distribute  copies  of  that  work,  to 
prepare  derivative  works,  to  perform  or 
display  publicly  any  portion  of  the 
work,  and  to  permit  others  to  do  so  for 
government  purposes.  Grant  permission 
only  when  the  Government’s 
requirements  cannot  be  satisfied  unless 
the  third  party  work  is  included  in  the 
deliverable  work. 

(d)  Examples  of  works  which  may  be 
procured  under  the  “Rights  in  Special 
Works’’  clause  include,  but  are  not 
limited,  to  audiovisual  works,  computer 
data  bases,  computer  software 
documentation,  scripts,  soundtracks, 
musical  compositions,  and  adaptations; 
histories  of  departments,  agencies, 
services  or  units  thereof;  surveys  of 
Government  establishments; 
instructional  works  or  guidance  to 
Government  officers  and  employees  on 
the  discharge  of  their  official  duties; 
reports,  books,  studies,  surveys  or 
similar  documents;  collections  of  data 
containing  information  pertaining  to 
individuals  that,  if  disclosed,  would 
violate  the  right  of  privacy  or  publicity 
of  the  individuals  to  whom  the 
information  relates;  or,  investigative 
reports. 

227.407  Contracts  for  architect-engineer 
services. 

This  section  sets  forth  policies  and 
procedures,  pertaining  to  data, 
copyrights,  and  restricted  designs 
unique  to  the  acquisition  of 
construction  and  architect-engineer 
services. 

227.407-1  Architectural  designs  and  data 
clauses  for  architect-engineer  or 
construction  contracts. 

(a)  Except  as  provided  in  227.407- 
1(b),  use  the  clause  at  252.227-7022,. 
“Government  Rights  (Unlimited)’’,  in 
solicitations  and  contracts  for  architect- 
engineer  services  and  for  construction 
involving  architect-engineer  services. 

(b)  When  the  purpose  of  a  contract  for 
architect-engineer  services  or  for 
construction  involving  architect- 
engineer  services  is  to  obtain  a  unique 
architectural  design  of  a  building,  a 
monument,  or  construction  of  similar 
nature,  which  for  artistic,  aesthetic  or 
other  special  reasons  the  Government 
does  not  want  duplicated,  the 
Government  may  acquire  exrJusive 


control  of  the  data  piertaining  to  the 
design  by  including  the  clause  at 

252.227- 7023,  “Drawings  and  Other 
Data  to  Become  Property  of 
Government",  in  solicitations  and 
contracts. 

(c)  The  Government  shall  obtain 
unlimited  rights  in  shop  drawings  for 
construction.  In  solicitations  and 
contracts  calling  for  delivery  of  shop 
drawings,  include  the  clause  at 

252.227- 7033,  Rights  in  Shop  Drawings. 

227.407- 2  Contracts  for  construction 
supplies  and  research  and  development 
work. 

The  provisions  and  clauses  required 
by  227.407-1  shall  not  be  used  when 
the  acquisition  is  limited  to — 

(a)  Construction  supplies  or  materials; 

(b)  Experimental,  developmental,  or 
research  work,  or  test  and  evaluation 
studies  of  structures,  equipment, 
processes,  or  materials  for  use  in 
construction;  or, 

(c)  Both. 

227.407- 3  Approval  of  restricted  designs. 

The  clause  at  252.227-7024.  “Notice 

and  Approval  of  Restricted  Designs”, 
may  be  included  in  architect-engineer 
contracts  to  permit  the  Government  to 
make  informed  decisions  concerning 
noncompetitive  aspects  of  the  design. 

227.408  Contractor  data  repositories. 

(а)  Contractor  data  repositories  may 
be  established  when  permitted  by 
agency  procedures.  The  contractual 
instrument  establishing  the  data 
repository  must  require,  as  a  minimum, 
the  data  repository  management 
contractor  to — 

(1)  Establish  and  maintain  adequate 
procedures  for  protecting  technical  data 
delivered  to  or  stored  at  the  repository 
from  unauthorized  release  or  disclosure: 

(2)  Establish  and  maintain  adequate 
procedures  for  controlling  the  release  or 
disclosure  of  technical  data  from  the 
repository  to  third  parties  consistent 
with  the  Government’s  rights  in  such 
data; 

(3)  When  required  by  the  contracting 
officer,  deliver  data  to  the  Government 
on  paper  or  in  other  specified  media; 

(4)  Be  responsible  for  maintaining  the 
currency  of  data  delivered  directly  by 
Government  contractors  or 
subcontractors  to  the  repository; 

(5)  Obtain  use  and  non-disclosure 
agreements  (see  227.403-7)  from  all 
persons  to  whom  government  purpose 
rights  data  is  released  or  disclosed;  and. 

(б)  Indemnify  the  Government  from 
any  liability  to  data  owners  or  licensors 
resulting  from,  or  as  a  consequence,  of 
a  release  or  disclosure  of  technical  data 
made  hy  the  data  repository  contractor 


or  its  officers,  employees,  agents,  or 
representatives. 

(b)  If  the  contractor  is  or  will  be  the 
data  repository  manager,  the 
contractor’s  data  management  and 
distribution  responsibilities  must  be 
identified  in  the  contract  or  the  contract 
must  reference  the  agreement  between 
the  Government  and  the  contractor  that 
establishes  those  responsibilities. 

(c)  If  the  contractor  is  not  and  will  not 
be  the  data  repository  manager,  do  not 
require  a  contractor  or  subcontractor  to 
deliver  technical  data  marked  with 
limited  rights  legends  to  a  data 
repository  managed  by  another 
contractor  unless  the  contractor  or 
subcontractor  who  has  asserted  limited 
rights  agrees  to  release  the  data  to  the 
repository  or  has  authorized,  in  writing, 
the  Government  to  do  so. 

(d)  Repository  procedures  may 
provide  for  the  acceptance,  delivery, 
and  subsequent  distribution  of  technical 
data  in  storage  media  other  than  paper, 
including  direct  electronic  exchange  of 
data  between  two  computers.  The 
procedures  must  provide  for  the 
identification  of  any  portions  of  the  data 
provided  with  restrictive  legends,  when 
appropriate.  The  acceptance  criteria 
must  be  consistent  with  the  authorized 
delivery  format. 

Subpart  227.5 — Rights  in  Computer 
Software  and  Computer  Software 
Documentation 

8.  A  new  subpart  227.5  is  added  to 
read  as  follows: 

227.5  Rights  in  computer  software  and 
computer  software  documentation 

Sec. 

2 2  7 . 500  Scope  of  siibpart . 

227.501  Definitions. 

227.502  Commercial  computer  softvvart^  and 
commercial  computer  software 
documentation. 

227.502- 1  Policy. 

227.502- 2  Obtaining  commercial  computer 
software  or  commercial  computer 
software  documentation. 

227  502-3  Rights  in  commercial  computer 
software  or  commercial  computer 
software  documentation. 

227.502- 4  Contract  clause. 

227.503  Noncommercial  computer  software 
and  computer  software  documentation. 

227.503- 1  Policy. 

227.503- 2  Acquisition  of  noncommercial 
computer  software  and  computer 
software  documentation. 

227.503- 3  Early  identification  of  computer 
software  or  computer  software 
documentation  to  be  furnished  to  the 
Government  with  restrictions  on  use, 
reproduction,  or  disclosure. 

227.503- 4  License  rights. 

227.503- 5  Government  rights. 

227.503- 0  Qmtract  clauses. 
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227.503- 7  IReservedl 

227.503- 0  Deferred  delivery-  and  deferred 
ordering  of  computer  software  and 
computer  software  documentation 

227.503- 9  Copyright. 

227.503- 10  Contractor  identification  and 
marking  of  computer  software  or 
computer  software  documentation  to  be 
fiamished  with  restrictive  markings. 

227.503- 11  Contractor  procedures  and 
records. 

227.503- 12  Government  right  to  establish 
conformity  of  markings. 

227.503- 13  Government  right  to  review, 
verity,  challenge,  and  validate  asserted 
restrictions. 

227.503- 14  Conformity,  acceptance,  and 
warranty  of  computer  software  and 
computer  software  documentation. 

227.503- 15  Subcontractor  rights  in 
computer  software  or  computer  software 
documentation. 

227.503- 16  Providing  computer  software  or 
computer  software  documentation  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

227.503- 17  Overseas  contracts  with  foreign 
sources. 

227.504  Contracts  under  the  Small  Business 
Innovative  Research  Program 

227.505  Contracts  for  special  works. 

227.506  Contracts  for  architect-engineer 
services. 

227.507  Contractor  data  repositories 

227.5  Rights  in  computer  software  or 
computer  software  documentation. 

227.500  Scope  of  subparl 
This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  the  acquisition  of  computer  software 
and  computer  software  documentation, 
and  the  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclosure 
such  software  or  documentation.  It 
implements  requirements  in  the 
followring  laws  and  Executive  Order: 

10  U.S.C.  2302(4) 

10  U.S.C.  2305  (subsection  (d)(4)) 

10  U.S.C.  2320 
10  U.S.C.  2321 
10  U.S.C.  2325 

Executive  Order  12591  (subsection 
lfb)(6)) 

(b)  Does  not  apply  to  computer 
software  or  computer  software 
documentation  acquired  under  GS.^ 
schedule  contracts. 

227.501  Definitions. 

(a)  As  used  in  this  subpart,  unless 
otherwise  specifically  indicated,  the 
terms  offeror  and  contractor  include  an 
offeror’s  or  contractor’s  subcontractors, 
suppliers,  or  potential  subcontractors  or 
suppliers  at  any  tier. 

(b)  Other  terms  used  in  this  subparl 
are  defined  in  the  clause  at  252.227- 
7014,  “Rights  in  Computer  Software  and 
Computer  Software  Documentation” 


227.502  Commercial  computer  software 
and  commercial  computer  software 
documentation. 

227.502-1  Policy. 

(a)  Commercial  computer  software  or 
commercial  computer  software 
documentation  shall  be  acquired  under 
the  licenses  customarily  provided  to  the 
public  unless  such  licenses  are 
inconsistent  with  Federal  procurement 
law  or  do  not  otherwise  satisfy  user 
needs. 

(b)  Commercial  computer  software 
and  commercial  computer  software 
documentation  shall  be  obtained 
competitively,  to  the  maximum  extent 
practicable,  using  firm  fixed  price 
contracts  or  firm  fixed  priced  orders 
under  available  pricing  schedules. 

(c)  Offerors  and  contractors  shall  not 
be  required  to — 

(1)  Furnish  technical  information 
related  to  commercial  computer 
software  or  commercial  computer 
software  documentation  that  is  not 
customarily  provided  to  the  public 
except  for  information  documenting  the 
specific  modifications  made  to  such 
software  or  documentation  to  meet  the 
requirements  of  a  DoD  solicitation; 

(2)  Relinquish  to,  or  otherwise 
provide,  the  Government  rights  to  use, 
modify,  reproduce,  release  or  disclose 
commercial  computer  software  or 
commercial  computer  software 
documentation  except  for  a  transfer  of 
rights  mutually  agreed  upon. 

227.502- 2  Obtaining  commercial 
computer  software  or  commercial  computer 
software  documentation. 

Commercial  computer  soflw>are  or 
commercial  computer  software 
documentation  shall  be  acquired,  to  the 
maximum  extent  practicable,  using  the 
procediu-es  at  211.70. 

227.502- 3  Rights  in  commercial  computer 
software  or  commercial  computer  software 
documentation. 

(a)  The  Government  shall  have  only 
the  rights  specified  in  the  license  under 
which  the  commercial  computer 
software  or  commercial  computer 
software  documentation  was  obtained. 

(b)  If  the  Government  has  a  need  for 
rights  not  conveyed  under  the  license 
customarily  provided  to  the  public,  the 
Government  must  negotiate  with  the 
contractor  to  determine  if  there  are 
acceptable  terms  for  transferring  such 
rights.  The  specific  rights  granted  to  the 
Government  shall  be  enumerated  in  the 
contract  license  agreement  or  an 
addendum  thereto. 

227.502- 4  Contrac!  clause. 

A  specific  contract  clause  governing 
the  Government’s  rights  in  commercial 


computer  software  or  commercial 
computer  software  documentation  is  not 
prescribed.  As  required  by  227.502-3, 
the  Governments  rights  to  use,  mcalify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software  or  computer 
software  documentation  shall  be 
identified  in  a  license  agreement. 

227.503  Noncommercial  computer 
software  and  noncommercial  computer 
software  documentation. 

227.503-1  Policy 

(a)  DoD  policy  is  to  acquire  only  the 
computer  software  and  computer 
software  documentation,  and  the  rights 
in  such  software  or  documentation, 
necessaJ7  to  satisfy  agency  needs. 

(b)  Solicitations  and  contracts  shall — 

(1)  Specify  the  computer  software  or 
computer  software  documentation  to  be 
delivered  under  a  contract  and  the 
delivery  schedules  for  the  software  or 
documentation; 

(2)  Establish  or  reference  procedures 
for  determining  the  acceptability  of 
computer  software  or  computer  software 
documentation; 

(3)  Establish  separate  contract  line 
items,  to  the  extent  practicable,  for  the 
computer  software  or  computer  software 
documentation  to  be  delivered  under  a 
contract  and  require  offerors  and 
contractors  to  price  separritely  each 
deliverable  data  item; 

(4)  Require  offerors  to  identify,  to  the 
extent  practicable,  computer  software  or 
computer  software  documentation  to  he 
furnished  with  restrictions  on  the 
Government’s  rights  and  require 
contractor’s  to  identify  computer 
software  or  computer  software 
documentation  to  be  delivered  with 
such  restrictions  prior  to  delivery. 

(c)  Offerors  shall  not  be  required, 
either  as  a  condition  of  being  responsive 
to  a  solicitation  or  as  a  condition  for 
award,  to  sell  or  otherwise  relinquish  fo 
the  Government  any  rights  in  computer 
software  developed  exclusively  at 
private  expense  except  for  the  software 
identified  at  227.503-5(a)  (3)  through 
(6). 

(d)  Offerors  and  contractors  shall  nut 
be  prohibited  or  discouraged  from 
furnishing  or  offering  to  furnish 
computer  software  developed 
exclusively  at  private  expense  solely 
because  the  Government’s  rights  to  use, 
release,  or  disclose  the  software  may  be 
restricted. 

227.503-2  Acquisition  of  noncommercial 
computer  software  and  computer  software 
documentation. 

(a)  Gontracting  officers  shall  work 
closely  with  data  managers  and 
requirements  personnel  to  assure  that 
computer  software  and  computer 
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software  documentation  requirements 
included  in  solicitations  are  consistent 
with  the  policy  expressed  in  27.503-1. 

(b) (1)  Data  managers  or  other 
requirements  personnel  are  responsible 
foi  identifying  the  Government’s 
minimum  needs.  In  addition  to  desired 
software  |>erformance,  compatibility,  or 
other  technical  considerations,  needs 
determinations  should  consider  such 
factors  as  multiple  site  or  shared  use 
requirements,  whether  the 
Government’s  software  maintenance 
philosophy  will  require  the  right  to 
modify  or  have  third  parties  modify  the 
software,  and  any  special  computer 
software  documentation  requirements. 

(2)  When  reviewing  offers  received  in 
response  to  a  solicitation  or  other 
request  for  computer  software  or 
computer  software  documentation,  data 
managers  must  balance  the  original 
assessment  of  the  Government’s  needs 
with  prices  offered. 

(c)  Contracting  officers  are  responsible 
for  assuring  that,  to  the  maximum  extent 
practicable,  solicitations  and  contracts — 

(1)  Identify  the  types  of  computer 
software  and  the  quantity  of  computer 
programs  and  computer  software 
documentation  to  be  delivered,  any 
requirements  for  multiple  user  at  one 
site  or  multiple  site  licenses,  and  the 
format  and  media  in  which  the  software 
or  documentation  will  be  delivered; 

(2)  Establish  each  type  of  computer 
software  or  computer  software 
documentation  to  be  delivered  as  a 
separate  contract  line  item  (this 
requirement  may  be  satisfied  by  an 
Exhibit  to  the  contract): 

(3)  Identify  the  prices  established  for 
each  separately  priced  deliverable  item 
of  computer  software  or  computer 
software  documentation  under  a  fixed 
price  type  contract; 

(4)  Include  delivery  schedules  and 
acceptance  criteria  for  each  deliverable 
item:  and, 

(5)  Specifically  identify  the  place  of 
delivery  for  each  deliverable  item. 

227.503-3  Early  identification  of  computer 
software  or  computer  software 
documentation  to  be  furnished  to  the 
Government  with  restrictions  on  use, 
reproduction  or  disclosure. 

(a)  Use  the  provision  at  252.227-7017, 
‘identification  and  Assertion  of  Use, 
Release,  or  Disclosure  Restrictions”  in 
all  solicitations  that  include  the  clause 
at  252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Softw'are 
Documentation.”  The  provision  requires 
offerors  to  identify  any  computer 
software  or  computer  software 
documentation  for  which  restrictions, 
other  than  copyright,  on  use. 


modification,  reproduction,  release, 
performance,  display,  or  disclosure  are 
asserted  and  to  attach  the  identification 
and  assertion  to  the  offer. 

(b)  Subsequent  to  contract  award,  the 
clause  at  252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”  permits  a  contractor, 
under  certain  conditions,  to  make 
additional  assertions  of  restrictions.  ’The 
prescriptions  for  the  use  of  that  clause 
and  its  alternates  are  at  227.503-6(a)(l). 

227.503- 4  License  rights. 

(a)  Grant  of  license.  The  Government 
obtains  rights  in  computer  software  or 
computer  software  documentation, 
including  a  copyright  license,  under  an 
irrevocable  license  granted  or  obtained 
by  the  contractor  which  developed  the 
software  or  documentation  or  the 
licensor  of  the  software  or 
documentation  if  the  development 
contractor  is  not  the  licensor.  The 
contractor  or  licensor  retains  all  rights 
in  the  software  or  documentation  not 
granted  to  the  Government.  The  scope  of 
a  computer  softw'are  license  is  generally 
determined  by  the  source  of  funds  used 
to  develop  the  software.  Contractors  or 
licensors  may,  with  some  exceptions, 
restrict  the  Government’s  rights  to  use, 
release,  or  disclose  computer  software 
developed  exclusively  or  partially  at 
private  expense  (see  227.503-5  (b)  and 

(c)).  They  may  not,  without  the 
Government’s  agreement  (see  227.503- 
5(d))  restrict  the  Government’s  rights  in 
computer  software  developed 
exclusively  with  Government  funds  or 
in  computer  software  documentation 
required  to  be  delivered  under  a 
contract. 

(b)  Source  of  funds  determination. 

The  determination  of  the  source  of 
funds  used  to  develop  computer 
software  should  be  made  at  the  lowest 
practicable  segregable  portion  of  the 
software  or  documentation  (eg.,  a 
software  sub-routine  that  performs  a 
sp>ecific  function).  Contractors  may 
assert  restricted  rights  in  a  segregable 
portion  of  computer  software  which 
otherwise  qualifies  for  restricted  rights 
under  the  clause  at  252.227-7014, 
’“Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation.” 

227.503- 5  Government  rights. 

The  standard  license  rights  in 

computer  software  that  a  licensor  grants 
to  the  Government  are  unlimited  rights, 
government  purpose  rights,  or  restricted 
rights.  The  standard  license  in  computer 
software  documentation  conveys 
unlimited  rights.  Those  rights  are 
defined  in  the  clause  at  252.227-7014. 


In  unusual  situations,  the  standard 
rights  may  not  satisfy  the  Government’s 
needs  or  the  Government  may  be  willing 
to  accept  lesser  rights  in  return  for  other 
consideration.  In  those  cases,  a  special 
license  may  be  negotiated.  However,  the 
licensor  is  not  obligated  to  provide  the 
Government  greater  rights  and  the 
contracting  officer  is  not  required  to 
accept  lesser  rights  than  the  rights 
provided  in  the  standard  grant  of 
license.  The  situations  under  which  a 
particular  grant  of  license  applies  are 
enumerated  in  paragraphs  (a)  through 

(d)  of  this  subs€JCtion. 

(a)  Unlimited  rights.  The  Government 
obtains  an  unlimited  rights  license  in — 

(1)  Computer  software  developed 
exclusively  with  government  funds; 

(2)  Computer  software  documentation 
required  to  be  delivered  under  this 
contract: 

(3)  Corrections  or  changes  to 
computer  software  or  computer  software 
documentation  furnished  to  the 
contractor  by  the  government; 

(4)  Computer  software  or  computer 
software  documentation  that  is 
otherwise  publicly  available  or  has  been 
released  or  disclosed  by  the  contractor 
or  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure  other 
than  a  release  or  disclosure  resulting 
from  the  sale,  transfer,  or  other 
assignment  of  interest  in  the  software  to 
another  party  or  the  sale  or  transfer  of 
some  or  all  of  a  business  entity  or  its 
assets  to  another  party; 

(5)  Computer  software  or  computer 
software  documentation  obtained  with 
unlimited  rights  under  another 
government  contract  or  as  a  result  of 
negotiations:  or, 

(6)  Computer  software  or  computer 
software  documentation  furnished  to 
the  government,  under  a  government 
contract  or  subcontract  with — 

(1)  Restricted  rights  in  computer 
software,  limited  rights  in  te^nical 
data,  or  government  purpose  license 
rights  and  the  restrictive  conditions 
have  expired:  or, 

(ii)  Government  purpose  rights  and 
the  contractor’s  exclusive  right  to  use 
such  software  or  documentation  for 
commercial  purposes  has  expired. 

(b)  Government  purpose  rights.  (1) 
Except  as  provided  at  227.503-5(a),  the 
Government  obtains  government 
purpose  rights  in  computer  software 
developed  with  mixed  funding. 

(2)  The  period  during  which 
government  purpose  rights  are  effective 
is  negotiable.  Tlie  clause  at  252.227- 
7014  provides  a  nominal  five  year 
period.  Either  peirty  may  request  a 
different  period.  Changes  to  the 
government  purpose  rights  period  may 
be  made  at  any  time  prior  to  delivery  of 
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the  software  without  consideration  fironi 
either  party.  Longer  periods  should  be 
negotiated  when  a  five  year  period  does 
not  provide  sufficient  time  to 
commercialize  the  software  form  for 
software  developed  by  subcontractors, 
when  necessary  to  recognize  the 
subcontractors’  interests  in  the  software. 

(3)  The  government  purpose  rights 
period  commences  upon  execution  of 
the  contract,  subcontract,  letter  contract 
(or  similar  contractual  instnunent), 
contract  modification,  or  option  exercise 
that  required  development  of  the 
computer  software.  Upon  expiration  of 
the  government  purpose  rights  period, 
the  Government  has  unlimited  rights  in 
the  software  including  the  right  to 
permit  or  authorize  others  to  use  the 
data  for  commercial  purposes. 

(4)  During  the  government  purpose 
rights  period,  the  Government  may  not 
use,  or  authorize  other  persons  to  use, 
computer  software  marked  with 
government  purpose  rights  legends  for 
commercial  purposes.  The  Government 
shall  not  release  or  disclose,  or 
authorize  others  to  release  or  disclose, 
computer  software  in  which  it  has 
government  purpose  rights  to  any 
person  unless — 

(i)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use 
and  non-disclosure  agreement  at 
227.403-7;  or, 

(ii)  The  intended  recipient  is  a 
government  contractor  receiving  access 
to  the  software  for  performance  of  a 
Government  contract  that  contains  the 
clause  at  252.227-7025,  "Limitations  on 
the  Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends.” 

(5)  When  computer  software  marked 
with  government  purpose  rights  legends 
will  be  released  or  disclosed  to  a 
government  contractor  performing  a 
contract  that  does  not  include  the  clause 
at  252.227-7025,  the  contract  may  be 
modified,  prior  to  release  or  disclosure, 
to  include  such  clause  in  lieu  of 
requiring  the  contractor  to  complete  a 
use  and  non-disclosure  agreement. 

(6)  Contracting  activities  shall 
establish  procedures  to  assure  that 
computer  software  or  computer  software 
doctimentation  marked  with 
government  purpose  rights  legends  are 
released  or  disclosed,  including  a 
release  or  disclosure  through  a 
government  solicitation,  only  to  persons 
subject  to  the  use  emd  non-disclosure 
restrictions.  Public  aiuiouncements  in 
the  Commerce  Business  Daily  or  other 
publications  must  provide  notice  of  the 
use  and  non-disclosure  requirements. 
Class  use  and  non-disclosure 
agreements  (e.g.,  agreements  covering 
all  solicitations  received  by  the  XYZ 


company  within  a  reasonable  period) 
are  authorized  euid  may  be  obtained  at 
any  time  prior  to  release  or  disclosure 
of  the  government  purpose  rights 
software  or  documentation.  Documents 
transmitting  government  pxupose  rights 
software  or  documentation  to  persons 
under  class  agreements  shall  identify 
the  specific  software  or  documentation 
subject  to  government  purpose  rights 
and  the  class  agreement  under  which 
such  software  or  documentation  are 
provided. 

(c)  Restricted  rights.  (1)  The 
Government  obtains  restricted  rights  in 
noncommercial  computer  software 
required  to  be  delivered  or  otherwise 
provided  to  the  government  under  this 
contract  that  were  developed 
exclusively  at  private  expense. 

(2)  Contractors  are  not  required  to 
provide  the  Government  additional 
rights  in  computer  software  delivered  or 
otherwise  provided  to  the  Government 
with  restricted  rights.  When  the 
Government  has  a  need  for  additional 
rights,  the  Government  must  negotiate 
with  the  contractor  to  determine  if  there 
are  acceptable  terms  for  transferring 
such  rights.  List  or  describe  all  software 
in  which  the  contractor  has  granted  the 
Government  additional  rights  in  a 
license  agreement  made  part  of  the 
contract  (see  227.503-5(d)).  The  license 
shall  enumerate  the  specific  additional 
rights  granted  to  the  Government. 

(d)  Specifically  negotiated  license 
rights.  Negotiate  specific  licenses  when 
the  parties  agree  to  modify  the  standard 
license  rights  granted  to  the  Government 
or  when  the  Government  wants  to 
obtain  rights  in  computer  software  in 
which  it  does  not  have  rights.  When 
negotiating  to  obtain,  relinquish,  or 
increase  the  Government’s  rights  in 
computer  software,  consider  the 
planned  software  maintenance 
philosophy,  anticipated  time  or  user 
sharing  requirements,  and  other  factors 
which  may  have  relevance  for  a 
particular  procurement.  If  negotiating  to 
relinquish  rights  in  computer  software 
documentation,  consider  the 
administrative  burden  associated  with 
protecting  documentation  subject  to 
restrictions  from  unauthorized  release 
or  disclosure.  The  negotiated  license 
rights  must  stipulate  the  rights  granted 
the  Government  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  the  software  or  documentation 
and  the  extent  to  which  the  Government 
may  authorize  others  to  do  so.  Identify 
all  negotiated  rights  in  a  license 
agreement  made  part  of  the  contract. 

(e)  Rights  in  derivative  computer 
software  or  computer  software 
documentation.  The  clause  at  252.227- 
7014  protects  the  Government’s  rights  in 


computer  software,  computer  softwaro 
documentation,  or  portions  thereof  that 
the  contractor  subsequently  uses  to 
prepare  derivative  software  or 
subsequently  embeds  or  includes  in 
other  software  or  documentation.  The 
Government  retains  the  rights  it 
obtained  under  the  development 
contract  in  the  unmodified  portions  of 
the  derivative  software  or 
documentation. 

§  227.503-6  Contract  clauses. 

{a)(l)  Use  the  clause  at  252.227-7014, 
“Rights  in  Noncommercial  Computer 
Soitwve  and  Noncommercial  Computer 
Software  Documentation”  in 
solicitations  and  contracts  when  the 
successful  offeror(s)  will  be  required  to 
deliver  computer  softv/are  or  computer 
software  documentation.  Do  not  use  the 
clause  when  the  only  deliverable  items 
are  technical  data  (other  than  computer 
software  documentation),  commercial 
computer  software  of  commercial 
computer  software  documentation, 
commercial  items  (see  227.402-3), 
special  works  (see  277.505),  contracts 
under  the  Small  Business  Innovative 
Research  Program  (see  227.404),  or  in 
Architect-Engineer  and  construction 
contracts  (see  227.407). 

(2)  Use  the  clause  with  the  Alternate 
I  in  research  contracts  when  the 
contracting  officer  determines,  in 
consultation  with  counsel,  that  public 
dissemination  by  the  contractor  would 
be — 

(i)  In  the  interest  of  the  Government; 
and, 

(ii)  Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government. 

(b)  Use  the  clause  at  252.227-7019, 
"Validation  of  Asserted  Restrictions — 
Computer  Software”  in  solicitations  and 
contracts  that  include  the  clause  at 
252.227-7014.  The  clause  provides 
procedures  for  the  validation  of  asserted 
restrictions  on  the  Government’s  rights 
to  use,  release,  or  disclose  computer 
software. 

(c)  Use  the  clause  at  252.227-7037, 
“Validation  of  Asserted  Restrictions”,  in 
solicitations  and  contracts  that  include 
the  clause  at  252.227-7014  when  the 
contractor  will  be  required  to  deliver 
noncommercial  computer  software 
documentation  (technical  data).  The 
clause  implements  statutory 
requirements  under  10  U.S.C.  2321. 
Paragraph  (d)  of  the  clause  contains 
information  that  must  be  included  in  n 
formal  challenge. 

(d)  Use  the  clause  at  252.227-7016, 
"Rights  in  Bid  or  Proposal  Data”,  in 
solicitations  and  contracts  when  the 
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Government  anticipates  a  need  to  use, 
subsequent  to  contract  award,  computer 
software  or  computer  software 
documentation  included  in  a  bid  or 
proposal  that  are  not  required  to  be 
delivered  under  the  contract. 

(e)  Use  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information 
Marked  with  Restrictive  Legends”,  in 
solicitations  and  contracts  when  it  is 
anticipated  that  the  Government  will 
provide  the  contractor,  for  performance 
of  its  contract,  computer  software  or 
computer  softwcue  documentation 
marked  with  auiother  contractor’s  t 
restrictive  legend{s). 

(f)  Use  the  provision  at  252.227-7028, 
“Technical  Data  or  Computer  Software 
Previously  Delivered  to  the 
Government”,  in  solicitations  when  the 
resulting  contract  will  require  the 
contractor  to  deliver  computer  software 
or  computer  software  documentation. 
The  provision  requires  offerors  to 
identify  ^y  software  or  documentation 
specified  in  the  solicitation  as 
deliverable  items  that  are  the  same  or 
substantially  the  same  as  software  or 
documentation  which  the  offeror  has 
delivered  or  is  obligated  to  deliver, 
either  as  a  contractor  or  subcontractor, 
under  any  other  federal  agency  contract. 

227.503- 7  [Reserved] 

227.503- 8  Deferred  delivery  and  deferred 
ordering  of  computer  software  and 
computer  software  documentation. 

(a)  Deferred  delivery.  Use  the  clause  at 
252.227-7026,  “Deferred  Delivery  of 
Technical  Data  and  Computer 
Software”,  when  it  is  in  the 
Government’s  interests  to  defer  the 
delivery  of  computer  software  or 
computer  software  documentation.  The 
clause  permits  the  contracting  officer  to 
require  the  delivery  of  data  identified  as 
“deferred  delivery”  data  or  computer 
software  at  any  time  until  two  years 
after  acceptance  by  the  Government  of 
all  items  (other  than  technical  data  or 
computer  software)  under  the  contract 
or  contract  termination,  whichever  is 
later.  The  obligation  of  subcontractors  or 
suppliers  to  deliver  such  data  expires 
two  years  after  the  date  the  prime 
contractor  accepts  the  last  item  from  the 
subcontractor  or  supplier  for  use  in  the 
performance  of  the  contract.  The 
contract  must  specify  the  computer 
software  or  computer  software 
documentation  that  is  subject  to 
deferred  delivery.  The  contracting 
officer  shall  notify  the  contractor 
sufficiently  in  advance  of  the  desired 
delivery  date  for  such  software  or 
documentation  to  permit  timely 
delivery. 


(b)  Deferred  ordering.  Use  the  clause 
at  252.227-7027,  “Deferred  Ordering  of 
Technical  Data  or  Computer  Software”, 
when  a  firm  requirement  for  software  or 
documentation  has  not  been  established 
prior  to  contract  award  but  there  is  a 
potential  need  for  computer  software  or 
computer  software  documentation. 

Under  this  clause,  the  contracting 
officer  may  order  any  computer  software 
or  computer  software  documentation 
generated  in  the  performance  of  the 
contract  or  any  subcontract  thereunder 
at  any  time  until  three  years  after 
acceptance  of  all  items  (other  than 
technical  data  or  computer  software) 
under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  to  deliver 
such  technical  data  or  computer 
software  expires  three  years  after  the 
date  the  contractor  accepts  the  last  item 
under  the  subcontract.  When  the 
software  or  documentation  are  ordered, 
the  delivery  dates  shall  be  negotiated 
and  the  contractor  compensated  only  for 
converting  the  software  or 
documentation  into  the  prescribed  form, 
reproduction  costs,  and  delivery  costs. 

227.503-9  Copyright 

(a)  Copyright  license.  (1)  The  clause  at 
252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”,  requires  a  contractor 
to  grant,  or  obtain  for  the  government 
license  rights  which  permit  the 
government  to  reproduce  the  software  or 
documentation,  distribute  copies, 
perform  or  display  the  software  or 
documentation  and,  through  the  right  to 
modify  data,  prepeure  derivative  works. 
The  extent  to  which  the  government, 
and  others  acting  on  its  behalf,  may 
exercise  these  rights  varies  for  each  of 
the  standard  data  rights  licenses 
obtained  under  the  clause.  When  non¬ 
standard  license  rights  in  computer 
software  or  computer  software 
documentation  will  be  negotiated, 
negotiate  the  extent  of  the  copyright 
license  concurrent  with  negotiations  for 
the  data  rights  license.  Do  not  negotiate 
copyright  licenses  for  computer 
software  that  provide  less  rights  than 
the  standard  restricted  rights  in 
computer  software  license.  For 
computer  software  documentation,  do 
not  negotiate  a  copyright  license  that 
provides  less  rights  than  the  standard 
limited  rights  in  technical  data  license. 

(2)  The  clause  at  252.227-7013  does 
not  permit  a  contractor  to  incorporate  a 
third  party’s  copyrighted  software  into  a 
deliverable  software  item  unless  the 
contractor  has  obtained  an  appropriate 
license  for  the  Government  and,  when 
applicable,  others  acting  on  the 


Government’s  behalf,  or  has  obtained 
the  contracting  officer’s  written 
approval  to  do  so.  Grant  approval  to  use 
third  party  copyrighted  software  in 
which  the  Government  will  not  receive 
a  copyright  license  only  when  the 
Government’s  requirements  cannot  be 
satisfied  without  the  third  party 
material  or  when  the  use  of  the  third 
party  material  will  result  in  cost  savings 
to  the  Government  which  outweigh  the 
lack  of  a  copyright  license. 

(b)  Copyright  considerations — special 
works.  See  227.505  for  copyright 
considerations  when  acquiring  special 
works. 

227.503-10  Contractor  identification  and 
marking  of  computer  software  or  computer 
software  documentation  to  be  furnished 
with  restrictive  markings. 

(a)  Identification  requirements.  (1) 

The  solicitation  provision  at  252.227- 
7017,  “Identification  and  Assertion  of 
Use,  Release,  or  Disclosure 
Restrictions”,  requires  offerors  to 
identify  prior  to  contract  award,  any 
computer  software  or  computer  software 
documentation  that  an  offeror  asserts 
should  be  provided  to  the  Government 
with  restrictions  on  use,  modification, 
reproduction,  release  or  disclosure.  This 
requirement  does  not  apply  to 
restrictions  based  solely  on  copyright. 
The  notification  and  identification  must 
be  submitted  as  an  attachment  to  the 
offer.  If  an  offeror  fails  to  submit  the 
Attachment  or  fails  to  complete  the 
Attachment  in  accordance  with  the 
requirements  of  the  solicitation 
provision,  such  failure  shall  constitute  a 
minor  informality.  Provide  offerors  an 
opportunity  to  remedy  a  minor 
informality  in  accordance  with  the 
procedures  at  FAR  14.405  or  15.607.  An 
offeror’s  failure  to  correct  an  informality 
within  the  time  prescribed  by  the 
contracting  officer  shall  render  tlie  offer 
ineligible  for  award. 

(2)  The  procedures  for  correcting 
minor  informalities  shall  not  be  used  to 
obtain  information  regarding  asserted 
restrictions  or  an  offeror’s  suggested 
asserted  rights  category.  Questions 
regarding  the  justification  for  an 
asserted  restriction  or  asserted  rights 
category  must  be  pursued  in  accordance 
with  the  procedures  at  227.503-13. 

(3)  The  restrictions  asserted  by  a 
successful  offeror  shall  be  attached  to  its 
contract  unless,  in  accordance  with  the 
procedures  at  227.503-13,  the  parties 
have  agreed  that  an  asserted  restriction 
is  not  justified.  The  contract  Attachment 
shall  provide  the  same  information 
regarding  identification  of  the  computer 
software  or  computer  software 
documentation,  the  asserted  rights 
category,  the  basis  for  the  assertion,  and 
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the  name  of  the  person  asserting  the 
restrictions  as  required  by  paragraph  (d) 
of  the  solicitation  provision.  Subsequent 
to  the  contract  award,  the  clause  at 
252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”,  permits  a  contractor  to 
make  additional  assertions  imder 
certain  conditions.  The  additional 
assertions  must  be  made  in  accordance 
with  the  procedures  and  in  the  format 
prescribed  by  that  clause. 

(4)  Neither  the  pre-  or  post-award 
assertions  made  by  the  contractor  nor 
the  fact  that  certain  assertions  are 
identified  in  the  Attachment  to  the 
contract,  determine  the  respective  rights 
of  the  parties.  As  provided  at  227.503- 
13,  the  Government  has  the  right  to 
review,  verify,  challenge  and  validate 
restrictive  markings. 

(5)  Information  provided  by  offerors 
in  response  to  the  solicitation  provision 
may  be  used  in  the  source  selection 
process  to  evaluate  the  impact  on 
evaluation  factors  that  may  be  created 
by  restrictions  on  the  Government’s 
ability  to  use  computer  software  or 
computer  software  documentation. 

(b)  Contractor  marking  requirements. 
The  clause  at  252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”  requires — 

(1)  A  contractor  who  desires  to  restrict 
the  Government’s  rights  in  computer 
soft’vare  or  computer  software 
documentation  to  place  restrictive 
markings  on  the  software  or 
documentation,  provides  instructions 
for  the  placement  of  the  restrictive 
markings,  and  authorizes  the  use  of 
certain  restrictive  markings.  When  it  is 
anticipated  that  the  software  will  or  may 
be  us^  in  combat  or  situations  which 
simulate  combat  conditions,  do  not 
permit  contractors  to  insert  instructions 
into  computer  programs  that  interfere 
with  or  delay  operation  of  the  software 
to  display  a  restrictive  rights  legend  or 
other  license  notice. 

(2)  I  he  contractor  to  deliver,  furnish, 
or  otherwise  provide  to  the  Government 
any  computer  software  or  computer 
software  documentation  in  which  the 
Government  has  previously  obtained 
rights  with  the  Government’s 
preexisting  rights  in  that  software  or 
documentation  imless  the  parties  have 
agreed  otherwise  or  restrictions  on  the 
C^vemment’s  rights  to  use,  modify, 
reproduce,  release,  or  disclose  the 
software  or  documentation  have 
expired.  When  restrictions  are  still 
applicable,  the  contractor  is  permitted 
to  mark  the  software  or  documentation 
with  the  appropriate  restrictive  legend. 


(c)  Unmarked  computer  software  or 
computer  software  documentation.  (1) 
Computer  software  or  computer 
software  documentation  delivered  or 
otherwise  provided  under  a  contract 
without  restrictive  markings  shall  be 
presumed  to  have  been  delivered  with 
unlimited  rights  and  may  be  released  or 
disclosed  without  restriction.  To  the 
extent  practicable,  if  a  contractor  has 
requested  permission  (see  227.503- 
10(c)(2))  to  correct  an  inadvertent 
omission  of  markings,  do  not  release  or 
disclose  the  software  or  documentation 
pending  evaluation  of  the  request. 

(2)  A  contractor  may  request 
permission  to  have  appropriate  legends 
placed  on  unmarked  computer  softwjire 
or  computer  software  documentation  at 
its  expense.  The  request  must  be 
received  by  the  contracting  officer 
within  6  months  followring  the 
furnishing  or  delivery  of  such  software 
or  documentation,  or  any  extension  of 
that  time  approved  by  the  contracting 
officer.  The  person  making  the  request 
must: 

(i)  Identify  the  software  or 
documentation  that  should  have  been 
marked;  and, 

(ii)  Demonstrate  that  the  omission  of 
the  marking  was  inadvertent,  the 
proposed  marking  is  justified  and 
conforms  with  the  requirements  for  the 
marking  of  computer  software  or 
computer  software  documentation 
contained  in  the  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”  clause  at  252.227- 
7014;  and, 

(iii)  Acknowledge,  in  writing,  that  the 
Government  has  no  liability  with 
respect  to  any  disclosure,  reproduction, 
or  use  of  the  software  or  documentation 
made  prior  to  the  addition  of  the 
marking  or  resulting  from  the  omission 
of  the  marking. 

(3)  Contracting  officers  should  grant 
permission  to  mark  only  if  the  software 
or  documentation  were  not  distributed 
outside  the  Government  or  were 
distributed  outside  the  Government 
with  restrictions  on  further  use  or 
disclosure. 

227.503-11  Contractor  procedures  and 
records. 

(a)  The  clause  at  252.227-7014, 
“Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation”  requires  a 
contractor,  and  its  subcontractors  or 
suppliers  that  will  deliver  computer 
software  or  computer  software 
documentation  with  other  than 
unlimited  rights,  to  establish  and  follow 
written  procedures  to  assure  that 
restrictive  markings  are  used  only  when 


authorized  and  to  maintain  records  to 
justify  the  validity  of  restrictive 
markings. 

(b)  The  clause  at  252.227-7019, 
“Validation  of  Asserted  Restrictions — 
Computer  Software”,  requires 
contractors  and  their  subcontractors  or 
suppliers  at  any  tier  to  maintain  records 
sufficient  to  justify  the  validity  of 
markings  that  assert  restrictions  on  the 
use,  modification,  reproduction,  release, 
performance,  display,  or  disclosure  of 
computer  software. 

227.503-12  Government  right  to  establish 
conformity  of  markings. 

(a)  Nonconforming  markings.  (1) 
Authorized  markings  are  identified  in 
the  clause  at  252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation.”  All  other  markings  are 
nonconforming  markings.  An 
authorized  marking  that  is  not  in  the 
form,  or  differs  in  substance,  firom  the 
marking  requirements  in  the  clause  at 
252.227-7014  is  also  a  nonconforming 
marking. 

(2)  The  correction  of  nonconforming 
markings  on  computer  software  is  not 
subject  to  252.227-7019,  “Validation  of 
Asserted  Restrictions — Computer 
Softw’are”  and  the  correction  of  non- 
conforming  markings  on  computer 
software  documentation  (teclmical  data) 
is  not  subject  to  252.227-7037, 
“Validation  of  Asserted  Restrictions”. 

To  the  extent  practicable,  the 
contracting  officer  should  return 
computer  software  or  computer  software 
documentation  bearing  nonconforming 
markings  to  the  person  who  has  placed 
the  nonconforming  markings  on  the 
software  or  documentation  to  provide 
that  person  an  opportunity  to  correct  or 
strike  the  nonconforming  markings  at 
that  person's  expense.  If  that  person 
fails  to  correct  the  nonconformity  and 
return  the  corrected  software  or 
documentation  within  60  days 
following  the  person’s  receipt  of  the 
software  or  documentation,  the 
contracting  officer  may  correct  or  strike 
the  nonconformity  at  that  person’s 
expense.  When  it  is  impracticable  to 
return  computer  software  or  computer 
software  documentation  for  correction, 
contracting  officers  may  unilaterally 
correct  any  nonconforming  markings  at 
Government  expense.  Prior  to 
correction,  the  software  or 
documentation  may  be  used  in 
accordance  with  the  proper  restrictive 
marking. 

(b)  Unjustified  markings.  (1)  An 
unjustified  marking  is  an  authorized 
marking  that  does  not  depict  accurately 
restrictions  applicable  to  the 
Government’s  use,  modification. 
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reproduction,  release,  or  disclosure  of 
the  meirked  computer  software  or 
computer  software  documentation.  For 
example,  a  restricted  rights  legend 
placed  on  computer  software  developed 
under  a  Government  contract  either 
exclusively  at  Government  expense  or 
with  mixed  funding  (situations  under 
which  the  Government  obtains 
unlimited  or  government  purpose 
rights)  is  an  unjustified  marking. 

(2)  Contracting  officers  have  the  right 
to  review  and  challenge  the  validity  of 
unjustified  markings.  However,  at  any 
time  during  performance  of  a  contract 
and  notwidistanding  the  existence  of  a 
formal  challenge,  the  contracting  officer 
and  the  person  who  has  asserted  a 
restrictive  marking  may  agree  that  the 
restrictive  marking  is  not  justified.  Upon 
such  agreement,  the  contracting  officer 
may,  at  his  or  her  election,  either — 

(i)  Strike  or  correct  the  unjustified 
marking  at  that  person’s  expense:  or, 

(ii)  Return  the  computer  software  or 
computer  software  documentation  to  the 
person  asserting  the  restriction  for 
correction  at  that  person’s  expense.  If 
the  software  or  documentation  are 
returned  and  that  person  fails  to  correct 
or  strike  the  unjustified  restriction  and 
return  the  corrected  software  or 
documentation  to  the  contracting  officer 
within  sixty  (60)  days  following  receipt 
of  the  software  or  docmnentation,  the 
iinjustified  marking  shall  be  corrected  or 
stricken  at  that  person’s  expense. 

227.503-13  Government  right  to  review, 
verify,  chalienge  and  validate  asserted 
restrictions. 

(a)  General.  An  offeror’s  or 
contractor’s  assertion(s)  of  restrictions 
on  the  Government’s  rights  to  use, 
modify,  reproduce,  release,  or  disclose 
computer  software  or  computer  software 
documentation  do  not,  by  themselves, 
determine  the  extent  of  the 
Government’s  rights  in  such  software  or 
documentation.  The  Government  may 
require  an  offeror  or  contractor  to 
submit  sufficient  information  to  permit 
an  evaluation  of  a  particular  asserted 
restriction  and  may  challenge  asserted 
restrictions  when  diere  are  reasonable 
grounds  to  believe  that  an  assertion  is 
not  valid. 

(b)  Requests  for  information. 
Contracting  officers  should  have  a 
reason  to  suspect  that  an  asserted 
restriction  might  not  be  correct  prior  to 
requesting  information.  When 
requesting  information,  provide  the 
offeror  or  contractor  the  reason(s)  for 
suspecting  that  an  asserted  restriction 
might  not  be  correct.  A  need  for 
additional  license  rights  is  not,  by  itself, 
a  sufficient  basis  for  requesting 
information  concerning  an  asserted 


restriction.  Follow  the  procedures  at 
227.503-5(d)  when  additional  license 
rights  are  needed  but  there  is  no  basis 
to  suspect  that  an  asserted  restriction 
right  not  be  valid. 

(c)  Transacting  matters  directly  with 
subcontractors.  The  clause  at  252.227- 
7019  obtains  the  contractor’s  agreement 
that  the  Government  may  transact 
matters  under  the  clause  directly  with  a 
subcontractor  or  supplier  at  any  tier, 
without  creating  or  impl)dng  privity  of 
contract.  Contracting  officers  should 
permit  a  subcontractor  or  supplier  to 
transact  challenge  and  validation 
matters  directly  with  the  Government 
when — 

(1)  A  subcontractor’s  or  supplier’s 
business  interests  in  its  technical  data 
would  be  compromised  if  the  data  were 
disclosed  to  a  higher  tier  contractor;  or, 

(2)  There  is  reason  to  believe  that  the 
contractor  will  not  respond  in  a  timely 
manner  to  a  challenge  and  an  untimely 
response  would  jeopardize  a 
subcontractor’s  or  supplier’s  right  to 
assert  restrictions:  or, 

(3)  Requested  to  do  so  by  a 
subcontractor  or  supplier. 

(d)  Challenging  asserted  restrictions. 

(1)  Pre-award  considerations.  The 
challenge  procedures  in  the  clause  at 
252.227-7019,  “Validation  of  Asserted 
Restrictions — Computer  Software’’ 
could  significantly  delay  competitive 
procurements.  Therefore,  avoid 
challenging  asserted  restrictions  prior  to 
a  competitive  contract  award  unless 
resolution  of  the  assertion  is  essential 
for  successful  completion  of  the 
procurement. 

(2)  Computer  software 
documentation.  Computer  software 
documentation  is  technical  data. 

Challenges  to  asserted  restrictions  on 
the  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software 
documentation  must  be  made  in 
accordance  with  the  “Validation  of 
Asserted  Restrictions’’  clause,  252.227- 
7037,  and  the  guidance  at  227.403-13. 
The  proced'.ures  in  that  clause 
implement  requirements  contained  in 
10  U.S.C.  2321.  Resolution  of  questions 
regarding  the  validity  of  asserted 
restrictions  using  the  process  described 
at  227.403-12(b)(2)  is  strongly 
encouraged. 

(3)  Computer  software. 

(i)  Asserted  restrictions  should  be 
reviewed  before  acceptance  of  the 
computer  software  deliverable  \mder  a 
contract.  The  Government’s  right  to 
challenge  an  assertion  expires  3  years 
after  final  payment  under  the  contract  or 
three  years  after  delivery  of  the 
software,  whichever  is  later.  Those 
limitations  on  the  Government’s 


challenge  rights  do  not  apply  to 
software  that  is  publicly  available,  has 
been  furnished  to  the  Government 
without  restrictions,  or  has  been 
otherwise  made  available  without 
restrictions. 

(ii)  Contracting  officers  must  have 
reasonable  groimds  to  challenge  the 
current  validity  of  an  asserted 
restriction.  Before  challenging  an 
asserted  restriction,  carefully  consider 
all  available  information  pertaining  to 
the  asserted  restrictions. 

Resolution  of  questions  regarding  the 
validity  of  asserted  restrictions  using  the 
process  described  at  227.503-12(b)(2)  is 
strongly  encouraged.  After 
consideration  of  the  situations  described 
in  227.503-13(c),  contracting  officers 
may  request  the  person  asserting  a 
'  restriction  to  furnish  a  written 
explanation  of  the  facts  and  supporting 
documentation  for  the  assertion  in 
sufficient  detail  to  enable  the 
contracting  officer  to  determine  the 
validity  of  the  assertion.  Additional 
supporting  documentation  may  be  • 
requested  when  the  explanation 
provided  by  that  person  does  not,  in  the 
contracting  officer’s  opinion,  establish 
the  validity  of  the  assertion. 

(iii)  Assertions  may  be  challenged 
whether  or  not  supporting 
documentation  was  requested. 
Challenges  must  be  in  writing  and 
issued  to  the  person  asserting  in 
restriction. 

(4)  Extension  of  response  time.  The 
contracting  officer,  at  his  or  her 
discretion,  may  extend  the  time  for 
response  contained  in  a  challenge,  as 
appropriate,  if  the  contractor  submits  a 
timely  written  request  showing  the  need 
for  additional  time  to  prepare  a 
response. 

(e)  Validating  or  denying  asserted 
restrictions.  (1)  Contracting  officers 
must  promptly  issue  a  final  decision 
denying  or  sustaining  the  validity  of 
each  challenged  assertion  unless  the 
parties  have  agreed  on  the  disposition  of 
the  assertion.  When  a  final  decision 
denying  the  validity  of  an  asserted 
restriction  is  made  following  a  timely 
response  to  a  challenge,  the  Government 
is  obligated  to  continue  to  respect  the 
asserted  restrictions  through  final 
disposition  of  any  appeal  imless  the 
Agency  Head  notifies  the  person 
asserting  the  restriction  that  urgent  or 
compelling  circumstances  do  not  permit 
the  Government  to  continue  to  respect 
the  asserted  restriction.  See  252.227- 
7019(g)  for  restrictions  applicable 
following  a  determination  of  urgent  and 
compelling  circumstances. 

(2)  Only  a  contracting  officer’s  final 
decision,  or  actions  of  an  agency  Board 
of  Contract  Appeals  or  a  court  of 
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competent  jurisdiction,  that  sustain  the 
validity  of  an  asserted  restriction 
constitute  validation  of  the  restriction. 

(f)  Multiple  challenges  to  an  asserted 
restriction.  When  more  than  one 
contracting  officer  challenges  an 
asserted  restriction,  the  contracting 
officer  who  made  the  earliest  challenge 
is  responsible  for  coordinating  the 
Government  challenges.  That 
contracting  officer  shall  consult  with  all 
other  contracting  officers  making 
challenges,  verify  that  all  challenges 
apply  to  the  same  asserted  restriction 
and,  after  consulting  with  the 
contractor,  subcontractor,  or  supplier 
asserting  the  restriction,  issue  a 
schedule  that  provides  that  person  a 
reasonable  opportunity  to  respond  to 
each  challenge. 

§  227.503-14  Conformity,  acceptance,  and 
warranty  of  computer  software  and 
computer  software  documentation. 

(a)  Computer  software 
documentation.  Computer  software 
documentation  is  technical  data.  See 
227.403-14  for  appropriate  guidance 
and  statutory  requirements. 

(b)  Computer  software.  (1)  Conformity 
and  acceptance.  Solicitations  and 
contracts  requiring  the  delivery  of 
computer  software  shall  specify  the 
requirements  the  software  must  satisfy 
to  be  acceptable.  Contracting  officers,  or 
their  authorized  representatives,  are 
responsible  for  determining  whether 
computer  software  tendered  for 
acceptance  conforms  to  the  contractual 
requirements.  Except  for  nonconforming 
restrictive  markings  (follow  the 
procedures  at  227.503-12(a)  if 
nonconforming  markings  are  the  sole 
reason  computer  software  tendered  for 
acceptance  fails  to  conform  to 
contractual  requirements),  do  not  accept 
software  that  does  not  conform  in  all 
respects  to  applicable  contractual 
requirements.  Correction  or  replacement 
of  nonconforming  software,  or  an 
equitable  reduction  in  contract  price 
when  correction  or  replacement  of  the 
nonconforming  data  is  not  practicable  or 
is  not  in  the  Government’s  interests, 
shall  be  accomplished  in  accordance 
with — 

(1)  The  provisions  of  a  contract  clause 
providing  for  inspection  and  acceptance 
of  deliverables  and  remedies  for 
nonconforming  deliverables;  or, 

(ii)  The  procedures  at  FAR  46.407(c) 
through  (g),  if  the  contract  does  not 
contain  an  inspection  clause  providing 
remedies  for  nonconforming 
deliverables. 

(2)  Warranties. 

(i)  Weapon  systems.  Computer 
software  that  is  a  component  of  a 
weapon  system  or  major  subsystem 


should  be  warranted  as  part  of  the 
weapon  system  warranty.  Follow  the 
procedures  at  246.770. 

(ii)  Non-weapon  systems.  Approval  of 
the  chief  of  the  contracting  office  must 
be  obtained  to  use  a  computer  software 
warranty  other  than  a  weapon  system 
warranty.  Consider  the  factors  at  FAR 
46.703  in  deciding  whether  to  obtain  a 
computer  software  warranty.  When 
approval  for  a  warranty  has  been 
obtained,  the  clause  at  252.246-7001, 
■'Warranty  of  Data”,  and  its  alternates, 
may  be  appropriately  modified  for  use 
with  computer  software  or  a 
procurement  specific  clause  may  be 
developed. 

§  227.503.15  Subcontractor  rights  in 
computer  software  or  computer  softvrare 
documentation. 

(a)  Subcontractors  and  suppliers  at  all 
tiers  should  be  provided  the  same 
protection  for  their  rights  in  computer 
software  or  computer  software 
documentation  as  is  provided  to  prime 
contractors. 

(b)  The  clauses  at  252.227-7019, 
"Validation  of  Asserted  Restrictions — 
Computer  Software”  and  252.227-7037, 
"Validation  of  Asserted  Restrictions”, 
obtain  a  contractor’s  agreement  that  the 
Government’s  transaction  of  validation 
or  challenge  matters  directly  with 
subcontractors  at  any  tier  does  not 
establish  or  imply  privity  of  contract. 
When  a  subcontractor  or  supplier 
exercises  its  right  to  transact  validation 
matters  directly  with  the  Government, 
contracting  officers  shall  deal  directly 
with  such  persons,  as  provided  at 

227.503-13(c)  for  computer  software 
and  227.403-13(c)(3)  for  computer 
software  documentation  (technical 
data). 

(c)  Require  prime  contractors  whose 
contracts  include  the  following  clauses 
to  include  those  clauses,  without 
modification  except  for  appropriate 
identification  of  the  parties,  in  contracts 
with  subcontractors  or  suppliers  who 
will  be  furnishing  computer  software  in 
response  to  a  Government  requirement 
(See  227.403-1 5(c)  for  clauses  required 
when  subcontractors  or  suppliers  will 
be  furnishing  computer  software 
docrunentation  (technical  data)) — 

(1)  252.227-7014,  "Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”; 

(2)  252,227-7019,  "Validation  of 
Asserted  Restrictions — Computer 
Software”; 

(3)  252.227.7025,  "Limitations  on  the 
Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends”;  and. 


(4)  252.227.7028,  “Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government”. 

(d)  Do  not  require  contractors  to  have 
their  subcontractors  or  suppliers  at  any 
tier  relinquish  rights  in  technical  data  to 
the  contractor,  a  higher  tier 
subcontractor,  or  to  the  Government,  as 
a  condition  for  award  of  any  contract, 
subcontract,  purchase  order,  or  similar 
instrument  except  for  the  rights 
obtained  by  the  Government  under  the 
provisions  of  the  "Rights  in  Computer 
Software  and  Computer  Software 
Documentation”  clause  contained  in  the 
contractor’s  contract  with  the 
Government. 

227.503- 1 6  Providing  computer  software 
or  computer  software  documentation  to 
foreign  governments,  foreign  contractors, 
or  International  organizations. 

Computer  software  or  computer 
software  documentation  may  be 
released  or  disclosed  to  foreign 
governments,  foreign  contractors,  or 
international  organizations  only  if 
release  or  disclosure  is  otherwise 
permitted  both  by  Federal  export 
controls  and  other  national  security 
laws  or  regulations.  Subject  to  such  laws 
and  regulations,  the  Department  of 
Defense — 

(a)  May  release  or  disclose  computer 
software  or  computer  software 
documentation  in  which  it  has  obtained 
unlimited  rights  to  such  persons  or 
authorize  the  use  of  such  data  by  those 
persons. 

(b)  Shall  not  release  or  disclose 
computer  software  or  computer  software 
documentation  for  which  restrictions  on 
use,  release,  or  disclosure  have  been 
asserted  to  such  persons,  or  authorize 
the  use  of  such  data  by  those  persons, 
unless  the  intended  recipient  is  subject 
to  the  same  provisions  as  included  in 
the  use  and  non-disclosure  agreement  at 
227.403-7  and  the  requirements  of  the 
clause  at  252.227-7014  governing  use, 
release,  or  disclosure  of  such  data  have 
been  satisfied. 

227.503- 17  Overseas  contracts  with 
foreign  sources. 

(a)  The  clause  at  252.227-7032, 
"Rights  in  Technical  Data  and  Computer 
Software  (Foreign)”  may  be  used  in 
contracts  with  foreign  contractors  to  be 
performed  overseas,  except  Canadian 
purchases  (see  252.503-1 7(c))  in  lieu  of 
the  clause  at  252.227-7014,  "Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”  when  the  Government 
requires  the  unrestricted  right  to  use, 
modify,  reproduce,  release,  or  disclose 
any  computer  software  or  computer 
software  documentation  to  be  delivered 
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under  the  contract.  Do  not  use  the 
clause  in  contracts  for  Special  Works. 

(b)  The  clause  at  252.227-7032  may 
be  modified  to  accommodate  the  needs 
of  a  specific  overseas  procurement 
situatian,  provicted  the  Government 
obtains  ri^ts  to  the  computer  software 
or  computer  software  documentation 
that  are  not  less  than  the  rights  the 
Government  would  have  obtained  under 
the  data  rights  clause  prescribed  in  this 
Part  for  a  comparable  procurement 
performed  within  the  United  States  or 
its  possessions. 

(c)  Contracts  for  Canadian  purchases 
shall  include  the  appropriate  data  rights 
clause  prescribed  in  this  Part  for  a 
comparable  procvuement  performed 
within  the  United  States  or  its 
possessions. 

227.504  Contracts  under  the  Small 
Business  Innovativs  Research  Program. 

When  contracting  under  the  Small 
Business  Innovative  Research  Program, 
follow  the  procedures  at  227.404. 

227.505  Contracts  for  special  works. 

(a)  Use  the  clause  at  252.227-7020, 

“Rights  in  Data — Special  Works”  in 
solicitations  and  contracts  where  the 
Government  has  a  specific  need  to 
control  the  distribution  of  computer 
software  or  computer  software 
documentation  first  produced,  created, 
or  generated  in  the  perfonnance  of  a 
contract  and  required  to  be  delivered 
under  that  contract,  including 
controlling  distribution  by  obtaining  an 
assignment  of  copyright,  or  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  content, 
performance,  use,  or  disclosure  of  such 
software  or  documentation.  Use  the 
clause — 

(1)  In  heu  of  the  clause  at  252.227- 
7014,  “Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation”, 
when  the  Government  must  own  or 
control  copyright  in  all  computer 
software  or  computer  software 
documentation  first  produced,  created, 
or  generated  and  required  to  be 
delivered  under  a  contract. 

(2)  In  addition  to  the  clause  at 
252.227-7014,  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”,  vidien  the  Government 
must  own  or  cmitrol  copyright  in  some 
of  the  computer  software  or  computer 
software  documentation  first  produced, 
created,  or  generated  and  required  to  be 
delivered  imder  a  contract.  The  specific 
software  or  docmnentation  in  winch  the 
Government  must  own  or  control 
copyright  must  be  identified  in  a  special 
contract  requirement. 


(b)  Although  the  Government  obtains 
an  assignment  of  copyri^t  and 
unlimited  rights  in  Ae  computer 
software  or  computer  software 
documentation  delivered  as  a  special 
work  under  the  clause  at  252.227-7020, 
the  contractor  retains  use  and  disclosure 
rights  in  that  software  or 
documentation.  If  the  Government 
needs  to  restrict  a  contractor’s  rights  to 
use  or  disclose  the  information 
contained  in  a  special  work,  it  must  also 
negotiate  a  special  license  which 
specifically  restricts  the  contractor’s  u.se 
or  disclosure  rights. 

(c)  The  clause  at  252.227-7020  does 
not  permit  a  contractor  to  incorporate 
into  a  special  work  any  work 
copyrighted  by  others  imless  the 
contractor  obtains  the  contracting 
officer’s  permission  to  do  so  and  obtains 
for  the  Government  a  non-exclusive, 
paid  up,  world-wide  license  to  make 
and  distribute  copies  of  that  work,  to 
prepare  derivative  works,  to  perform  or 
display  any  portion  of  that  work,  and  to 
permit  others  to  do  so  for  government 
purposes.  Grant  permission  only  when 
the  Government’s  requirements  cannot 
be  satisfied  unless  the  third  party  work 
is  included  in  the  deliverable  work. 

(d)  Examples  of  other  works  which 
may  be  procured  under  this  clause 
include,  but  are  not  hmited  to, 
audiovisual  works,  scripts,  soundtracks, 
musical  compositions,  and  adaptations; 
histories  of  departments,  agencies, 
services  or  units  thereof;  surveys  of 
Government  establishments; 
instructional  works  or  guidance  to 
Government  officers  and  employees  on 
the  discharge  of  their  official  duties; 
reports,  books,  studies,  surveys  or 
similar  documents;  collections  of  data 
containing  information  pertaining  to 
individuals  that,  if  disclosed,  would 
violate  the  right  of  privacy  or  publicity 
of  the  individuals  to  whom  the 
information  relates;  or,  investigative 
reports. 

227.506  Contracts  for  architect-engineer 
services. 

Follow  227.407  when  oontracting  for 
architect-engineer  services. 

227.507  Contractor  data  repositories. 

Follow  227.408  when  it  is  in  tlie 
Government’s  interests  to  have  a  data 
repository  include  computer  software  or 
to  have  a  separate  computer  software 
reprository.  Contractual  instruments 
establishing  the  repository  requirements 
must  appropriately  reflect  the  repository 
manager’s  software  responsibilities. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Sections  252.211-7000  through 

252.211- 7014  and  sections  252.211- 
7018  through  252.211—7021  are 
amended  revising  the  word  “item”  to 
read  “product”  whoever  it  appears. 

10.  Section  252.21  l-7006(a)  is  revised 
to  read  as  follows; 

252.21 1 - 7006  Title  and  risk  of  losf^ 
commercial  items. 

*  *  *  «  * 

(a)  Except  for  technical  data  or  commercial 
computer  software,  title  to  products 
furnished  under  this  contract  shall  pass  to 
the  Government  upon  final  acceptance, 
regardless  of  when  or  where  the  Government 
takes  physical  possession,  unless  this 
contract  specifically  provides  for  earlier 
passage  of  title.  Title  to  technical  data  or 
commercial  computer  software  shall  remain 
with  the  contractor  unless  otherwi.se 
specified  in  this  contract. 
***** 

11.  Section  252.211—7012  is  amended 
by  revising  paragraph  (bh  by  revising 
paragraph  (c)(1);  by  redesignating 
paragraph  (c)(2}  as  paragraph  (c)(4);  and 
by  adding  new  paragraphs  (c)(2)  and 
(c)(3)  to  read  as  follow’s: 

252.211- 7012  Certifications — commercial 
items — competitive  acquisitions. 
***** 

(b)  Definitions: 

As  used  in  this  provision: 

(1)  The  term  commercial  products  includes 
commercial  computer  software,  commercial 
computer  software  documentation,  and  other 
commercial  items. 

(2)  CommeKial  items  means  items,  other 
than  computer  software,  developed  or 
regularly  used  for  other  than  Government 
purposes  that — 

(i)  Have  been  sold,  leased,  or  licensed  to 
the  public;  or, 

(ii)  Have  been  offered  for  sale,  lease,  or 
license  to  the  public;  or, 

(iii)  Have  not  been  offered,  sold,  leased,  or 
licensed  to  the  public,  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  the 
resulting  contract;  or, 

(iv)  Satisfy  a  criterion  expressed  in  (b)(2) 

(i).  or  (ii)  or  (iii)  and  would  require  only 
minor  modification  to  meet  the  requirements 
of  the  procuring  agency. 

(3)  Commercial  computer  software  means 
software  developed  or  regularly  used  for  nod- 
governmental  purposes  which— 

(i)  Has  been  sold,  leased,  or  licensed  to  the 
public;  or, 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public;  or, 

(iii)  Has  not  been  offered,  sold,  leased,  or 
licensed  to  the  public,  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  the 
resulting  contract;  or, 

(iv)  Satisfy  a  criterion  expressed  in  (b)(2) 
(i),  or  (ii)  or  (iii)  and  would  require  only 
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minor  modification  to  meet  the  requirements 
of  the  procuring  agency. 

(4)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  databases  or  computer 
software  documentation. 

(5)  Commercial  computer  software 
documentation  means  owner’s  manuals, 
user’s  manuals,  installation  instructions, 
operating  instructions,  and  other  similar 
items,  regardless  of  storage  medium,  that 
explain  the  capabilities  of  the  commercial 
computer  software  or  provide  instructions  for 
using  the  commercial  computer  software. 

(6)  Computer  database  means  a  collection 
of  recorded  data  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(7)  Computer  program  means  a  set  of 
instructions,  rules,  or  other  rcutinesi 
recorded  in  a  form  that  is  capable  of  causing 
a  computer  to  perform  a  specific  operation  or 
series  of  operations. 

|8)  Minor  modification  means: 

(i)  For  commercial  items,  a  modification 
that  does  not  significantly  alter  the 
nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process,  or  is  of  the  type  customarily 
performed  in  the  commercial  market  place. 

|ii)  For  commercial  computer  software,  a 
modification  that  does  not  significantly  alter 
the  nongovernmental  function  or  purpose  of 
the  software  or  is  of  the  type  customarily 
provided  in  the  commercial  marker  place. 

(9)  Existing  or  prior  source  means  entities 
that  are  furnishing  or  previously  furnished 
items  or  software  to  the  Government,  in 
accordance  with  Government  unique  product 
descriptions,  drawings,  or  specifications,  that 
have  not  been  sold  to  the  public  and  are 
being  replaced  by  commercial  items  or 
commercial  computer  software. 

(c)  The  offeror  (insert  name  of  offeror) 
hereby  certifies  that: 

(1)  The  product(s)  offered  are  commert  ia) 
items  or  commercial  computer  software 
documentation  thal  E.itisfy  the  criteria  at 
paragraph — 

_ (b)(2){i); 

_ _  (b)(2)(ii); 

_ |b)(2){iii);  or 

_ (b){2)(iv)  of  this  provision. 

The  product(s)  offered  are  commercial 
c  omputer  software  that  satisfy  the  criteria  at 
paragraph(s) — 

_  (b)(3)(i); 

_ (b)(3)(ii): 

_ ib)|3){iii);  or 

_ {b)(3)(iv)  of  this  provision. 

(3)  The  product(s)  offered  in  response  to 
Ibis  solicitation  is  (are) — 

_ Identical  to  the  product(s) 

previously  furnished  to  the  Government;  or, 

_ A  minor  modification  of  a 

product(s)  previously  furnished  to  the 
Government. 

«  *  *  «  * 


252.21 1 -701 5  [Removed  and  Reserved] 

12.  Section  252.211-7015  is  removed 
and  reserved. 

252.21 1  -701 6  [Removed  and  Reserved] 

13.  Section  252.211-7016  is  removed 
and  reserved. 

252.21 1  -7017  [Removed  and  Reserved] 

14.  Section  252.211-7017  is  removed 
and  reserved. 

252.222-7021  [Amended] 

15.  Section  2.52.211-7021  fb){l)  is 
amended  by  adding  an  additional  clause 
at  the  end  of  the  clause  list  reading 
“252.227-7015  Technical  Data — 
Commercial  Items.” 

16.  Section  252.227-7013  is  revised  to 
read  as  follows: 

252.227-7013  Rights  in  technical  data— 
Noncommercial  Items. 

As  prescribed  in  227.403-6(a),  use  the 
following  clause: 

RIGHTS  IN  TEOiNlCAL  DATA— 
NONCOMMERaAL  ITEMS  (XXX  1994) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Computer  data  base  means  a  collection 
of  data  recorded  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(2)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(3)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  fonnulae 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  data  bases  or  computer 
software  documentation. 

(4)  Computer  software  documentation 
means  owner’s  manuals,  user’s  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(5)  Detailed  manufacturing  or  process  data 
means  technical  data  that  describe  the  steps, 
sequences,  and  conditions  of  manufacturing, 
processing  or  assembly  used  by  the 
manufacturer  to  produce  an  item  or 
component  or  to  perform  a  process. 

(6)  Developed  means  that  an  item, 
component,  or  process  exists  and  is 
workable.  Thus,  the  item  or  component  must 
have  been  constructed  or  the  process 
practiced.  Workability  is  generally 
established  when  the  item,  component,  or 
process  has  been  analyzed  or  tested 
sufficiently  to  demonstrate  to  reasonable 
people  skilled  in  the  applicable  art  that  there 
is  a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
type  of  analysis  or  testing  is  required  to 
establish  workability  depends  on  the  nature 
of  the  item,  component,  or  process,  and  the 
state  of  the  art.  To  be  considered 


"developed”,  the  item,  component,  or 
process  need  not  be  at  the  stage  where  it 
could  be  offered  for  sale  or  sold  on  the 
commercial  market,  nor  must  the  item, 
component  or  process  be  actually  reduced  to 
practice  within  the  meaning  of  Title  35  of  the 
United  States  Code. 

(7)  Development  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  combination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

(ii)  Under  fixed  price  contracts,  when  total 
costs  are  greater  than  the  firm  fixed  price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  when 
determining  whether  development  was  at 
Government,  private,  or  mixed  expense. 

(8)  Developed  exclusively  with  government 
funds  means  development  was  not 
accomplished  exclusively  or  partially  at 
private  expense. 

(9)  Developed  with  mixed  funding  means 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pools  and/¬ 
or  costs  not  allocated  to  a  government 
contract,  and  partially  with  costs  charg^ft 
directly  to  a  government  contract. 

(10)  Form,  fit,  and  function  data  means 
technical  data  that  describes  the  required 
overall  physical,  functional,  and  performance 
characteristics,  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
component,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  and  functionally  interchangeable 
items. 

(11)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi¬ 
national  defense  organizations,  or  sales  or 
transfers  by  the  United  States  Government  to 
foreign  governments  or  international 
organizations.  Government  purposes  include 
competitive  procurement,  but  do  not  include 
the  rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
for  commercial  purposes  or  authorize  others 
to  do  so. 

(12)  Government  purpose  rights  means  the 
rights  to — 

(i)  Use,  modify,  reproduce,  rtdease, 
perfonn,  display,  or  disclose  technical  data 
within  the  government  without  restriction; 
and, 

(ii)  Release  or  disclose  technical  data 
outside  the  government  and  authorize 
persons  to  w  hom  release  or  disclosure  has 
been  to  use,  modify,  reproduced,  release, 
perform,  display,  or  disclose  that  data  for 
United  States  government  purposes. 

(13)  Limited  rights  means  the  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose  technical  data,  in  whole  or  in 
part,  within  the  government.  The 
Government  may  not,  without  the  written 
permission  of  the  party  asserting  limited 
rights,  release  or  disclose  the  technical  data 
outside  the  govermnent,  use  the  technical 
data  for  manufacture  or  authorize  the 

tef  hnii.al  data  to  be  used  by  another  party. 
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except  that  the  Government  may  reproduce,' 
release  or  disclose  such  data  by  persons 
outside  the  government  if  reproduction, 
release,  disclosure,  or  use  is — 

(i)  Necessary  for  emergency  repair  and 
overhaul:  or, 

(ii)  A  release  or  disclc^ure  of  technical  data 
(other  than  detailed  manufacturing  or  process 
data)  to,  or  use  of  such  data  by,  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for  evaluation  or 
informational  purposes;  and, 

(iii)  Subject  to  a  prohibition  on  the  further 
reproduction,  release,  disclosure,  or  use  of 
the  technical  data;  and, 

(iv)  The  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
reproduction,  release,  disclosure,  or  use. 

(14)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  the  recording,  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  fmancial 
and/or  management  information. 

(15)  Unlimited  rights  means  rights  to  use, 
modify,  reproduce,  perform,  display,  release, 
or  disclose  technical  data  in  whole  or  in  part, 
in  any  manner,  and  for  any  purpose 
whatsoever,  and  to  have  or  authorize  others 
to  do  so. 

(b)  Rights  in  technical  data.  The  contractor 
grants  or  shall  obtain  for  the  government  the 
following  royalty  free,  worldwide, 
nonexclusive,  irrevocable  license  rights  in 
technical  data  other  than  computer  software 
documentation  (see  252.227-7014  for  rights 
in  computer  software  documentation): 

(1)  Unlimited  rights.  The  Government  shall 
have  unlimited  rights  in  technical  data  that 
are — 

(i)  Data  pertaining  to  an  item,  component, 
or  process  whjch  has  been  or  will  be 
developed  exclusively  with  government 
funds; 

(ii)  Studies,  analyses,  test  data,  or  similar 
data  produced  for  this  contract,  when  the 
study,  analysis,  test,  or  similar  work  was 
specified  as  an  element  of  performance. 

(iii)  Created  exclusively  with  government 
funds  in  the  performance  of  a  contract  that 
does  not  require  the  development, 
manufacture,  construction,  or  production  of 
items,  components,  or  processes. 

(iv)  Form,  fit,  and  function  data; 

(v)  Necessary  for  installation,  operation, 
maintenance,  or  training  purposes  (other 
than  detailed  manufacturing  or  process  data); 

(vi)  Corrections  or  changes  to  technical 
data  furnished  to  the  contractor  by  the 
Government; 

(vii)  Otherwise  publicly  available  or  have 
been  released  or  disclosed  by  the  contractor 
or  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure,  other  than 

a  release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assignment  of  interest  in  the 
technical  data  to  another  party  or  the  sale  or 
transfer  of  some  or  all  of  a  business  entity  or 
its  assets  to  another  party; 

(\iii)  Data  in  which  the  Government  has 
obtained  unlimited  rights  under  another 
government  contract  or  as  a  resuh  of 
negotiations;  or 


(ix)  Data  furnished  to  the  government, 
under  this  or  any  other  government  contract 
or  subcontract  thereunder,  with: 

(A)  Government  purpose  license  rights  or 
limited  ri^ts  and  the  restrictive  conditkmfs) 
has/have  expired;  or, 

(B)  Government  purpose  rights  and  the 
contractor’s  exclusive  right  to  use  such  data 
for  commercial  purposes  has  expired. 

(2)  Government  purpose  rights,  (i)  The 
Government  shall  have  government  purpose 
rights  for  a  Five  year  period,  or  such  other 
period  as  may  be  negotiated,  in  technical 
data — 

(A)  That  pertain  to  items,  components,  or 
processes  developed  with  mixed  funding 
except  when  the  Government  is  entitled  to 
unlimited  ri^ts  in  such  data  as  provided  in 
(b)(ii)  and  (b)(iv)  through  (b)(ix)  of  this 
clause;  or, 

(B)  Created  with  mixed  funding  in  the 
performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(ii)  The  five  year  period,  or  such  other 
period  as  may  have  been  negotiated,  shall 
commence  upon  execution  of  the  contract, 
subcontract,  letter  contract  (or  similar 
contractual  instrument),  contract 
modification,  or  option  exercise  that  required 
development  of  the  items,  components,  or 
processes  or  creation  of  the  data  described  in 
(b)(2)(i)(B).  Upon  expiration  of  the  five  year 
or  other  negotiated  period,  the  Government 
shall  have  unlimited  rights  in  the  technical 
data. 

(iii)  The  Government  shall  not  release  or 
disclose  technical  data  in  which  it  has 
government  purpose  rights  unless — 

(A)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  non¬ 
disclosure  agreement  at  227.403-7;  or, 

(B)  The  recipient  is  a  government 
contractor  receiving  access  to  the  data  for 
performance  of  a  government  contract  that 
contains  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information  Marked 
with  Restrictive  Legends.” 

(iv)  The  contractor  has  the  exclusive  right, 
including  the  right  to  license  others,  to  use 
technical  data  in  which  the  government  has 
obtained  government  purpose  rights  under 
this  contract  for  any  commercial  purpose 
during  the  time  period  specified  in  the 
government  purpose  rights  legend  prescribed 
in  peragraph  (f)(2)  of  this  clause. 

(3)  Limited  Rights,  (i)  Except  as  provided 
in  subparagraphs  (b)(l)(ii)  and  (b)(l)(iv) 
throuj^  (b)(l)(ix)  of  this  clause,  the 
Government  shall  have  limited  rights  in 
technical  data — 

(A)  Pertaining  to  items,  components,  or 
processes  developed  exclusively  at  private* 
expense  and  marked  with  the  limited  rights 
legend  prescribed  in  paragraph  (f)  of  this 
clause;  or, 

(B)  Created  exclusively  at  private  expense 
in  the  performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(ii)  The  Government  shall  require  a 
recipient  of  limited  rights  data  for  emergency 
repair  or  overhaul  to  destroy  the  data  and  all 


copies  in  its  possession  promptly  following 
completion  of  the  emergency  repair/overiiaul 
and  to  notify  the  Contractor  that  the  data 
have  been  destroyed. 

(iii)  The  contractor,  its  subcontractors,  and 
suppliers  are  not  required  to  provide  the 
Government  additional  rights  to  use,  modify, 
reproduce,  release,  or  disclose  technical  data 
furnished  to  the  Government  with  limited 
rights.  However,  if  the  Government  desires  to 
obtain  additional  rights  in  technical  data  in 
which  it  has  limited  rights,  the  contractor 
agrees  to  promptly  enter  into  negotiations 
with  the  contracting  officer  to  determine 
whether  there  are  acceptable  terms  for 
transferring  such  rights.  All  technical  data  in 
which  the  contractor  has  granted  the 
Government  additional  rights  shall  be  listed 
or  described  in  a  license  agreement  made 
part  of  the  contract  The  license  shall 
enumerate  the  additional  rights  granted  the 
Government  in  such  data. 

(4)  Specifically  negotiated  license  rights. 

The  standard  license  rights  granted  to  the 
Government  imder  subparagraphs  (b)(1) 
through  (b)(3)  of  this  clause,  including  the 
period  during  which  the  Government  shall 
have  government  purpose  rights  in  technical 
data,  may  be  modified  by  mutual  agreement 
to  provide  such  rights  as  the  parties  consider 
appropriate  but  shall  not  provide  the 
Government  lesser  rights  than  are 
enumerated  in  paragraph  (a)(13)  of  this 
clause.  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  part 
of  this  contract. 

(5)  Prior  government  rights.  Technical  data 
that  will  be  delivered,  furnished,  or 
otherwise  provided  to  the  Government  under 
this  contract,  in  which  the  Government  has 
previously  obtained  rights  shall  be  delivered, 
furnished,  or  provided  with  the  pre-existing 
rights,  unless — 

(i)  The  parties  have  agreed  otherwise;  or, 

(ii)  Any  restrictions  on  the  Government’s 
rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  the  data  have 
expired  or  no  longer  apply. 

(6)  Release  from  liability.  The  contractor 
agrees  to  release  the  Government  from 
liability  for  any  release  or  disclosure  of 
technical  data  made  in  accordance  with 
paragraphs  (a)(13)  or  (b)(2)(iii)  of  this  clause, 
in  accordance  with  the  terms  of  a  license 
negotiated  under  (b)(4)  of  this  clause,  or  by 
others  to  whom  the  recipient  has  released  or 
disclosed  the  data  and  to  seek  relief  solely 
from  the  party  who  has  improperly  used, 
modified,  reproduced,  released,  performed, 
displayed,  or  disclosed  contractor  data 
marked  with  restrictive  legends. 

(c)  Contractor  rights  in  technical  data.  All 
rights  not  granted  to  the  government  are 
retained  by  the  contractor. 

(d)  Third  party  copyrighted  data.  The 
contractor  shall  not,  without  the  written 
approval  of  the  contracting  officer, 
incorporate  any  copyrighted  data  in  the 
technical  data  to  be  delivered  under  this 
contract  unless  the  contractor  is  the 
copyright  owner  or  has  obtained  for  the 
Government  the  license  rights  necessary  to 
perfect  a  license  or  licenses  in  the  deliverable 
data  of  the  appropriate  scope  set  forth  in 
paragraph  (b)  of  this  clause,  and  has  affixed 

a  statement  of  the  license  or  licenses 
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obtained  on  behalf  of  the  Government  and 
other  persons  to  the  data  transmittal 
document. 

(e)  Identification  and  delivery  of  data  to  be 
furnished  with  restrictions  on  use,  release,  w 
disclosure.  (1)  This  paragraph  does  not  apply 
to  restrictions  based  solely  on  copyright 

(2j  Except  as  provided  in  subparagraph 
(e)(3)  of  this  clause,  technical  data  that  the 
contractor  asserts  should  be  furnished  to  the 
Government  with  restrictions  on  use,  release, 
or  disclosure  are  identified  in  an  Attachment 

Technical  Data  to  be  furnished 
With  Restrictions* 

(UST) 

*If  the  assertion  is  applicable  to  items, 
components,  or  processes  developed  at 
private  expense,  identify  both  the  data  and 
each  such  item,  component,  or  process. 

* ‘Generally,  the  development  of  an  item, 
component,  or  process  at  private  expense, 
either  exclusively  or  partially,  is  the  only 
basis  for  asserting  restrictions  on  the 
Government’s  rights  to  use,  release,  or 
disclose  technical  data  pertaining  to  such 
items,  components,  or  processes.  Indicate 
whether  development  was  exclusively  or 
partially  at  private  expense.  If  development 
was  not  at  private  expense,  enter  the  specific 
reason  for  asserting  that  the  Government’s 
rights  shorild  be  restricted. 

••‘Enter  asserted  rights  category  (e.g., 
government  purpose  license  rights  from  a 
prior  contract,  rights  in  SBIR  data  generated 
under  another  contract,  limited  or 
government  purpose  rights  under  this  or  a 
prior  contract,  or  specifically  negotiated 
licenses). 

•  *  •  •  Corporation,  individual,  or  other 
person,  as  appropriate. 

Date  - 

Printed  Name  and  Title  - 

Signature _ " 

(End  of  Identification  and  Assertion) 

(4)  When  requested  by  the  contracting 
officer,  the  contractor  shall  provide  sufficient 
information  to  enable  the  contracting  officer 
to  evaluate  the  contractor’s  assertions.  The 
contracting  ofQcer  reserves  the  right  to  add 
the  contractor’s  assertions  to  the  Attachment 
and  validate  any  listed  assertion,  at  a  later 
date,  in  accordance  with  the  procedures  of 
the  “Validation  of  Restrictive  Markings  on 
Technical  Data’’  clause  of  this  contract. 

(f)  Marking  requirements.  The  contractor, 
and  its  subcontractors  or  suppliers,  may  only 
assert  restrictions  on  the  Government’s  rights 
to  use.  modify,  reproduce,  release,  or  disclose 
technical  data  to  be  delivered  under  this 
contract  by  marking  the  deliverable  data 
subject  to  restriction.  Except  as  provided  in 
paragraph  (f)(5)  of  this  clause,  only  the 
following  legends  are  authorized  under  this 
contract:  The  Government  purpose  rights 
legend  at  subparagraph  (f)(2);  the  limited 
rights  legend  at  subparagraph  (f)(3)  of  this 
clause;  or,  the  special  license  rights  legend  at 
subparagraph  (f)(4);  and/or  a  notice  of 
copyright  as  prescribed  under  17  U.S.C.  401 
or  402. 


to  this  contract  (“the  Attachment’’).  The 
contractor  shall  not  deliver  any  data  with 
restrictive  markings  unless  the  data  are  listed 
on  the  Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identiheation  and  assertion 
shall  be  submitted  to  the  contracting  officer 


(LIST)  (UST) 


(1)  General  marking  instructions.  The 
contractor,  or  its  subcontractors  or  suppliers, 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  on  all  technical  data  that 
qualify  for  such  markings.  The  authorized 
legends  shall  be  placed  on  the  transmittal 
document  or  storage  container  and,  for 
printed  material,  each  page  of  the  printed 
material  containing  technical  data  for  which 
restrictions  are  asserted.  When  only  portions 
of  a  page  of  printed  material  are  subject  to 
the  asserted  restrictions,  such  portions  shall 
be  identified  by  circling,  underscoring,  with 
a  note,  or  other  appropriate  identifier. 
Reproductions  of  technical  data  or  any 
portions  thereof  subject  to  asserted 
restrictions  shall  also  reproduce  the  asserted 
restrictions. 

(2)  Goverrnment  purpose  rights  markings. 
Data  delivered  or  otherwise  furnished  to  the 
Government  with  Government  purposes 
rights  shall  be  marked  as  follows: 
“GOVERNMENT  PURPOSE  RIGHTS 

Contract  No.  - ^ - 

Contractor  Name  - 

Contractor  Address  - 


Expiration  Date  - 

The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(2)  of  the  clause  at  252.227- 
7013  contained  in  the  above  identified 
contract.  No  restrictions  apply  after  the 
expiration  date  shown  above.  Any 
reproduction  of  technical  data  or  portions 
thereof  marked  with  this  legend  must  also 
reproduce  the  markings.” 

(End  of  Legend) 

(3)  Limited  rights  markings.  Data  delivered 
or  otherwise  furnished  to  the  Government 
with  limited  rights  shall  be  marked  with  the 
following  legend: 

“LIMITED  RIGHTS 

Contract  No.  - 

Contractor  Name  - 

Contractor  Address  - 


The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(3)  of  the  clause  at  252.7013 
contained  in  the  above  identified  contract. 
Any  reproduction  of  technical  data  or 
portions  thereof  marked  with  this  legend 
must  also  reproduce  the  markings.  Any 


as  soon  as  practicable  prior  to  the  scheduled 
date  for  delivery  of  the  data,  in  the  following 
format,  and  signed  by  an  official  authorized 
to  contractually  obligate  the  contractor: 
“Identification  and  Assertion  of  Restrictions 
on  the  Government’s  Use,  Release,  or 
Disclosure  of  Technical  Data.  The  contractor 
asserts  for  itself,  or  the  persons  identified 
below,  that  the  Government’s  rights  to  use. 
release,  or  disclose  the  following  technical 
data  should  be  restricted — 

Name  of  Person  Asserting 
Restrictions*  *  *  * 

(UST) 


person,  other  than  the  Government,  who  has 
been  provided  access  to  such  data  must 
promptly  notify  the  above  named 
contractor.” 

(End  of  Legend) 

(4)  Special  license  ri^ts  markings,  (i)  Data 
in  which  the  Government’s  rights  stem  from 
a  specifically  negotiated  license  shall  be 
marked  with  the  following  legend: 

“Special  License  Rights 

The  Government’s  rights  to  use,  modify, - 
reproduce,  release,  perform,  display,  or 
disclose  these  data  are  restricted  by  contract 

no. _ (Insert  contract  number) _ , 

license  no, _ (Insert  license  identifier) 

_ .  Any  reproduction  of  technical  data  or 

portions  thereof  marked  with  this  legend 
must  also  reproduce  the  markings.” 

(End  of  Legend) 

(ii)  For  purposes  of  this  clause,  special 
licenses  do  not  include  Government  purpose 
license  rights  acquired  under  a  prior  contract 
(see  subparagraph  (b)(5)  of  this  clause). 

(5)  Pre-existing  data  markings.  If  the  terms 
of  a  prior  contract  or  license  permitted  the 
contractor  to  restrict  the  Government’s  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data  deliverable 
under  this  contract,  and  those  restrictions  are 
still  applicable,  the  contractor  may  mark 
such  data  with  the  appropriate  restrictive 
legend  for  which  the  data  qualified  under  the 
prior  contract  or  license.  The  marking 
procedures  in  subparagraph  (f)(1)  of  this 
clause  shall  be  followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
contractor  and  its  subcontractors  or  suppliers 
that  will  deliver  technical  data  with  other 
than  unlimited  rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and, 

(2)  Maintain  records  sufficient  to  justify  ti  e 
validity  of  any  restrictive  markings  on 
technical  data  delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings.  (1)  Unjustified 
technical  data  markings.  The  rights  and 
obligations  of  the  parties  regarding  the 
validation  of  restrictive  markings  on 
technical  data  furnished  or  to  be  furnished 
under  this  contract  are  contained  in  the 
clause  at  252.227—7037,  “Validation  of 
Restrictive  Markings  on  Technical  Data” 


Basis  for  Assertion**  Asserted  Rights  Categoiy*** 
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Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or,  at 
the  &»ntractor’s  expense,  correction  or  cancel 
a  marking  if,  in  accordance  with  the 
procedures  at  252.227-7037,  a  restrictive 
marking  is  determined  to  be  unjustified. 

(2)  Nonconforming  technical  data 
markings.  A  nonconforming  marking  is  a 
marking  placed  on  technical  data  delivered 
or  otherwise  furnished  to  the  Government 
under  this  contract  that  is  not  in  the  format 
authorized  by  this  contract.  Correction  of 
nonconforming  markings  is  not  subject  to 
252.227-7037.  If  the  contracting  officer 
notifies  the  contractor  of  a  nonconforming 
marking  and  the  contractor  fails  to  remove  or 
correct  the  such  marking  within  sixty  (60) 
days,  the  Government  may  ignore  or,  at  the 
Contractor’s  expense,  remove  or  correct  any 
nonconforming  marking. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
technical  data,  (l)  The  contractor  shall  not 
charge  to  this  contract  any  cost,  including, 
but  not  limited  to,  license  fees,  royalties,  or 
similar  changes,  for  rights  in  technii::a]  data 
to  be  delivered  under  this  contract  when — 

(i)  The  Government  has  acquired,  by  any 
means,  the  same  or  greater  rights  in  the  data; 
or, 

(ii)  The  data  are  avail.ible  to  the  public 
without  restrictions. 

|2)  The  limitation  in  paragraph  |j){l) — 

(1)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  contractor  to  acquire  rights 
in  subcontractor  or  supplier  technical  data,  if 
the  subcontractor  or  supplier  has  been  paid 
for  such  rights  under  any  other  Government 
contract  or  under  a  license  conveying  the 
rights  to  the  Government; 

(ii)  Does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
technical  data  will  be  delivered. 

(k)  Applicability  to  subcontractors  or 
suppliers.  (1)  The  contractor  shall  ensure  that 
the  rights  afforded  its  subcontractors  and 
suppliers  under  10  U.S.C.  2320, 10  U.S.C. 
2321,  and  the  identification,  assertion,  and 
delivery  processes  of  paragraph  (e)  of  this 
clause  are  recognized  and  protected. 

(2)  Whenever  any  technical  data  is  to  be 
obtained  from  a  subcontractor  or  supplier  for 
delivery  to  the  Government  under  this 
contract,  the  contractor  shall  use  this  same 
clause  in  the  subcontract  or  other  contractual 
instrument,  and  require  its  subcontractors  or 
suppliers  to  do  so,  without  alteration,  except 
to  identify  the  parties.  No  other  clause  shall 
be  used  to  enlarge  or  diminish  the 
Government’s,  the  contractor’s,  or  a  higher 
tier  subcontractor’s  or  supplier’s  rights  in  a 
su’ocontractor’s  or  supplier's  technical  data. 

|3)  Technical  data  required  to  be  delivered 
by  a  subcontractor  or  supplier  shall  normally 
be  delivered  to  the  next  higher-tier 
contractor,  subcontractor,  or  supplier. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 


submitted  with  other  than  unlimited  rights 
by  a  subcontractor  or  supplier,  then  said 
subcontractor  or  supplier  may  fulfill  its 
requirement  by  submitting  such  data  directly 
to  the  Government,  rather  than  through  a 
higher-tier  contractor,  subcontractor,  or 
supplier. 

|4)  The  contractor  and  higher-tier 
subcontractors  or  suppliers  will  not  use  their 
power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  technical  data 
from  their  subcontractors  or  suppliers. 

(5)  In  no  event  shall  the  contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  or  supplier  rights  in  technical 
data  as  an  excuse  for  failing  to  satisfy  its 
contractual  obligation  to  the  Government. 
(END  OF  CLAUSE) 

ALTERNATE  1  (XXX  1994) 

(1)  Publication  for  sale. 

(1)  This  paragraph  only  applies  to 
technical  data  in  which  the  (^vernmenl  has 
obtained  unlimited  rights  or  a  license  to 
make  an  unrestricted  release  of  technical 
data. 

(2)  The  Government  shall  not  publish  a 
deliverable  technical  data  item  or  items 
identified  in  this  contract  as  being  subject  <o 
paragraph  (1)  of  this  clause  or  authorize 
others  to  publish  such  data  on  its  behalf  if, 
prior  to  publication  for  sale  by  the 
Government  and  w'ithin  twenty-four  (24) 
months  following  the  date  specified  in  this 
contract  for  delivery  of  such  data  or  the 
removal,  of  any  national  security  or  export 
control  restrictions,  whichever  is  later,  the 
Contractor  publishes  that  item  or  items  for 
sale  and  promptly  notifies  the  contracting 
officer  of  such  publication(s).  Any  such 
publication  shall  include  a  notice  identifying 
the  number  of  this  contract  and  the 
Government’s  rights  in  the  published  data. 

(3) .This  limitation  on  the  Government’s 
right  to  publish  for  sale  shall  continue  as 
long  as  the  data  are  reasonably  avoilable  to 
the  public  for  purchase. 

(END  OF  ALTERNATE  I) 

17.  Section  252.227-7014  is  added  to 
read  as  follows: 

252.227-7014  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation. 

As  prescribed  in  227.503-6(a)(l),  use 
the  following  clause: 

RIGHTS  IN  NONCOMMEROAL  COMPUTER 
SOFTWARE  AND  NONCOMMERCIAL 
COMPUTER  SOFTWARE 
DOCUMENTATION  (XXX  1994) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Commercial  computer  software  means 
software  developed  or  regularly  used  for  non¬ 
governmental  purposes  which — 

(i)  Has  been  sold,  leased,  or  licensed  to  the 
public; 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public; 

(iii)  Has  not  been  offered,  sold,  leased,  or 
licensed  to  the  public  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  this 
contract;  or, 

(iv)  Satisfies  a  criterion  expressed  in  (a)(1) 
(i),  (ii),  or  (iii)  and  would  require  only  minor 


modification  to  meet  the  requirements  of  this 
contract. 

(2)  Computer  database  means  a  collection 
of  recorded  data  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(3)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines,  recorded  in  a 
form  that  is  capmble  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(4)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  he  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  databases  or  computer 
software  documentation. 

(5)  Computer  software  documentation 
means  owner’s  manuals,  user’s  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(6)  Developed  means  that — 

(i)  A  computer  program  has  heen 
successfully  operated  in  a  computer  and 
tested  tc  the  extent  sufficient  to  demonstrate 
to  reasonable  persons  skilled  in  the  art  that 
the  program  can  reasonably  be  expected  to 
pierform  its  intended  purpose; 

(ii)  Computer  software,  other  than 
computer  programs,  has  been  tested  or 
analyzed  to  the  extent  sufficient  to 
demonstrate  to  reasonable  persons  skilled  in 
the  art  that  the  software  can  reasonably  be 
expected  to  perform  its  intended  purpose;  or. 

(iii)  Computer  software  documentation 
required  to  be  delivered  under  a  contract  has 
been  written,  in  any  medium,  in  sufficient 
detail  to  comply  with  requirements  under 
that  contract. 

(7)  Developed  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  combination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

(ii)  Under  fixed  price  contracts,  when  total 
costs  are  greater  than  the  firm  fixed  price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  w  hen 
determining  whether  development  was  at 
government,  private,  or  mixed  expense. 

(8)  Developed  exclusively  with  government 
funds  means  development  was  not 
accomplished  exclusively  or  partially  at 
private  expense. 

(9)  Developed  with  mixed  funding  mea;:s 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pxiols  and/ 
or  costs  not  allocated  to  a  government 
contract,  and  partially  with  costs  charged 
direr  tly  to  a  government  contract. 

(10)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi¬ 
national  defense  organizations  or  sales  or 
transfers  hy  the  United  States  Government  to 
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foreign  governments  or  international 
organizations.  Government  purposes  include 
competitive  procurement,  but  do  not  include 
the  rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  or  computer  software 
documentation  for  commercial  purposes  or 
authorize  others  to  do  so. 

(11)  Gnvernment  purpose  rights  means  the 
rights  to  — 

(i)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  or  computer  software 
documentation  within  the  government 
without  restriction;  and. 

(ii)  Release  or  disclose  computer  software 
or  computer  software  documentation  outside 
the  government  and  authorize  persons  to 
whom  release  or  disclosure  has  been  made  to 
use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  the  software  or 
documentation  for  United  States  government 
purposes. 

(12)  Minor  rnodification  means  a 
modification  that  does  not  significantly  alter 
the  nongovernmental  function  or  purpose  of 
the  software  or  is  of  the  type  customarily 
provided  in  the  commercial  marketplace. 

(13)  Noncommercial  computer  software 
means  software  that  does  not  qualify  as 
commercial  computer  software  under  (a)(1) 
of  this  clause. 

(14)  Restricted  rights  apply  only  to 
noncommercial  computer  software  and  mean 
the  Government’s  ri^ts  to — 

(i)  Use  a  computer  program  with  one 
computer  at  one  time.  The  program  may  net 
be  accessed  by  more  than  one  terminal  or 
central  processing  unit  or  time  shared  unless 
otherwise  permitted  by  this  contract; 

(ii)  Transfer  a  computer  program  to  another 
Government  agency  without  the  further 
permission  of  the  contractor  if  the  transferor 
destroys  all  copies  of  the  program  and  related 
computer  software  documentation  in  its 
possession  and  notifies  the  licensor  of  the 
transfer.  Transferred  programs  remain  subject 
♦o  the  provisions  of  this  clause. 

(iii)  Make  the  minimum  number  of  copies 
of  the  computer  software  required  for 
safekeeping  (arcfiive),  backup,  or 
modification  purposes; 

(iv)  Modify  computer  software  provided 
that  the  Government  may — 

(A)  Use  the  modified  software  only  as 
provided  in  subparagraphs  (a](14)(i)  and  (iii) 
of  this  clause; 

(B)  Not  release  or  disclose  the  modified 
software  except  as  provided  in  subparagraphs 
(a)(14)(ii),  (v)  and  (vi)  of  this  clause. 

(v)  Permit  contractors  or  subcontractors 
performing  service  contracts  (see  FAR 
37.101)  in  support  of  this  or  a  related 
contract  to  use  computer  software  to 
diagnose  and  correct  deficiencies  in  a 
computer  program,  to  modify  computer 
software  to  enable  a  computer  program  to  be 
combined  with,  adapted  to.  or  merged  with 
other  computer  programs  or  when  necessarj’ 
to  respond  to  urgent  tactical  situations, 
provided  that — 

(A)  the  government  notifies  the  party 
which  has  granted  restricted  rights  that  a 
release  or  disclosure  to  particular  contractors 
or  suhcontractors  was  made; 

(B)  Such  contractors  or  subcontractors  are 
subject  to  the  use  and  non-disclosure 


agreement  at  227.403-7  or  are  government 
contractors  receiving  access  to  the  software 
for  performance  of  a  government  contract 
that  contains  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
government  Furnished  Information  Marked 
with  Restrictive  Legends”; 

(C)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  government  pursuant  to 
subparagraph  (a)(14)(iv)  of  this  clause,  for 
any  other  purpose;  and, 

(D)  Such  use  is  subject  to  the  limitation  in 
subparagraph  (a)(14)(i)  of  this  clause. 

(vi)  Permit  contractors  or  subcontractors 
performing  emergency  repairs  or  overhaul  of 
items  or  components  of  items  procured  under 
this  or  a  related  contract  to  use  the  computer 
software  when  necessary  to  perform  the 
repairs  or  overhaul,  or  to  modify  the 
computer  software  to  reflect  the  repairs  or 
overhaul  made,  provided  that — 

(A)  The  intended  recipient  is  subject  to  the 
use  and  non-disclosure  agreement  at 
227.403-7  or  is  a  government  contractor 
receiving  access  to  the  software  for 
performance  of  a  government  contract  that 
contains  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
government  Furnished  Information  Marked 
with  Restrictive  Legends”;  and 

(B)  The  Government  shall  net  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  government  pursuant  to 
subparagraph  (a)(14)(iv)  of  this  clause,  for 
any  other  purpose. 

(15)  Unlimited  rights,  means  rights  to  use. 
modify,  reproduce,  release,  perform,  display, 
or  disclose,  computer  software  or  computer 
software  documentation  in  whole  or  in  part, 
in  any  manner  and  for  any  purpose 
whatsoever,  and  to  have  or  authorize  others 
to  do  so. 

(b)  Bights  in  computer  software  or 
computer  software  documentation.  The 
contractor  grants  or  shall  obtain  for  the 
government  the  following  royalty  fiae, 
worldwide,  nonexclusive,  irrevocable  license 
rights  in  noncommercial  computer  software 
or  computer  software  documentation.  All 
rights  not  granted  to  the  government  are 
retained  by  the  contractor. 

(1)  Unlimited  rights.  The  government  shall 
have  unlimited  rights  in: 

(i)  Computer  software  developed 
exclusively  with  government  funds; 

(ii)  Computer  software  documentation 
required  to  be  delivered  under  this  contract; 

(iii)  Corrections  or  changes  to  computer 
software  or  computer  software 
documentation  furnished  to  the  contractor  by 
the  government; 

(iv)  Computer  software  or  computer 
software  documentation  that  is  otherwise 
publicly  available  or  has  been  released  or 
disclosed  by  the  contractor  or  subcontractor 
without  restriction  on  further  use,  release  or 
disclosure,  other  than  a  release  or  disclosure 
resulting  fiom  the  sale,  transfer,  or  other 
assignment  of  interest  in  the  software  to 
another  party  or  the  sale  or  transfer  of  some 
or  all  of  a  business  entity  or  its  assets  to 
another  party; 


(v)  Computer  software  or  computer 
softw'are  documentation  obtained  with 
unlimited  rights  under  another  government 
contract  or  as  a  result  of  negotiations;  or. 

(vi)  Computer  software  or  computer 
software  dcxnimentation  furnish^  to  the 
government,  under  this  or  any  other 
government  contract  or  subcontract 
thereunder  with — 

(A)  Restricted  rights  in  computer  software, 
limited  rights  in  technical  data,  or 
government  purpose  license  rights  and  the 
restrictive  conditions  have  expired;  or, 

(B)  Government  purpose  rights  and  the 
contractor’s  exclusive  right  to  use  such 
software  or  documentation  for  commercial 
purposes  has  expired. 

(2)  Government  purpose  rights. 

(i)  Except  as  provided  in  paragraph  (b)(1) 
of  this  clause,  the  government  shall  have 
government  purpose  rights  in  computer 
software  developed  with  mixed  funding. 

(ii)  Government  purpose  rights  shall 
remain  in  effect  for  a  period  of  five  years 
unless  a  different  period  has  been  negotiated. 
Upon  expiration  of  the  five  year  or  other 

'  negotiated  period,  the  government  shall  have 
unlimited  rights  in  the  computer  software  or 
computer  software  documentation.  The 
government  purpose  rights  period  shall 
commence  upon  execution  of  the  contract, 
subcontract,  letter  contract  (or  similar 
contractual  instrument),  contract 
modification,  or  option  exercise  that  required 
development  of  the  computer  software. 

(iii)  The  government  shall  not  release  or 
disclose  computer  software  in  which  it  has 
government  purpose  rights  to  any  other 
person  unless: 

(A)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use  and 
non-disclosure  agreement  at  227.403-7;  or, 

(B)  The  recipient  is  a  government 
copfractor  receiving  access  to  the  software  or 
documentation  for  performance  of  a 
government  contract  that  contains  the  clause 
at  252.227-7025,  “Limitations  on  the  Use  or 
Disclosure  of  Government  Furnished 
Information  Marked  with  Restrictive 
Legends.” 

(3)  Restricted  rights,  (i)  The  government 
shall  have  restricted  rights  in  noncommercial 
computer  software  required  to  be  delivered 
or  otherwise  provided  to  the  government 
under  this  contract  that  were  developed 
exclusively  at  private  expense. 

(ii)  The  contractor,  its  subcontractors,  or 
suppliers  are  not  required  to  provide  the 
government  additional  rights  in 
noncommercial  computer  software  delivered 
or  otherwise  provided  to  the  government 
with  restricted  rights.  However,  if  the 
government  desires  to  obtain  additional 
rights  in  such  software,  the  contractor  agrees 
to  promptly  enter  into  negotiations  with  the 
contracting  officer  to  determine  whether 
there  are  acceptable  terms  for  transferring 
such  rights.  All  noncommercial  computer 
software  in  which  the  contractor  has  granted 
the  government  additional  rights  shall  be 
listed  or  described  in  a  license  agreement 
made  part  of  the  contract  (see  paragraph 
(b)(4]  of  this  clause).  The  license  shall 
enumerate  the  additional  rights  granted  the 
government. 

(4)  Specifically  negotiated  license  rights,  (i) 
The  standard  license  rights  granted  to  the 
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govemixient  under  subparagraphs  (b)(1) 
through  (b)(3)  of  this  clause,  including  the 
period  during  which  the  government  shall 
have  government  purpose  rights  in  computer 
software,  may  be  modified  by  mutual 
agreement  to  provide  such  rights  as  the 
parties  consider  appropriate  but  shall  not 
provide  the  Oivermnent  lesser  rights  in 
computer  software  than  are  enumerated  in 
paragraph  (a)(14)  of  this  clause  or  lesser 
rights  in  computer  software  documentation 
than  are  enumerated  in  paragraph  (a)(13)  of 
the  clause  at  252.227-7013,  Rights  in 
Technical  Data — Noncommercial  Items. 

(ii)  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  part 
nf  this  contract. 

(5)  Prior  government  rights.  Computer 
software  or  computer  software 
documentation  that  will  be  delivered, 
furnished,  or  otherwise  provided  to  the 
Government  under  this  contract,  in  which 
the  Government  has  previously  obtained 
rights  shall  be  delivered,  furnished,  or 
provided  with  the  pre-existing  rights, 
unless — 

(i)  The  parties  have  agreed  otherwise;  or, 

(ii)  Any  restrictions  on  the  Government’s 
rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  the  data  have 
expired  or  no  longer  apply. 

(6)  Belease  from  liability.  The  contractor 
agrees  to  release  the  government  from 
liability  for  any  release  or  disclosure  of 
computer  software  made  in  accordance  with 
subparagraphs  (a)(14),  or  (b)(2)(iii)  of  this 
clause,  in  accordance  with  the  terms  of  a 
license  negotiated  under  {b)(4)  of  this  clause. 

Computer  Software  to  be  Fur- 
nisned  With  Restrictions* 

(LIST) 

*  Generally,  development  at  private 
expense,  either  exclusively  or  partially,  is  the 
only  basis  for  asserting  restrictions  on  the 
Government’s  rights  to  use,  release,  or 
disclose  computer  software. 

••Indicate  whether  development  was 
exclusively  or  partially  at  private  expense.  If 
development  was  not  at  private  expense, 
enter  the  specific  reason  for  asserting  that  the 
government’s  rights  should  be  restricted. 

•••Enter  asserted  rights  category  (e.g., 
restricted  or  government  purpose  rights  in 
computer  software,  government  purpose 
license  rights  from  a  prior  contract,  rights  in 
SBIR  software  generated  under  another 
contract,  or  specifically  negotiated  licenses). 

*  *  *  *  Corporation,  individual,  or  other 
person,  as  appropriate. 

Date  - 

Printed  Name  and  Title  - 

Signature  _ _ ” 

(End  of  Identification  and  Assertion) 

(4)  When  requested  by  the  contracting 
officer,  the  contractor  shall  provide  sufficient 
information  to  enable  the  contracting  officer 
to  evaluate  the  contractor’s  assertions.  The 
contracting  officer  reserves  the  right  to  add 
the  contractor’s  assertions  to  the  Attachment 
and  validate  any  listed  assertion,  at  a  later 
date,  in  accordance  with  the  procedures  of 


or  by  others  to  whom  the  recipient  has 
released  or  disclosed  the  software,  and  to 
seek  relief  solely  from  the  party  who  has 
improperly  used,  modified,  reproduced, 
released,  performed,  displayed,  or  disclosed 
contractor  software  marked  with  restrictive 
legends. 

(c)  Bights  in  derivative  computer  software 
or  computer  software  documentation.  The 
Government  shall  retain  its  rights  in  the 
unchanged  portions  of  any  computer 
software  or  computer  software 
documentation  delivered  under  .this  contract 
that  the  contractor  uses  to  prepare,  or 
includes  in,  derivative  computer  software  or 
computer  software  documentation. 

(d)  Third  party  copyrighted  computer 
software  or  computer  software 
documentation.  The  contractor  shall  not, 
without  the  written  approval  of  the 
contracting  officer,  incorporate  any 
copyrighted  computer  software  or  computer 
software  documentation  in  the  software  or 
documentation  to  be  delivered  undpr  this 
contract  unless  the  contractor  is  the 
copyright  owner  or  has  obtained  for  the 
Government  the  license  rights  necessary  to 
perfect  a  license  or  licenses  in  the  deliverable 
software  or  documentation  of  the  appropriate 
scope  set  forth  in  paragraph  (b)  of  this  clause, 
and  prior  to  delivery  of  such — 

(1)  Computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  contracting  officer;  or, 

(2)  Computer  software  documentation,  has 
affixed  to  the  transmittal  document  a 
statement  of  the  license  rights  obtained. 


(LIST)  (LIST) 

the  "Validation  of  Asserted  Restrictions — 
Computer  Software”  clause  of  this  contract. 

(f)  Marking  requirements.  The  contractor, 
and  its  subcontractors  or  suppliers,  may  only 
assert  restrictions  on  the  government’s  rights 
to  use,  modify,  reproduce,  release,  or  disclose 
computer  software  by  marking  the 
deliverable  software  or  documentation 
subject  to  restriction.  Except  as  provided  in 
paragraph  (f)(5)  of  this  clause,  only  the 
following  legends  are  authorized  under  this 
contract:  the  government  purpose  rights 
legend  at  subparagraph  (f)(2):  the  restricted 
rights  legend  at  subparagraph  (f)(3)  of  this 
clause;  or,  the  sp)ecial  license  rights  legend  at 
subparagraph  (f)(4);  and/or  a  notice  of 
copyright  as  prescribed  under  1 7  U.S.C.  401 
or  402. 

(1)  General  marking  instructions.  The 
contractor,  or  its  subcontractors  or  suppliers, 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  on  all  computer  software 
that  qualify  for  such  markings.  The 
authorized  legends  shall  be  placed  on  the 
storage  container  or  the  software  and  each 
page,  or  portions  thereof,  of  printed  materials 
containing  computer  software  for  which 
restrictions  are  asserted.  Instructions  that 
interfere  with  or  delay  the  operation  of 
computer  software  in  order  to  display  a 
restrictive  rights  legend  or  other  license 
statement  at  any  time  prior  to  or  during  use 


(e)  Identification  and  delivery  of  compute- 
software  and  computer  software 
documentation  to  be  furnished  with 
restrictions  on  use,  release,  or  disclosure. 

(1)  This  paragraph  does  not  apply  to 
restrictions  based  solely  on  copyright. 

(2)  Except  as  provided  in  subparagraph 
(e)(3)  of  this  clause,  computer  software  that 
the  contractor  asserts  should  be  furnished  to 
the  government  with  restrictions  on  use, 
release,  or  disclosure  is  identified  in  an 
Attachment  to  this  contract  ("the 
Attachment”).  The  contractor  shall  not 
deliver  any  software  with  restrictive 
markings  unless  the  software  is  listed  on  the 
Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identification  and  assertion 
shall  be  submitted  to  the  contracting  officer 
as  soon  as  practicable  prior  to  the  scheduled 
date  for  delivery  of  the  software,  in  the 
following  format,  and  signed  by  an  official 
authorized  to  contractually  obligate  the 
contractor: 

"Identification  and  Assertion  of  Restrictions 
on  the  Government’s  Use,  Release,  or 
Disclosure  of  Computer  Soft  ware.  The 
contractor  asserts  for  itself,  or  the  persons 
identified  below,  that  the  Government’s 
rights  to  use,  release,  or  disclose  the 
following  computer  software  should  be 
restricted — 


(LIST) 

of  the  computer  software  shall  not  be 
inserted  in  the  software,  or  otherwise  cause 
such  interference  or  delay,  unless  the 
contracting  officer’s  written  permission  to 
deliver  such  software  has  been  obtained  prior 
to  delivery.  Reproductions  of  computer 
software  or  any  portions  thereof  subject  to 
asserted  restrictions,  shall  also  reproduce  the 
asserted  restrictions. 

(2)  Government  purpose  rights  markings. 
Computer  software  delivered  or  otherwise 
furnished  to  the  government  with 
government  purpose  rights  shall  be  marked 
as  follows: 

"GOVERNMENT  PURPOSE  RIGHTS 

Contract  No.  - 

Contractor  Name  - 

Contractor  Address  - 


Expiration  Date  - 

The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 
paragraph  (b)(2)  of  the  clause  at  252.227- 
7014  contained  in  the  above  identified 
contract.  No  restrictions  apply  after  the 
expiration  date  shown  above.  Any 
reproduction  of  the  software  or  portions 
thereof  marked  with  this  legend  must  also 
reproduce  the  markings.’ 


Basis  for  Assertion  *  *  Asserted  Rights  Category  *  *  *  °stricfiom  - - 
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(End  of  Legend) 

(3)  Restricted  rights  markings.  Software 
delivered  or  otherwise  furnished  to  the 
Government  with  restricted  rights  shall  be 
marked  with  the  following  legend: 
“RESTRICTED  RIGHTS 

Contract  No.  - 

Contractor  Name  - 

Contractor  Address  - 


The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 
paragraph  {b)(3)  of  the  clause  at  252.277- 
7014  contained  in  the  above  identified 
contract.  Any  reproduction  of  computer 
software  or  portions  thereof  marked  with  this 
legend  must  also  reproduce  the  markings. 

Any  person,  other  tlian  the  Government,  who 
has  been  provided  access  to  such  software 
must  promptly  notify  the  above  named 
contractor.” 

(End  of  Legend) 

(4)  Special  license  rights  markings,  (i) 
Computer  software  or  computer  software 
documentation  in  which  the  government’s 
rights  stem  from  a  specifically  negotiated 
license  shall  be  marked  with  the  following 
legend: 

“Special  License  Rights 

The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 

contract  no. _ (Insert  contract  number) 

_ ,  license  no. _ (Insert  license 

identifier) _ .  Any  reproduction  of 

computer  software,  computer  software 
documentation,  or  portions  thereof  marked 
with  this  legend  must  also  reproduce  the 
markings.” 

(End  of  Legend) 

(ii)  For  purposes  of  this  clause,  special 
licenses  do  not  include  government  purpose 
license  rights  acquired  under  a  prior  contract 
(see  subparagraph  (b)(5)  of  this  clause). 

(5)  Pre-existing  markings.  If  the  terms  of  a 
prior  contract  or  license  permitted  the 
contractor  to  restrict  the  government’s  rights 
to  use,  modify,  release,  perform,  display,  or 
disclose  computer  software  or  computer 
software  documentation  and  those 
restrictions  are  still  applicable,  the  contractor 
may  mark  such  software  or  documentation 
with  the  appropriate  restrictive  legend  for 
which  the  software  qualified  under  the  prior 
contract  or  license.  The  marking  procedures 
in  subparagraph  (f)(1)  of  this  clause  shall  be 
followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
contractor  and  its  subcontractors  or  suppliers 
that  will  deliver  computer  software  or 
computer  software  documentation  with  other 
than  unlimited  rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and 

(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
computer  software  or  computer  software 
documentation  delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings.  (1)  Unjustified 


computer  software  or  computer  software 
documentation  markings.  The  rights  and 
obligations  of  the  parties  regarding  the 
validation  of  restrictive  markings  on 
computer  software  of  computer  software 
documentation  furnished  or  to  be  furnished 
under  this  contract  are  contained  in  the 
clauses  at  252.227-7019,  “Validation  of 
Asserted  Restrictions — Computer  Software” 
or  252.227-7037,  “Validation  of  Restrictive 
Markings  on  Technical  Data”,  respectively. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or,  at 
the  Contractor’s  expense,  correct  or  cancel  a 
marking  if,  in  accordance  with  the 
procedures  of  those  clauses,  a  restrictive 
marking  is  determined  to  be  unjustified. 

(2)  Nonconforming  computer  software  or 
computer  software  documentation  markings. 
A  nonconforming  marking  is  a  marking 
placed  on  computer  software  or  computer 
software  documentation  delivered  or 
otherwise  furnished  to  the  Government 
under  this  contract  that  is  not  in  the  format 
authorized  by  this  contract.  Correction  of 
nonconforming  markings  is  not  subject  to 
252.227-7019  or  252.227-7037.  If  the 
contracting  officer  notifies  the  contractor  of 
a  nonconforming  marking  or  markings  and 
the  contractor  fails  to  remove  or  correct  such 
markings  within  sixty  (60)  days,  the 
Government  may  ignore  or,  at  the 
Contractor’s  expense,  remove  or  correct  any 
nonconforming  markings. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
computer  software  or  computer  software 
documentation.  (1)  The  contractor  shall  not 
charge  to  this  contract  any  cost,  including  but 
not  limited  to  license  fees,  royalties,  or 
similar  charges,  for  rights  in  computer 
software  or  computer  software 
documentation  to  be  delivered  under  this 
contract  when — 

(1)  The  Government  has  acquired,  by  any 
means,  the  same  or  greater  ri^ts  in  the 
software  or  documentation:  or, 

(ii)  The  software  or  documentation  are 
available  to  the  public  without  restrictions. 

(2)  The  limitation  in  paragraph  (j)(l) — 

(i)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  contractor  to  acquire  rights 
in  subcontractor  or  supplier  computer 
software  or  computer  software 
documentation,  if  the  subcontractor  or 
supplier  has  been  paid  for  such  rights  under 
any  other  Government  contract  or  under  a 
license  conveying  the  rights  to  the 
Government: 

(ii)  Does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
software  or  documentation  will  be  delivered. 

(k)  Applicability  to  subcontractors  or 
suppliers.  (1)  Whenever  any  computer 
software  or  computer  software 
documentation  is  to  be  obtained  from  a 
subcontractor  or  supplier  for  delivery  to  the 
government  under  this  contract,  the 


contractor  shall  use  this  same  clause  in  its 
subcontracts  or  other  contractual 
instruments,  and  require  its  subcontractors  or 
suppliers  to  do  so,  without  alteration,  except 
to  identify  the  parties.  No  other  clause  shall 
be  used  to  enlarge  or  diminish  the 
government’s,  the  contractor’s,  or  a  higher 
tier  subcontractor’s  or  supplier’s  rights  in  a 
subcontractor’s  or  supplier’s  computer 
software  or  computer  software 
documentation. 

(2)  The  contractor  and  higher-tier 
subcontractors  or  suppliers  shall  not  use 
their  power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  computer 
software  or  computer  software 
documentation  from  their  subcontractors  or 
suppliers. 

(3)  The  contractor  shall  ensure  that 
subcontractor  or  supplier  rights  are 
recognized  and  protected  in  the 
identification,  assertion,  and  delivery 
processes  required  by  paragraph  (e)  of  this 
clause. 

(4)  In  no  event  shall  the  contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  or  supplier  rights  in  computer 
software  or  computer  software 
documentation  as  an  excuse  for  failing  to 
satisfy  its  contractual  obligation  to  the 
government. 

(End  of  clause) 

ALTERNATE  I  (XXX  1994) 

As  prescribed  in  227.503-6(a)(2),  add  the 
following  paragraph  to  the  basic  clause: 

(1)  Publication  for  sale. 

(1)  This  paragraph  only  applies  to 
computer  software  or  computer  software 
documentation  in  which  the  government  has 
obtained  unlimited  rights  or  a  license  to 
make  an  unrestricted  release  of  the  software 
or  documentation. 

(2)  The  government  shall  not  publish  a 
deliverable  item  or  items  of  computer 
software  or  computer  software 
documentation  identified  in  this  contract  as 
being  subject  to  paragraph  (I)  of  this  clause 
or  authorize  others  to  publish  such  software 
or  documentation  on  its  behalf  if,  prior  to 
publication  for  sale  by  the  government  and 
within  twenty-four  (24)  months  following  the 
date  specified  in  this  contract  for  delivery  of 
such  software  or  documentation,  or  the 
removal  of  any  national  security  or  export 
control  restrictions,  whichever  is  later,  the 
Contractor  publishes  that  item  or  items  for 
sale  and  promptly  notifies  the  contracting 
officer  of  such  publicationfs).  Any  such 
publication  shall  include  a  notice  identifying 
the  number  of  this  contract  and  the 
government’s  rights  in  the  published 
software  or  documentation. 

(3)  This  limitation  on  the  government’s 
ri^t  to  publish  for  sale  shall  continue  as 
long  as  the  software  or  documentation  are 
reasonably  available  to  the  public  for 
purchase. 

(END  OF  ALTERNATE  I) 

18.  Section  252.227-7015  is  added  to 
read  as  follows: 

252.227-7015  Technical  data — commercial 
items. 

As  prescribed  in  227.402-3,  use  the 
following  clause: 
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TEaiNICAL  DATA— COMMERCIAL  ITEMS 
rXXX  1994) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Ccmir  '"cial  items  means  items,  other 

than  computer  software,  developed  or 
regularly  used  for  other  than  governmental 
purposes  that — 

(1)  Have  been  sold,  leased,  or  licensed  to 
the  public;  or, 

(ii)  Have  been  offered  for  sale,  lease,  or 
license  to  the  public;  or, 

(iii)  Have  not  been  offered,  sold,  leased,  or 
licensed  to  the  public  but  will  be  available 
for  commercial  sale  or  license  in  time  to 
satisfy  the  delivery  requirements  of  this 
contract;  or, 

(iv)  Satisfy  a  criterion  expressed  in  (b)  (1), 

(2),  or  (3)  and  would  require  only  minor 
modification  to  meet  the  requirements  of  the 
procuring  agency. 

(2)  Contmtor  includes  the  contractor’s 
subcontractors  and  suppliers  at  any  tier. 

(3)  Form,  fit,  and  function  data  means 
technical  data  that  describes  the  required 
overall  physical,  functional  and  performance 
characteristics,  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
component,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  o..d  functionally  interchangeable 
items. 

(4)  Minor  modification  means  a 
modification  that  does  cot  significantly  alter 
the  nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process,  or  is  of  the  type  customarily 
performed  in  the  commercial  market  place. 

(5)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  recording,  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  financial 
and/or  management  information. 

(b)  License.  (1)  The  Government  shall  have 
the  unrestricted  right  to  use,  modify, 
reproduce,  release,  or  disclose  technical  data, 
end  to  permit  others  to  do  so,  that — 

(1)  Have  been  provided  to  the  Govenunent 
or  others  without  restrictions  on  use, 
modification,  reproduction,  release,  or 
further  disclosure  other  than  a  release  or 
disclosure  resulting  from  the  sale,  transfer,  or 
other  assignment  of  interest  in  the  software 
to  another  party  or  the  sale  or  transfer  of 
some  or  all  of  a  business  entity  or  its  assets 
to  another  party, 

(ii)  Are  form,  fit.  and  function  data; 

(iii)  Are  a  correction  or  change  to  technical 
data  furnished  to  the  contractor  by  the 
Government;  or, 

(iv)  Hava  been  provided  to  the  Government 
under  a  prior  contract  or  licensing  agreement 
through  which  the  Government  has  acquired 
the  rights  to  use,  modify,  reproduce,  release, 
or  disclose  the  data  without  restrictions. 

(2)  Except  as  provided  in  paragraph  (b)(1) 
of  this  clause,  the  Government  may  use, 
modify,  reproduce,  release,  or  disclose 
technical  data  within  the  Government  only. 
The  Government  shall  not — 

(i)  Use  the  technical  data  to  manufacture 
additional  quantities  of  the  commcrria) 

Items;  or. 


(ii)  Release,  disclose,  or  authorize  use  of 
the  technical  data  outside  the  Government 
without  the  contractor’s  express  permission 
unless  a  release,  disclosure  or  permitted  use 
is  necessary  for  emergency  repair  or  overhaul 
of  the  commercial  items  furnished  under  this 
contract. 

(c)  Additional  license  rights.  The 
contractor,  its  subcontractors,  and  suppliers 
are  not  required  to  provide  the  Government 
additional  rights  to  use,  modify,  reproduce, 
release,  or  disclose  technical  <fata.  However, 
if  the  Government  desires  to  obtain 
additional  rights  in  technical  data,  the 
contractor  agrees  to  promptly  enter  into 
negotiations  with  the  contracting  officer  to 
determine  whether  there  are  acceptable  terms 
for  transferring  such  rights.  All  technical  data 
in  which  the  contractOT  has  granted  the 
Government  additional  rights  shall  be  listed 
or  described  in  a  special  license  agreement 
made  part  of  the  contract.  The  license  shall 
enumerate  the  additional  rights  granted  the 
Government  in  such  data. 

(d)  Release  from  liability.  The  contractor 
agrees  that  the  Government,  and  other 
persons  to  whom  the  Government  may  have 
released  or  disclosed  technical  data  delivered 
or  otherwise  furnished  under  this  contract, 
shall  have  no  liability  for  any  release  or 
disclosure  of  technical  data  that  are  not 
marked  to  indicate  that  such  data  are 
licensed  data  subject  to  use,  modification, 
reproduction,  release,  peifcMrmance,  display, 
or  disclosure  restrictions. 

(End  of  Clause) 

19.  Section  252.227-7016  is  added  to 
read  as  follows: 

252.227-7016  Rights  in  bid  or  proposal 

data 

As  prescribed  in  227.403-6(c), 
227.404(f),  or  227.503-6(d),  use  the 
following  clause; 

RIGHTS  IN  BID  OR  PROPOSAL  DATA  (XXX 
1994) 

(a)  Definitions. 

(1)  As  used  in  this  clause  the  term  data 
means  technical  data  or  computer  software. 

(2)  For  contracts  that  require  the  delivery 
of  technical  data,  the  terms  technical  data 
and  computer  software  are  defined  in  the 
clause  at  252.227-7013,  “Rights  in  Technical 
Data — Noncommercial  Items”  or,  if  this  is  a 
contract  awarded  under  the  under  Small 
business  Innovative  Research  Program,  the 
clause  at  252.227-7018,  “Riglits  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  Programs”. 

(3)  For  contracts  that  do  not  require  the 
delivery'  of  technical  data,  the  term  computer 
software  is  defined  in  the  clause  at  252.227- 
7014,  “Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Softw'are  Documentation”  or,  if  this  is  a 
contract  awarded  under  the  under  the  Small 
business  Innovative  Research  Program,  the 
clause  at  252.227-7018,  “Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  Programs”. 

(b)  Prior  to  contract  award — 

(1)  The  offeror  agrees  that  the’Gox'emment 
may  reproduce  the  bid  or  proposal,  or  any 


portions  thereof,  to  the  extent  necessary'  to 
evaluate  the  offer. 

(2)  Except  as  provided  in  paragraph  (d)  of 
this  clause,  the  Government  shall  use 
information  contained  in  the  bid  or  proposal 
only  for  evaluational  purposes  and  may  not 
disclose,  directly  or  indirectly,  such 
information  to  any  person  including 
potential  evaluators,  unless  that  person  has 
been  authorized  by  the  Head  of  the  Agency, 
his  or  her  designee,  or  the  contracting  officer 
to  receive  such  information. 

(c)  Subsequent  to  contract  award — 

(1)  Except  as  provided  in  paragraphs  (c)(2) 
and  (d)  of  this  clause,  the  Government  shall 
have  the  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
information  contained  in  the  contractor’s  bid 
or  proposal  within  the  GovermnenL  The 
Government  shall  not  release,  perform, 
display,  or  disclose  such  data  outside  the 
Government  without  the  contractor’s  written 
permission. 

(2)  The  Government’s  rights  in  Data  that 
are  required  to  be  delivered  under  this 
contract  are  determined  by  the  “Rights  in 
Technical  Data — Noncommercial  Items”, 
“Rights  in  Noncommtercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation”,  or  “Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  Programs”  clause(s)  of 
this  contract. 

(d) (1)  The  Government’s  rights  with 
respect  to  Data  contained  in  the  contractor’s 
bid  or  proposal  that  were  provided  to  the 
contractor  by  the  Government  are  subject 
only  to  restrictions  on  use,  modification, 
reproduction,  release,  performance,  display, 
or  disclosure,  if  any,  imposed  by  the 
developer  or  licensor  of  such  Data. 

(2)  The  Government’s  rights,  including  the 
right  to  permit  others  to  use,  modify, 
reproduce,  release,  perform,  display,  or, 
disclose  bid  or  proposal  Data,  shall  not  be 
restricted  in  any  manner  if  such  Data  has 
been  otherwise  provided  to  the  Government 
or  to  other  persons  without  restrictions  on 
further  release  or  disclosure  other  than  a 
release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assigiunent  of  interest  in  the 
software  to  another  party  or  the  sale  or 
transfer  of  some  or  all  of  the  business  entity 
or  its  assets  to  another  party. 

(e)  The  contractor  shall  include  this  clause 
in  all  subcontracts  or  similar  contractual 
instruments  and  require  its  subcontractors  or 
suppliers  to  do  so  without  alteration,  except 
to  identify  the  parties. 

(END  OF  CLAUSE) 

20.  Section  252.227-7017  is  added  to 
read  as  follows: 

252.227-7017  Identification  and  Assertion 
of  Use,  Release,  or  Disclosure  Restrictions. 

As  prescribed  in  227.403-3(b), 
227.404(e),  or  227.503-3(a).  use  the 
following  provision: 
lECNTIFlCATION  AND  ASSERTION  OF 
USE,  RELEASE,  OR  DISCLOSURE 
RESTRICTIONS  (XXX  1994) 

(a)  The  terms  used  in  this  provision  are 
defined  in  following  clause  or  clauses 
contained  in  this  solicitation — 
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(1)  If  a  successful  oReror  will  be  required 
to  deliver  technical  data,  the  clause  at 
252.227-7013,  “Rights  in  Technical  Data — 
Noncommercial  Items”  or,  if  this  solicitation 
contemplates  a  contract  under  the  Small 
Business  Innovative  Research  Program,  the 
clause  at  252.227-7018,  “Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  Programs”. 

(2)  If  a  successful  ofteror  will  not  be 
req'iired  to  deliver  technical  data,  the  clause 
at  252.227-7014,  “Rights  in  Noncommercial 
Computer  Software  and  Nonconunercial 
Computer  Software  Documentation”  or,  if 
this  solicitation  contemplates  a  contract 
under  the  Small  Business  Innovative 
Research  Program,  the  clause  at  252.227- 
7018,  “Rights  in  Noncommercial  Technical 

Technical  Data  or  Computer 
Software  to  be  Furnished  With 

Restrictions* 

(LIST)***** 

*For  technical  data  (other  than  computer 
software  documentation)  pertaining  to  items, 
components,  or  processes  developed  at 
private  expense,  identify  both  the  deliverable 
technical  data  and  each  such  item, 
component,  or  process.  For  computer 
software  or  computer  software 
documentation  identify  the  software  or 
documentation. 

**Generally,  development  at  private 
expense,. either  exclusively  or  partially,  is  the 
only  basis  for  asserting  restrictions.  For 
technical  data,  other  than  computer  software 
documentation,  development  refers  to 
development  of  the  item,  component,  or 
process  to  which  the  data  pertain.  The 
Government’s  rights  in  computer  software 
documentation,  generally  may  not  be 
restricted.  For  computer  software, 
development  refers  to  the  software.  Indicate 
whether  development  was  accomplished 
exclusively  or  partially  at  private  expense.  If 
development  was  not  accomplished  at 
private  expense,  or  for  computer  software 
documentation,  enter  the  specific  basis  for 
asserting  restrictions. 

***Enter  asserted  right  category  (e.g.. 
Government  purpose  license  rights  from  a 
prior  contract,  rights  in  SBIR  data  generated 
under  another  contract,  limited,  restricted,  or 
government  purpose  rights  under  this  or  a 
prior  contract,  or  specially  negotiated 
licenses). 

****Corporation,  individual,  or  other 
person,  as  appropriate. 

*«***Enter  “none”  when  all  data  or 
software  will  be  submitted  without 
restrictions. 

Date  - 

Printed  Name  and  Title  - 

Signature _ ” 

(End  of  Identification  and  Assertion) 

(e)  An  offeror’s  failure  to  submit,  complete, 
or  sign  the  notification  and  identification 
required  by  paragraph  (d)  of  this  clause  with 
its  offer  may  render  the  offer  ineligible  for 
award. 


Data  and  Computer  Software — Small 
Business  Innovative  Research  Programs”. 

(b)  The  notification  and  identification 
requirements  in  this  provision  apply  only  to 
technical  data,  including  computer  software 
documentation,  or  computer  software  to  be 
delivered  with  other  than  unlimited  rights. 
For  contracts  to  be  awarded  under  the  Small 
Business  Innovative  Research  Program,  the 
notification  and  identification  requirements 
do  not  apply  to  technical  data  or  computer 
software  that  will  be  generated  under  the 
resulting  contract.  Notification  and 
identification  is  not  required  for  restrictions 
based  solely  on  copyri^t. 

(c)  Offers  submitted  in  response  to  this 
solicitation  shall  identify,  to  the  extent 
known  at  the  time  an  offer  is  submitted  to  the 
Government,  the  technical  data  or  computer 
software  that  the  offeror,  its  subcontractors  or 


(LIST)  (LIST) 


(f)  If  the  offeror  is  awarded  a  contract,  the 
assertions  identified  in  paragraph  (d)  of  this 
provision  shall  be  listed  in  an  attachment  to 
that  contract.  Upon  request  by  the 
contracting  officer,  the  offeror  shall  provide 
sufficient  information  to  enable  the 
contracting  officer  to  evaluate  any  listed 
assertion. 

(END  OF  PROVISION) 

21.  Section  252.227-7018  is  revised  to 
read  as  follows: 

252.227-7018  Rights  in  Noncommercial 
Technical  Data  and  Computer  Software — 
Small  Business  Innovative  Research 
Program. 

As  prescribed  in  227.404(a),  use  the 
following  clause: 

RIGHTS  IN  NONCOMMERCIAL  TECHNIC\L 
DATA  AND  COMPUTER  SOFTWARE- 
SMALL  BUSINESS  INNOVATIVE 
RESEARCH  PROGRAM  (XXX  1994) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Commercial  computer  software  means 
software  developed  or  regularly  used  for  non¬ 
governmental  purposes  which — 

(1)  Has  been  sold,  leased,  or  licensed  to  the 
public; 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public; 

(iii)  Has  not  been  offered,  sold,  leased,  or 
licensed  to  the  public  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  this 
contract;  or, 

(iv)  Satisfies  a  criterion  expressed  in  (a)(1) 
(i),  (ii),  or  (iii)  and  would  require  only  minor 
modification  to  meet  the  requirements  of  this 
contract. 

(2)  Computer  database  means  a  collection 
of  recorded  data  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(3)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines,  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 


suppliers,  or  potential  subcontractors  or 
suppliers,  assert  should  be  furnished  to  the 
Government  with  restrictions  on  use,  release, 
or  disclosure. 

(d)  The  offeror’s  assertions,  including  the 
assertions  of  its  subcontractors  or  suppliers 
or  potential  subcontractors  or  suppliers,  shall 
be  submitted  as  an  attachment  to  its  offer  in 
the  following  format,  dated  and  signed  by  an 
official  authorized  to  contractually  obligate 
the  offeror. 

“Identification  and  Assertion  of 
Restrictions  on  the  Government’s  Use, 

Release,  or  Disclosure  of  Technical  Data  or 
Computer  Software. 

The  offeror  asserts  for  itself,  or  the  persons 
identified  below,  that  the  Government’s 
rights  to  use,  release,  or  disclose  the 
following  technical  data  or  computer 
software  should  be  restricted: 

Name  of  Person  Asserting 
Restrictions**** 

(LIST) 

perform  a  specific  operation  or  series  of 
operations. 

(4)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  databases  or  computer 
software  documentation. 

(5)  Computer  software  documentation 
means  owner’s  manuals,  user’s  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(6)  Detailed  manufacturing  or  process  data 
means  technical  data  that  describe  the  steps, 
sequences,  and  conditions  of  manufacturing, 
processing  or  assembly  used  by  the 
manufacturer  to  produce  an  item  or 
component  or  to  perform  a  process. 

(7)  Developed  means — 

(1)  (applicable  to  technical  data  other  than 
computer  software  documentation)  an  item, 
component,  or  process,  exists  and  is 
workable.  Thus,  the  item  or  component  must 
have  been  constructed  or  the  process 
practiced.  Workability  is  generally 
established  when  the  item,  component,  or 
process  has  been  analyzed  or  tested 
sufficiently  to  demonstrate  to  reasonable 
people  skilled  in  the  applicable  art  that  there 
is  a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
type  of  analysis  or  testing  is  required  to 
esta’olish  workability  depends  on  the  nature 
of  the  item,  component,  or  process,  and  the 
state  where  it  could  be  offered  for  sale  or  sold 
on  the  commercial  market,  nor  must  the  item, 
component  or  process  be  actually  reduced  to 
practice  within  the  meeting  of  Title  35  of  the 
United  States  Code. 

(ii)  A  computer  program  has  been 
successfully  operated  in  a  computer  and 
tested  to  the  extent  sufficient  to  demonstrate 
to  reasonable  person®  skilled  in  the  art  that 
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the  program  can  reasonably  be  expected  to 
perform  its  intended  purpose. 

(iii)  Computer  software,  other  than 
computer  programs,  has  been  tested  or 
analyzed  to  the  extent  sufficient  to 
demonstrate  to  reasonable  persons  skilled  in 
the  art  that  the  software  can  reasonably  be 
expected  to  perform  its  intended  purpose. 

(iv)  Computer  software  documentation 
required  to  be  delivered  under  a  contract  has 
been  written,  in  any  medium,  in  sufficient 
detail  to  comply  with  requirements  under 
that  contract. 

(8)  Developed  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  cewnbination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

(ii)  Under  "ixed  price  contracts,  when  total 
costs  are  greater  than  the  firm  fixed  price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  w'hen 
determining  whether  development  was  at 
Government,  private,  or  mixed  expense. 

(9)  Developed  exclusively  with  Government 
funds  means  develop  was  not  accomplished 
exclusively  or  partially  at  private  expense. 

(10)  Developed  with  mixed  funding  means 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pools  and/ 
or  costs  not  allocated  to  a  government 
contract,  and  partially  with  costs  charged 
directly  to  a  government  contract. 

(11)  Form,  fit,  and  function  data  means 
technical  data  that  describe  the  required 
overall  physical,  functional,  and  performance 
characteristics,  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
component,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  and  functional!}  interchangeable 
items. 

(12)  Gene~"*ed  means  technical  data  or 
computer  sou  ware  first  created  in  the 
performance  of  this  contract. 

(13)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi¬ 
national  defense  organizations  or  sales  or 
transfers  by  the  United  States  Government  to 
foreign  governments  or  international 
organizations.  Government  purposes  include 
competitive  procurement,  but  do  not  include 
the  rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
or  computer  software  for  commercial 
purposes  or  authorize  other  to  do  so. 

(14)  Limited  rights  means  the  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  dispose  technical  data,  in  whole  or  in 
part,  within  the  Government  The 
Government  may  not,  without  the  written 
permission  of  the  party  asserting  limited 
rights,  release  or  disclose  the  technical  data 
outside  the  Government,  use  the  technical 
data  for  manufacture,  or  permit  the  technical 
data  to  be  ur<.  d  by  another  party,  except  that 
the  Government  may  reproduce,  release  or 
disclose  such  data  or  permit  the  use  or 
reproduction  of  the  data  by  persons  outside 
the  Government  if  reproduction,  release, 
disclosure,  or  use  is — 


(i)  Necessary  for  emergency  repair  and 
overhaul:  or, 

(ii)  A  release  or  disclosure  of  technical  data 
(other  than  detailed  manufacturing  or  process 
data]  to,  or  use  of  such  data  by,  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for  evaluational 
or  informational  purposes;  and, 

(iii)  Subject  to  a  prohibition  on  the  further 
reproduction,  release,  disclosure,  or  use  of 
the  technical  data;  and, 

(iv)  The  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
reproduction,  release,  disclosure,  or  use. 

(15)  Minor  modification  means  a 
modification  that  does  not  significantly  alter 
the  nongovernmental  function  or  purpose  of 
computer  software  or  is  of  the  type 
customarily  provided  in  the  commercial 
marketplace. 

(16)  Noncommercial  computer  software 
means  software  that  does  not  qualify  as 
commercial  computer  software  under  |a)(l) 
of  this  clause. 

(17)  Restricted  rights  apply  only  to 
noncommercial  computer  software  and  mean 
the  Government’s  ri^ts  to — 

(i)  Use  a  computer  program  with  one 
computer  at  one  time.  The  program  may  not 
be  accessed  by  more  than  one  terminal  or 
central  processing  unit  or  time  shared  unless 
otherwise  permitted  by  this  contract; 

(ii)  Transfer  a  computer  program  to  another 
Government  agency  without  the  further 
permission  of  the  contractor  if  the  transferor 
destroys  all  copies  of  the  program  and  related 
computer  software  documentation  in  its 
possession  and  notifies  the  licensor  of  the 
transfer.  Transferred  programs  remain  subject 
to  the  provisions  of  this  clause. 

(iii)  Make  the  minimum  number  of  copies 
of  the  computer  software  required  for 
safekeeping  (archive),  backup,  or 
modification  purposes; 

(iv)  Modify  computer  software  provided 
that  the  Government  may — 

(A)  Use  the  modified  software  only  as 
provided  in  subparagraphs  (a)(17)  (i)  and  (iii) 
of  this  clause; 

(B)  Not  release  or  disclose  the  modified 
software  except  as  provided  in  subparagraphs 
(a)(17)(ii),  (v)  and  (vi)  of  this  clause. 

(v)  Permit  contractors  or  Eulxion  tractors 
performing  service  contracts  (see  FAR 
37.101)  in  support  of  this  or  a  related 
contract  to  use  computer  software  to 
diagnose  and  correct  deficiencies  in  a 
computer  program,  to  modify  computer 
software  to  enable  a  computer  program  to  be 
combined  with,  adapted  to,  or  merged  with 
other  computer  programs  or  when  necessary 
to  respond  to  urgent  tactical  situations, 
provided  that — 

(A)  The  Government  notifies  the  party 
which  has  granted  restricted  rights  that  a 
release  or  disclosure  to  particular  contractors 
or  subcontractcHTs  was  made. 

(B)  Such  contractors  or  subcontractors  are 
subject  to  the  non-disclosure  agreements  at 
227.403-7  or  are  Government  contractors 
receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information.  Marked 
with  Restrictive  Legends”: 


(C)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
subparagraph  (a)(17Kiv)  of  this  clause,  for 
any  other  purpose;  and, 

(D)  Such  use  is  subject  to  the  limitation  in 
subparagraph  (a)(17)(i)  of  this  clause. 

(vi)  Permit  contractors  or  subcontractors 
performing  emergency  repairs  or  overhaul  of 
items  or  components  of  items  procured  under 
this  or  a  related  contract  to  use  the  computer 
software  when  necessary  to  perform  the 
repairs  or  overhaul,  or  to  modify  the 
computer  software  to  reflect  the  repairs  or 
overhaul  made,  provided  that — 

(A)  The  intended  recipient  is  subject  to  the 
non-disclosure  agreement  at  227.403-7  or  is 
a  Goveriunent  contractor  receiving  access  to 
the  software  for  performance  of  a 
Government  contract  that  contains  the  clause 
at  252.227-7025,  “Limitations  on  the  Use  or 
Disclosure  of  Government  Furnished 
Information  Marked  with  Restrictive 
Legends”;  and, 

(B)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  softvrare,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
subparagraph  (a)(17)(iv)  of  this  clause,  for 
any  other  purpose. 

(18)  SBIR  data  rights  mean  a  royalty  free 
license  for  the  Government,  including  its 
support  service  contractors,  to  use,  modify', 
reproduce,  release,  perform,  display,  or 
disclose  technical  data  or  computer  software 
generated  and  delivered  under  this  contract 
for  any  United  States  government  purpose. 

(19)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  the  recording,  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  financial 
and/or  management  information. 

(20)  Unlimited  rigfits,  means  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose,  technical  data  or  computer 
software  in  whole  or  in  part,  in  any  manner 
and  for  any  purpose  whatsoever,  and  to  have 
or  authorize  others  to  do  so. 

(b)  Rights  in  technical  data  and  computer 
software.  The  contractor  grants  or  shall 
obtain  for  the  government  the  following 
royalty  free,  worldwide,  nonexclusive, 
irrevocable  license  rights  in  technical  data  or 
non-commercial  computer  software.  All 
rights  not  granted  to  die  Government  are 
retained  by  the  contractor. 

(1)  Unlimited  rights.  The  Government  shall 
have  unlimited  ri^ts  in  technical  data, 
including  computer  software  documentation, 
or  computer  software  generated  under  this 
contract  that  are — 

(i)  Form,  fit,  and  function  data; 

(ii)  Necessary  for  installation,  operation, 
maintenance,  or  training  purposes  (other 
than  detailed  manufacturing  or  process  data); 

(iii)  Corrections  or  changes  to  government- 
furnished  technical  data  or  computer 
software: 

(iv)  Otherwise  publicly  available  or  have 
been  released  or  disclosed  by  the  contractor 
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or  a  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure  other  than 
a  release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assignment  of  interest  in  the 
technical  data  or  computer  software  to 
another  party  or  the  sale  or  transfer  of  some 
or  all  of  a  business  entity  or  its  assets  to 
another  party; 

(v)  Data  or  software  in  which  the 
Government  has  acquired  previously 
unlimited  rights  under  another  government 
contract  or  through  a  specific  license;  and 

(vi)  SBIR  data  upon  expiration  of  the  SBIR 
data  rights  period. 

(2)  LLnited  rights.  The  Government  shall 
have  limited  ri^ts  in  technical  data,  that 
were  not  generated  under  this  contract, 
pertain  to  items,  components  or  processes 
developed  exclusively  at  private  expense, 
and  are  marked,  in  accordance  with  the 
marking  instructions  in  paragraph  (f)(1)  of 
this  clause,  with  the  legend  prescTibed  in 
subfKiragraph  (f)(2)  of  this  clause. 

(3)  Restricted  rights  in  computer  software. 
The  government  shall  have  restricted  rights 
in  noncommercial  computer  software 
required  to  be  delivered  or  otherwise 
furnished  to  the  Government  under  this 
contract  that  were  developed  exclusively  at 
private  expense  and  were  not  generated 
under  this  contract. 

(4)  SBIR  data  rights,  (i)  Except  for  technical 
data,  including  computer  software 
documentation,  or  computer  software  in 
which  the  Government  has  unlimited  rights 
under  paragraph  (b)(1)  of  this  clause,  the 
Government  shall  have  SBIR  data  rights  in  all 
technical  data  or  computer  software 
generated  under  this  contract  during  the 
period  commencing  with  contract  award  and 
ending  upon  the  date  five  years  after 
completion  of  the  project  ^m  which  such 
data  were  generated. 

(ii)  The  Government  may  not  release  or 
disclose  SBIR  data  to  any  person,  other  than 
its  support  services  contractors,  except — 

(A)  As  expressly  permitted  by  the 
contractor; 

(B)  For  evaluational  purposes;  or, 

(C)  A  release,  disclosure,  or  use  that  is 
necessary  for  emergency  repair  or  overhaul  of 
items  operated  by  the  Government. 

(iii)  A  release  or  disclosure  of  SBIR  data  to 
the  Government’s  support  services 
contractors,  or  a  release  or  disclosure  under 
paragraphs  (b)(4)(ii)(B)  or  (c)  of  this  clause, 
may  be  made  only  if,  prior  to  release  or 
disclosure,  the  intended  recipient  is  subject 
to  the  use  and  non-disclosure  agreement  at 
227.403-7  or  is  a  Government  contractor 
receiving  access  to  the  technical  data  or 

Technical  data  or  computer  soft¬ 
ware  to  be  Furnishra  With 
Restrictions* 

(UST) 

*If  the  assertion  is  applicable  to  items, 
components,  or  processes  developed  at 
private  expense,  identify  both  the  technical 
data  and  each  such  item,  component,  or 
process. 

*  'Generally,  development  at  private 
expense,  either  exclusively  or  partially,  is  the 


software  for  performance  of  a  Govermnent 
contract  that  contains  the  clause  at  252.227- 
7025,  “Limitations  on  the  Use  or  Disclosure 
of  Government  Furnished  Information 
Marked  with  Restrictive  Legends.” 

(5)  Specifically  negotiated  license  rights. 

The  standard  license  rights  granted  to  the 
government  under  paragraphs  {b)(l)  through 
(b)(4)  of  this  clause  may  be  modified  by 
mutual  agreement  to  provide  such  rights  as 
the  parties  consider  appropriate  but  shall  not 
provide  the  Govermnent  lesser  rights  in 
technical  data,  including  computer  software 
documentation,  than  are  enumerated  in 
paragraph  (a)(14)  of  this  clause  or  lesser 
rights  in  computer  software  than  are 
enumerated  in  paragraph  (a)(17)  of  this 
clause.  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  part 
of  this  contract. 

(6)  Prior  Government  rights.  Technical 
data,  including  computer  software 
documentation,  or  computer  software  that 
will  be  delivered,  furnished,  or  otherwise 
provided  to  the  government  under  this 
contract,  in  which  the  government  has 
previously  obtained  rights  shall  be  delivered, 
furnished,  or  provided  with  the  pre-existing 
rights,  unless — 

(i)  The  parties  have  agreed  otherwise;  or, 

(ii)  Any  restrictions  on  the  government's 
rights  to  use,  modify,  release,  perform, 
display,  or  disclose  the  technical  data  or 
computer  software  have  expired  or  no  longer 
apply. 

(7)  Release  from  liability.  The  contractor 
agrees  to  release  the  Government  from 
liability  for  any  release  or  disclosure  of 
technical  data,  computer  software,  or 
computer  software  documentation  made  in 
accordance  with  paragraphs  (a)(14),  (a)(17), 
or  (b)(4)  of  this  clause,  or  in  accordance  with 
the  terms  of  a  license  negotiated  under 
paragraph  (b)(5)  of  this  clause,  or  by  others 
to  whom  the  recipient  has  released  or 
disclosed  the  data,  software,  or 
documentation  and  to  seek  relief  solely  from 
the  party  who  has  improperly  used, 
modified,  reproduced,  released,  performed, 
displayed,  or  disclosed  contractor  data  or 
software  marked  with  restrictive  legends. 

(c)  Rights  in  derivative  computer  software 
or  computer  software  documentation.  The 
govermnent  shall  retain  its  rights  in  the 
unchatiged  portions  of  any  computer 
software  or  computer  software 
documentation  delivered  under  this  contract 
that  the  contractor  uses  to  prepare,  or 
includes  in,  derivative  software  or 
documentation. 

(d)  Third  party  copyrighted  technical  data 
and  computer  software.  The  contractor  shall 


(LIST)  (LIST) 

only  basis  for  asserting  restrictions  on  the 
Government’s  rights  to  use,  release,  or 
disclose  technical  data  or  computer  software. 
Indicate  whether  development  was 
exclusively  or  partially  at  private  expense.  If 
development  was  not  at  private  expense. 


not,  without  the  written  approval  of  the 
contracting  officer,  incorporate  any 
copyrighted  technical  data,  including 
computer  software  documentation,  or 
computer  software  in  the  data  or  software  to 
be  delivered  under  this  contract  unless  the 
contractor  is  the  copyright  owner  or  has 
obtained  for  the  Govermnent  the  license 
rights  necessary  to  perfect  a  license  or 
licenses  in  the  deliverable  data  or  software  of 
the  appropriate  scope  set  forth  in  paragraph 
(b)  of  this  clause  and,  prior  to  delivery  of 
such — 

(1)  Technical  data,  has  affixed  to  the 
transmittal  document  a  statement  of  the 
license  rights  obtained;  or, 

(2)  Computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  contracting  officer. 

(e)  Identification  and  delivery  of  technical 
data  or  computer  software  to  be  furnished 
with  restrictions  on  use,  release,  or 
disclosure.  (1)  This  paragraph  does  not  apply 
to  technical  data  or  computer  software  that 
were  or  will  be  generated  under  this  contract 
or  to  restrictions  based  solely  on  copyright. 

(2)  Except  as  provided  in  subparagraph 
(e)(3)  of  this  clause,  technical  data  or 
computer  software  that  the  contractor  asserts 
should  be  furnished  to  the  Government  with 
restrictions  on  use,  release,  or  disclosure  is 
identified  in  an  Attachment  to  this  contract 
(“the  Attachment”).  The  contractor  shall  not 
deliver  any  technical  data  or  computer 
software  with  restrictive  markings  unless  the 
technical  data  or  computer  software  are  listed 
on  the  Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identification  and  assertion 
shall  be  submitted  to  the  contracting  officer 
as  soon  as  practicable  prior  to  the  scheduled 
date  for  delivery  of  the  technical  data  or 
computer  software,  in  the  following  format, 
and  signed  by  an  official  authorized  to 
contractually  obligate  the  contractor: 

“Identification  and  Assertion  of 
Restrictions  on  the  Government’s  Use, 
Release,  or  Disclosure  of  Technical  Data  or 
Computer  Software. 

The  contractor  asserts  for  itself,  or  the 
persons  identified  below,  that  the 
Government’s  right  to  use,  release,  or 
disclose  the  following  technical  data  or 
computer  software  should  be  restricted — 

Name  of  Person  Asserting 
Restrictions**** 

(UST) 

enter  the  specific  reason  for  asserting  that  the 
Government’s  rights  should  be  restricted. 

** 'Enter  asserted  rights  category  (e.g., 
limited  rights,  restricted  rights,  government 
purpose  rights,  or  government  purpose 
license  rights  from  a  prior  contract.  SBIR  data 


Basis  for  Assertion"  Asserted  Rights  Category*** 
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rights  under  another  contract,  or  specifically 
negotiated  licenses). 

‘•••Corporation,  individual,  or  other 
person,  as  appropriate. 

Date  - . .  -  ■ 

Printed  Name  and  Trade  - 

Signature _ 

(End  of  Identification  and  Assertion) 

(4)  When  requested  by  the  contracting 
officer,  the  contractor  shall  provide  sufficient 
information  to  enable  the  contracting  officer 
to  evaluate  the  contractor’s  assertions.  The 
contracting  officer  reserves  the  right  to  add 
the  contractor’s  assertions  to  the  Attachment 
and  validate  any  listed  assertions,  at  a  later 
date',  in  accordance  with  the  procedures  of 
the  “Validation  of  Asserted  Restrictions — 
Computer  Software,  and/or  “Validation  of 
Restrictive  Markings  on  Technical  Data” 
clauses  of  this  contract. 

(0  Marking  requirements.  The  contractor, 
and  its  subcontractors  or  suppliers,  may  only 
assert  restrictions  on  the  Government’s  rights 
to  use,  modify,  reproduce,  release,  or  disclose 
technical  data  or  computer  software  to  be 
delivered  under  this  contract  by  marking  the 
deliverable  data  or  software  subject  to 
restriction.  Except  as  provided  in  paragraph 

(f)  (6)  of  this  clause,  only  the  following 
markings  are  authorized  under  this  contract: 
the  limited  rights  legend  at  subparagraph  (f) 

(2)  of  this  clause;  the  restricted  rights  legend 
at  subparagraph  (f)(3),  the  SBIR  data  rights 
legend  at  subparagraph  (f)(4),  or,  the  special 
license  rights  legend  at  subparagraph  (f)(5); 
and/or  a  notice  of  copyright  as  prescribed 
under  17  U.S.C.  401  or  402. 

(1)  General  marking  instructions.  The 
contractor,  or  its  subcontractors  or  suppliers, 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  to  all  technical  data  and 
computer  software  that  qualify  for  such 
markings.  The  authorized  legends  shall  be 
placed  on  the  transmittal  document  or 
.storage  container  and,  for  printed  material, 
each  page  of  the  printed  material  containing 
technical  data  or  computer  software  for 
which  restrictions  are  asserted.  When  only 
portions  of  a  page  of  printed  material  are 
subject  to  the  asserted  restrictions,  such 
portions  shall  be  identified  by  circling, 
underscoring,  with  a  note,  or  other 
appropriate  identifier.  Instructions  that 
interfere  with  or  delay  the  operation  of 
computer  software  in  order  to  display  a 
restrictive  legend  or  other  license  statement 
at  any  time  prior  to  or  during  use  of  the 
computer  software  shall  not  be  inserted  in 
the  software,  or  otherwise  cause  such 
interference  or  delay,  unless  the  contracting 
officer’s  written  permission  to  deliver  such 
software  has  been  obtained  prior  to  deliverv’. 
Reproduction  of  technical  data,  computer 
software,  or  any  portions  thereof  subject  to 
asserted  restrictions  shall  also  reproduce  the 
asserted  restrictions. 

(2)  Limited  rights  markings.  Technical  data 
not  generated  under  this  contract  that  pertain 
to  items,  components,  oi  processes 
developed  exclusively  at  private  expense  and 
delivered  or  otherwise  furnished  w'ith 
limited  rights  shall  be  marked  with  the 
following  legend: 

"LIMITED  RIGHTS 

Contract  No.  - 


Contractor  Name  - 

Contractor  Address  - 

The  Government’s  right  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(2)  of  the  clause  at  252.227- 
7018.  Any  reproduction  of  technical  data  or 
portiqns  thereof  marked  with  this  legend 
must  also  produce  the  markings.  Any  person, 
other  than  the  Government,  who  has  been 
provided  access  to  such  data  must  promptly 
notify  the  above  named  contractor.” 

(End  of  Legend) 

(3)  Restricted  rights  markings.  Computer 
software  delivered  or  otherwise  furnished  to 
the  Government  with  restricted  rights  shall 
be  marked  with  the  following  legend: 
"RESTRICTED  RIGHTS 

Contract  No. - 

Contractor  Name  - 

Contractor  Address  - ; — 

The  Government’s  right  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 
paragraph  (b)(3)  of  the  clause  at  252.227- 
7018.  Any  reproduction  of  computer  software 
or  portions  thereof  marked  with  this  legend 
must  also  produce  the  markings.  Any  person, 
other  than  the  Government,  who  has  been 
provided  access  to  such  data  must  promptly 
notify  the  above  named  contractor.” 

(End  of  Legend) 

(4)  SBJR  data  rights  markings.  Except  for 
technical  data  or  compi’ter  software  in  which 
the  Government  has  acquired  unlimited 
rights  under  subparagraph  (b)(1)  of  this 
clause,  or  negotiated  special  license  rights  as 
provided  in  subparagraph  (b)(5)  of  this 
clause,  technical  data  or  computer  software 
generated  under  this  contract  shall  be  marked 
with  the  following  legend.  The  contractor 
shall  enter  the  expiration  date  for  the  SBIR 
data  rights  period  on  the  legend: 

"SBIR  DATA  RIGHTS 

Contract  No.  - 

Contractor  Name  - 

Address  - 

Expiration  of  SBIR  Data  Rights 

Period  - 

The  Government’s  right  to  use,  modify, 
reproduce,  release,  perform,  display,,  or 
disclose  technical  data  or  computer  software 
marked  w'ith  tliis  legend  are  restricted  during 
the  period  shown  as  provided  in  p.nragraph 
fb)(4)  of  the  contract  identified  above.  No 
restrictions  apply  after  the  expiration  date 
shown  above.  Any  reproduction  of  technical 
data,  computer  software,  or  portions  thereof 
marked  with  this  legend  must  also  reproduce 
the  markings.” 

(End  of  Legend) 

(5)  Special  license  rights  markings,  (i) 
Technical  data  or  computer  software  in 
which  the  Government’s  rights  stem  from  a 
specifically  negotiated  license  shall  be 
marked  with  the  following  legend: 

"Special  License  Rights 

The  Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  technical  data  or  computer 


software  are  restricted  by  contract  no. _ 

(Insert  contract  number) _ ,  license  no. 

_ ,  (Insert  license  identifier) _ .  Any 

reproduction  of  technical  data,  computer 
software,  or  portions  thereof  marked  with 
this  legend  must  also  reproduce  the 
markings.” 

(End  of  Legend) 

(ii)  For  purposes  of  this  clause,  special 
licenses  do  not  include  government  Purpose 
License  Rights  acquired  under  a  prior 
contract  (see  subparagraph  (b)(6)  of  this 
clause). 

(6)  Pre  existing  data  markings.  If  the  terms 
of  a  prior  contract  or  license  permitted  the 
contractor  to  restrict  the  government’s  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data  or 
computer  software,  and  those  restrictions  are 
still  applicable,  the  contractor  may  mark 
such  data  or  software  with  the  appropriate 
restrictive  legend  for  which  the  data  or 
software  qualified  under  the  prior  contract  or 
license.  The  marking  procedures  in 
subparagraph  (f)(1)  of  this  clause  shall  be 
followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
contractor,  and  its  subcontractors  or 
suppliers  that  will  deliver  technical  data  or 
computer  software  with  other  than  unlimited 
rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and 

(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
technical  data  or  computer  software 
delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings.  (1)  Unjustified 
markings.  The  rights  and  obligations  of  the 
parties  regarding  the  validation  of  restrictive 
markings  on  technical  data  or  computer 
software  furnished  or  to  be  furnished  under 
this  contract  are  contained  in  the  clauses  at 
“252.227-7037,  “Validation  of  Restrictive 
Markings  on  Technical  Data”  or  252.227- 
7019,  “Validation  of  Asserted  Restrictions — 
Computer  Software”,  respectively. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or,  at 
the  Contractor’s  expense,  correct  or  cancel  a 
marking  if,  in  accordance  with  the  applicable 
procedures  of  those  clauses,  a  restrictive 
marking  is  determined  to  be  unjustified. 

(2)  Nonconforming  markings.  A 
nonconforming  marking  is  a  marking  placed 
on  technical  data  or  computer  software 
delivered  cr  otherwise  furnished  to  the 
Government  under  this  contract  that  is  not  in 
the  format  authorized  by  this  contract. 
Correction  of  nonconforming  markings  is  not 
subject  to  252.227-7019  or  252.227-7037.  If 
the  contracting  officer  notifies  the  contractor 
of  a  nonconforming  marking  or  markings  and 
the  contractor  fails  to  remove  or  correct  such 
markings  within  sixty  (60)  days,  the 
Government  may  ignore  or,  at  the 
Contractor’s  expense,  remove  or  correct  any 
nonconforming  markings. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  tlse 
Government  under  any  patent  or  be 
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construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
technical  data  or  computer  software.  (1)  The 
contractor  shall  not  charge  to  this  contract 
any  cost,  including  but  not  limited  to.  license 
fees,  royalties,  or  similar  charges,  for  rights 
in  technical  data  or  computer  software  to  be 
delivered  under  this  contract  when — 

(1)  The  Government  has  acquired,  by  any 
means,  the  same  or  greater  ri^ts  in  the  data 
or  software;  or, 

(ii)  The  data  are  available  to  the  public 
without  restrictions. 

(2)  The  limitation  in  paragraph  (j)(l) — 

(1)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  contractor  to  acquire  rights 
in  subcontractor  or  supplier  technical  data  or 
computer  software,  if  the  subcontractor  or 
supplier  has  been  paid  for  such  rights  under 
any  other  Government  contract  or  under  a 
license  conveying  the  rights  to  the 
Government; 

(ii)  Does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
technical  data  or  computer  software  w’ill  be 
delivered. 

(W)  Applicability  to  subcontractors  or 
suppliers.  (1)  The  contractor  shall  assure  that 
the  rights  afforded  its  subcontractors  and 
suppliers  under  10  U.S.C.  2320, 10  U.S.C. 
2321,  and  the  identification,  assertion,  and 
delivery  processes  required  by  paragraph  (e) 
of  this  clause  are  recognized  and  protected. 

(2)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  a 
subcontractor  or  supplier  for  delivery  to  the 
Government  under  this  contract,  the 
contractor  shall  use  this  same  clause  in  the 
subcontract  or  other  contractual  instrument, 
and  require  its  subcontractors  or  suppliers  to 
do  so,  without  alteration,  except  to  identify 
the  parties.  No  other  clause  shall  be  used  to 
enlarge  or  diminish  the  Government’s,  the 
contractor’s,  or  a  higher  tier  subcontractor’s 
or  supplier’s  rights  in  a  subcontractor’s  or 
supplier’s  technical  data  or  computer 
software. 

(3)  Technical  data  required  to  be  delivered 
by  a  subcontractor  or  supplier  shall  normally 
be  delivered  to  the  next  higher-tier 
contractor,  subcontractor,  or  supplier. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  technical  data  which  may 
be  submitted  with  other  than  unlimited 
rights  by  a  subcontractor  or  supplier,  then 
said  subcontractor  or  supplier  may  fulfill  its 
requirement  by  submitting  such  technical 
data  directly  to  the  Government,  rather  than 
through  a  higher-tier  contractor, 
subcontractor,  or  supplier. 

(4)  The  contractor  and  higher-tier 
subcontractors  or  suppliers  shall  not  use 
their  power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  technical  data  or 
computer  software  from  their  subcontractors 
or  suppliers. 

(5)  In  no  event  shall  the  contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  or  supplier  rights  in  technical 
data  or  computer  software  as  an  excuse  for 
failing  to  satisfy  its  contractual  obligation  to 
the  Government. 


(End  of  clause) 

ALTERNATE  1  (XXX  1994) 

As  prescribed  in  227.404(c)  or  227.504(cl. 
add  the  following  paragraph  to  the  basic 
clause: 

(1)  Publication  for  sale.  (1)  This  paragraph 
applies  only  to  technical  data  or  computer 
software  delivered  to  the  Government  with 
SBIR  data  rights. 

(2)  Upon  expiration  of  the  SBIR  data  rights 
period,  the  Government  will  not  exercise  its 
right  to  publish  or  authorize  others  to  publish 
an  item  of  technical  data  or  computer 
software  identified  in  this  contract  as  being 
subject  to  paragraph  (1)  of  this  clause  if  the 
contractor,  prior  to  the  expiration  of  the  SBIR 
data  rights  period,  or  within  two  years 
following  delivery  of  the  data  or  software 
item,  or  within  twenty-four  months  following 
the  removal  of  any  national  security  or  export 
control  restrictions,  whichever  is  later, 
publishes  such  data  or  software  item(s)  and 
promptly  notifies  the  contracting  officer  of 
such  publication(s).  Any  such  publication(s) 
shall  include  a  notice  identifying  the  number 
of  this  contract  and  the  Government’s  rights 
in  the  published  data. 

(3)  This  limitation  on  the  Government’s 
riglit  to  publish  for  sale  shall  continue  as 
long  as  the  technical  data  or  computer 
software  are  reasonably  available  to  the 
public  for  purchase. 

(END  OF  ALTERNATE  I) 

22.  Section  252.227-7019  is  revised  to 
read  as  follows: 

252.227- 7019  Validation  of  asserted 
restrictions — computer  software. 

As  prescribed  in  227.503-6{b),  use  the 
following  clause: 

VALIDATION  OF  ASSERTED 
RESTRICTIONS— COMPUTER  SOFTWARE 
(XXX  1994) 

(a)  Definitions.  (1)  As  used  in  this  clause, 
unless  othervx'ise  specifically  indicated,  the 
term  Contractor  means  the  contractor  and  its 
subcontractors  or  suppliers. 

(2)  Other  terms  used  in  this  clause  are 
defined  in  the  “Rights  in  Nonconunercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation”  clause, 

252.227- 7014,  of  this  contract. 

(b)  Justification.  The  Contractor  shall 
maintain  records  sufficient  to  justify  the 
validity  of  any  markings  that  assert 
restrictions  on  the  Government’s  rights  to 
use.  modify,  reproduce,  perform,  display, 
release,  or  disclose  computer  software 
delivered  or  required  to  be  delivered  under 
this  contract  and  shall  be  prepared  to  furnish 
to  the  contracting  officer  a  written 
justification  for  such  restrictive  markings  in 
response  to  a  request  for  information  under 
paragraph  (d)  or  a  challenge  under  paragraph 
(f)  of  this  clause. 

(c)  Direct  contact  with  subcontractors  or 
suppliers.  The  Contractor  agrees  that  the 
contracting  officer  may  transact  matters 
under  this  clause  directly  with 
subcontractors  or  suppliers  at  any  tier  who 
assert  restrictions  on  the  Government’s  right 
to  use.  modify,  reproduce,  release,  perform, 
display,  or  disclose  computer  software. 
Neither  this  clause,  nor  any  action  taken  by 


the  Government  under  this  clause,  creates  or 
implies  privity  of  contract  between  the 
Government  and  the  Contractor’s 
subcontractors  or  suppliers. 

(d)  Requests  for  information.  (1)  The 
contracting  officer  may  request  the 
Contractor  to  provide  sufficient  information 
to  enable  the  contracting  officer  to  evaluate 
the  Contractor’s  asserted  restrictions.  Such 
information  shall  be  based  upon  the  records 
required  by  this  clause  or  other  information 
reasonably  available  to  the  Contractor. 

(2)  Bas^  upon  the  information  provided, 
if  the — 

(i)  Contractor  agrees  that  an  asserted 
restriction  is  not  valid,  the  contracting  officer 
may — 

(A)  Strike  or  correct  the  unjustified 
marking  at  tlie  Contractor’s  expense;  or, 

(B)  Return  the  computer  software  to  the 
Contractor  for  correction  at  the  Contractor’s 
expense.  If  the  Contractor  fails  to  correct  or 
strike  the  unjustified  restriction  and  return 
the  corrected  software  to  the  contracting 
officer  within  sixty  (GO)  days  following 
receipt  of  the  software  the  contracting  officer 
may  correct  or  strike  the  markings  at  that 
Contractor’s  expense. 

(ii)  Contracting  officer  concludes  that  the 
asserted  restriction  is  appropriate  for  this 
contract,  he  or  she  shall  so  notify  the 
Contractor  in  writing. 

(3)  The  Contractor’s  failure  to  provide  a 
timely  response  to  a  contracting  officer’s 
request  for  information  or  failure  to  provide 
sufficient  information  to  enable  the 
contracting  officer  to  evaluate  an  asserted 
restriction  shall  constitute  reasonable 
grounds  for  questioning  the  validity  of  an 
asserted  restriction. 

(e)  Government  right  to  challenge  and 
validate  asserted  restrictions.  (1)  The 
Government,  when  there  are  reasonable 
grounds  to  do  so,  has  the  right  to  review  and 
challenge  the  validity  of  any  restrictions 
asserted  by  the  Contractor  on  the 
Government’s  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software  delivered,  to  be 
delivered  under  this  contract,  or  otherwise 
provided  to  the  Government  in  the 
performance  of  this  contract.  Except  for 
software  that  is  publicly  available,  has  been 
furnished  to  the  Government  without 
restrictions,  or  has  been  otherwise  made 
available  without  restrictions,  the 
Government  may  exercise  this  right  only 
within  three  years  after  the  date(s)  the 
software  is  delivered  or  otherwise  furnished 
to  the  Government,  or  three  years  following 
final  payment  under  this  contract,  whichever 
is  later. 

(2)  The  absence  of  a  challenge  to  an 
asserted  restriction  shall  not  constitute 
validation  under  this  clause.  Only  a 
contracting  officer’s  final  decision  or  actions 
of  an  agency  Board  of  Contract  Appeals  or  a 
court  of  competent  jurisdiction  that  sustain 
the  validity  of  an  asserted  restriction 
constitute  validation  of  the  restriction. 

(f)  Challenge  procedures.  (1)  A  challenge 
must  be  in  writing  and  shall — 

(i)  State  the  specific  grounds  for 
challenging  the  asserted  restriction; 

(ii)  Require  the  Contractor  to  respond 
within  sixty  (60)  days; 
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(ill)  Require  the  Contractor  to  provide 
justification  for  the  assertion  based  upon 
records  kept  in  accordance  with  paragraph 
(b)  of  this  clause  and  such  other 
documentation  that  are  reasonably  available 
to  the  Contractor,  in  sufficient  detail  to 
enable  the  contracting  officer  to  determine 
the  validity  of  the  asserted  restrictions;  and, 

(iv)  State  that  a  contracting  officer’s  final 
decision,  during  the  three  year  period 
preceding  this  challenge,  or  action  of  a  court 
of  competent  jurisdiction  or  Board  of 
Contract  Appeals  that  sustained  the  validity 
of  an  identical  assertion  made  by  the 
Contractor  (or  a  licensee)  shall  serve  as 
justification  for  the  asserted  restriction. 

(2)  The  contracting  officer  shall  extend  the 
time  for  resjxmse  if  the  Contractor  submits  a 
written  request  showing  the  need  for 
additional  time  to  prepare  a  response. 

(3)  The  contracting  officer  may  request 
additional  supporting  documentation  if,  in 
his  or  her  opinion,  the  Contractor’s 
explanation  does  not  provide  sufficient 
evidence  to  justify  the  validity  of  the  asserted 
restrictions.  The  Contractor  agrees  to 
promptly  respond  to  the  contracting  officer’s 
request  for  additional  supporting 
documentation. 

(4)  Notwithstanding  challenge  by  the 
contracting  officer,  the  parties  may  agree  on 
the  disposition  of  an  asserted  restriction  at 
any  time  prior  to  a  contracting  officer’s  final 
decision  or,  if  the  Contractor  has  appealed 
that  decision,  filed  suit,  or  provided  notice  of 
an  intent  to  file  suit,  at  any  time  prior  to  a 
decision  by  a  court  of  competent  jurisdiction 
or  Board  of  Contract  Appeals. 

(5)  If  the  Contractor  fails  to  resjjond  to  the 
contracting  officer’s  request  for  information 
or  additional  information  under 
subparagraph  (f)(1)  of  this  clause,  the 
contracting  officer  shall  issue  a  final 
decision,  in  accordance  with  the  “Disputes” 
clause  of  this  contract,  pertaining  to  the 
validity  of  the  asserted  restriction. 

(6)  If  the  contracting  officer,  after  reviewing 
the  written  explanation  furnished  pursuant 
to  subparagraph  (f)(1)  of  this  clause,  or  any 
other  available  information  pertaining  to  the 
validity  of  an  asserted  restriction,  determines 
that  the  asserted  restriction  has — 

(i)  Not  been  justified,  the  contracting 
officer  shall  issue  promptly  a  final  decision, 
in  accordance  with  the  “Disputes”  clause  of 
this  contract,  denying  the  validity  of  the 
asserted  restriction. 

(ii)  Been  justified,  the  contracting  officer 
shall  issue  promptly  a  final  decision,  in 
accordance  with  the  “Disputes”  clause  of  this 
contract,  validating  the  asserted  restriction. 

(7)  A  contractor  receiving  challenges  to  the 
same  asserted  restriction(s)  from  more  than 
one  contracting  officer  shall  notify  each 
contracting  officer  of  the  other  challenges. 

The  notice  shall  also  state  which  contracting 
officer  initiated  the  first  in  time  unanswered 
challenge.  The  contracting  officer  who 
initiated  the  first  in  time  unanswered 
challenge,  after  consultation  with  the  other 
contracting  officers  who  have  challenged  the 
restrictions  and  the  contractor,  shall 
formulate  and  distribute  a  schedule  that 
provides  the  contractor  a  reasonable 
opportunity  for  responding  to  each  challenge. 

(g)  Contractor  appeal — Government 
obligation.  (1)  The  Government  agrees  that. 


notwithstanding  a  contracting  officer’s  final 
decision  denying  the  validity  of  an  asserted 
restriction  and  except  as  provided  in 
paragraph  (g)(3)  of  this  clause,  it  will  honor 
the  asserted  restriction — 

(1)  For  a  period  of  ninety  (90)  days  from  the 
date  of  the  contracting  officer’s  final  decision 
to  allow  the  Contractor  to  appeal  to  the 
appropriate  Board  of  Contract  Appeals  or  to 
file  suit  in  an  appropriate  court; 

(ii)  For  a  period  of  one  year  from  the  date 
of  the  contracting  officer’s  final  decision  if, 
w'ithin  the  first  ninety  (90)  days  following  the 
contracting  officer’s  final  decision,  the 
Contractor  has  provided  notice  of  an  intent 
to  file  suit  in  an  appropriate  court;  or, 

(iii)  Until  final  disposition  by  the 
appropriate  Board  of  Contract  Appeals  or 
court  of  competent  jurisdiction,  if  the 
Contractor  has:  (A)  app)ea!ed  to  the  Board  of 
Contract  Appeals  or  filed  suit  in  an 
appropriate  court  within  ninety  (90)  days;  or, 
(B)  submitted,  within  ninety  (90)  days,  a 
notice  of  intent  to  file  suit  in  an  appropriate 
court  and  filed  suite  within  one  year. 

(2)  The  Contractor  agrees  that  the 
Government  may  strike,  correct,  or  ignore  the 
restrictive  markings  if  the  Contractor  fails 
to— 

(i)  Appeal  to  a  Board  of  Contract  Appeals 
within  ninety  (90)  days  from  the  date  of  the 
contracting  officer’s  final  decision;  or, 

(ii)  File  suit  in  an  appropriate  court  within 
ninety  (90)  days  from  such  date;  or, 

(iii)  File  suit  within  one  year  after  the  date 
of  the  contracting  officer's  final  decision  if 
the  Contractor  had  provided  notice  of  intent 
to  file  suit  within  ninety  (90)  days  following 
the  date  of  the  contracting  officer’s  final 
decision. 

(3)  The  agency  head,  on  a  non-delegable 
basis,  may  determine  that  urgent  or 
compelling  circumstances  do  not  permit 
awaiting  the  filing  of  suit  in  an  appropriate 
court,  or  the  rendering  of  a  decision  by  a 
court  of  competent  jurisdiction  or  Board  of 
Contract  Appeals.  In  that  event,  the  agency 
head  shall  notify  the  Contractor  of  the  urgent 
or  compelling  circumstances. 
Notwithstanding  subparagraph  (g)(1)  of  this 
clause,  the  Contractor  agrees  that  the  agency 
may  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  marked  with  (i)  government  purpose 
legends  for  any  purpose,  and  authorize  others 
to  do  so;  or,  (ii)  restricted  or  special  license 
rights  for  government  purposes  only.  The 
Government  agrees  not  to  release  or  disclose 
such  software  unless  prior  to  release  or 
disclosure,  the  intended  recipient  is  subject 
to  the  use  and  non-disclosure  agreement  at 
227.403-7;  or,  is  a  government  contractor 
receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  252.227-7025, 
“Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information  Marked 
with  Restrictive  Legends.”  The  agency  head's 
determination  may  be  made  at  any  time  after 
the  date  of  the  contracting  officer’s  final 
decision  and  shall  not  affect  the  Contractor’s 
right  to  damages  against  the  United  States,  or 
other  relief  provided  by  law,  if  its  asserted 
restrictions  are  ultimately  upheld. 

(h)  Final  disposition  of  appeal  or  suit.  If 
the  Contractor  appeals  or  files  suit  and  if. 


upon  final  disposition  of  the  appeal  or  suit, 
the  contracting  officer’s  decision  is — 

(1)  Sustained — : 

(1)  Any  restrictive  marking  on  such 
computer  software  shall  be  struck  or 
corrected  at  the  Contractor’s  expense  or 
ignored;  and, 

(ii)  If  the  asserted  restriction  is  found  not 
to  be  substantially  justified,  the  Contractor 
shall  be  liable  to  the  Government  for 
payment  of  the  cost  to  the  Government  of 
reviewing  the  asserted  restriction  and  the 
fees  and  other  expenses  (as  defined  in  28 
U.S.C.  2412(d)(2)(A))  incurred  by  the 
Government  in  challenging  the  restriction, 
unless  special  circumstances  would  make 
such  payment  unjust. 

(2)  Not  sustained — 

(i)  The  Government  shall  be  bound  by  the 
asserted  restriction;  and, 

(ii)  If  the  challenge  by  the  Government  is 
found  not  to  have  been  made  in  good  faith, 
the  Government  shall  be  liable  to  the 
Contractor  for  payment  of  fees  and  other 
expenses  (as  defined  in  28  U.S.C. 
2412(d)(2)(A)  incurred  by  the  Contractor  in 
defending  the  restriction. 

(i)  Flowdown.  The  contractor  shall  insert 
this  clause  in  all  contracts,  purchase  orders, 
and  other  similar  instruments  with  its 
subcontractors  or  suppliers,  at  any  tier,  who 
will  be  furnishing  computer  software  to  the 
Government  in  the  performance  of  this 
contract.  The  clause  may  not  be  altered  other 
than  to  identify  the  appropriate  parties. 

(End  of  clause) 

23.  Section  252.227-7020  is  revised  to 
read  as  follows: 

§  252.227-7020  Rights  in  special  works. 

As  prescribed  in  227.405-3, 

227.406(a)  and  227.505(a),  use  the 
following  clause: 

RIGHTS  IN  SPECIAL  WORKS  (XXX  1994) 

(a)  Applicability.  The  clause  applies  to 
works  first  created,  generated,  or  produced 
and  required  to  be  delivered  under  this 
contract. 

(b)  Definitions.  As  used  in  this  clause: 

(1)  Computer  data  base  means  a  collection 
of  data  recorded  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(2)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(3)  Com.puter  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  data  bases  or  computer 
software  documentation. 

(4)  Computer  software  documentation 
means  owner’s  manuals,  user’s  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  softw.are. 
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(5)  Unlimited  rights  means  the  rights  to 
use,  modify,  reproduce,  perform,  display, 
release,  or  disclose  a  work  in  whole  or  in 
part,  in  any  manner,  and  for  any  purpose 
whatsoever,  and  to  have  or  authorize  others 
to  do  to. 

(6)  The  term  works  includes  computer  data 
bases,  computer  software,  or  computer 
software  documentation;  literary,  musical, 
choreographic,  or  dramatic  compositions; 
pantomimes;  pictorial,  graphic,  or  sculptural 
compositions;  motion  pictures  and  other 
audiovisual  compositions,  sound  recordings 
in  any  medium;  or,  items  of  similar  nature. 

(c)  License  rights.  (1)  The  Government  shall 
have  unlimited  rights  in  works  first 
produced,  created,  or  generated  and  required 
to  be  delivered  under  this  contract. 

(2)  The  contractor  shall  assign  to  the 
Government  copyright  in  all  works  first 
produced,  created,  or  generated  and  required 
to  be  delivered  under  this  contract.  The 
contractor,  unless  directed  to  the  contrary  by 
the  contracting  officer,  shall  place  the 
following  notice  on  such  works: 

“©  (Year  date  of  delivery)  United  States 
Government,  as  represented  by  the  Secretary 
of  (department).  All  rights  reserved.” 

For  phonorecords,  the  “©”  marking  shall  be 
replaced  by  a  “P”. 

(3)  The  contractor  grants  to  the 
Government  a  royalty  free,  worldwide, 
nonexclusive,  irrevocable  license  to 
reproduce,  prepare  derivative  works  from, 
distribute,  perform,  or  display,  and  to  have 
or  authorize  others  to  do  so,  the  contractor’s 
copyrighted  works  not  first  produced  created, 
or  generated  under  this  contract  that  have 
been  incorporated  into  the  works  deliverable 
under  this  contract. 

(d)  Third  party  copyrighted  data.  The 
confractor  shall  not  incorporate,  without  the 
written  approval  of  the  contracting  officer, 
any  copyrighted  works  in  the  works  to  be 
delivered  under  this  contract  unless  the 
contractor  is  the  copyright  owner  or  has 
obtained  for  the  Government  the  license 
rights  necessary  to  perfect  a  license  of  the 
scope  identified  in  paragraph  (c)(3)  of  this 
clause  and,  prior  to  delivery  of  such  works — 

(1)  Has  affixed  to  the  transmittal  document 
a  statement  of  the  license  rights  obtained;  or, 

(2)  For  computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  contracting  officer. 

(e)  Indemnification.  The  contractor  shall 
indemnify  and  save  and  hold  harmless  the 
government,  against  any  liability,  including 
costs  and  expenses,  (1)  for  violation  of 
proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity,  arising  out  of  the 
creation,  delivery,  use,  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  of  any  works  furnished  under 
this  contract,  or  (2)  based  upon  any  libelous 
or  other  unlawful  matter  contained  in  such 
works. 

(f)  Government  furnished  information. 
Paragraphs  (d)  and  (e)  of  this  clause  are  not 
applicable  to  information  furnished  to  the 
contractor  by  the  Government  and 
incorporated  in  the  works  delivered  under 
this  contract. 


(End  of  clause) 

252.227- 7021  [Amended] 

24.  Section  252.227-7021  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.405-2(a),  use  the 
following  clause:”. 

252.227- 7022  [Amended] 

25.  Section  252.227-7022  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.407-l(a),  use  the 
following  clause:”. 

252.227- 7023  [Amended] 

26.  Section  252.227-7023  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.407-l(b),  use  the 
following  clause:”. 

252.227- 7024  [Amended] 

27.  Section  252.227-7024  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.407-3,  use  the 
following  clause:”. 

28.  Section  252.227-7025  is  added  to 
read  as  follows: 

252.227- 7025  Limitations  on  the  use  or 
disclosure  of  Government  furnished 
information  marked  with  restrictive  legends. 

As  prescribed  in  227-403-6(d)  or 
227.503-6(e),  use  the  following  clause: 
LIMITATIONS  ON  THE  USE  OR 
DISCLOSURE  OF  GOVERNMENT 
FURNISHED  INFORMATION  MARKED 
WITH  RESTRICTIVE  LEGENDS  (XXX  1994) 

(a) (1)  For  contracts  requiring  the  delivery 
of  technical  data,  the  terms  limited  rights  and 
government  purpose  rights  are  defined  in  the 
“Rights  in  Technical  Data — Noncommercial 
Items”  clause,  252.227-7013. 

(2)  For  contracts  that  do  not  require  the 
delivery  of  technical  data,  the  terms 
government  purpose  rights  and  restricted 
rights  are  defined  in  the  “Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation”  clause,  252.227-7014. 

(3)  For  Small  Business  Innovative  Research 
program  contracts,  the  terms  limited  rights 
and  restricted  rights  are  defined  in  the  clause 
at  252.227-7018,  “Rights  in  Noncommercial 
Technical  Data  and  Computer  Software — 
Small  Business  Innovative  Research 
Programs.” 

(b)  Technical  data  or  computer  software 
provided  to  the  contractor  as  Government 
furnished  information  (GFI)  under  this 
contract  may  be  subject  to  restrictions  on  use, 
modification,  reproduction,  release, 
performance,  display,  or  further  disclosure. 

(1)  GFI  marked  with  limited  or  restricted 
rights  legends.  The  contractor  shall  use, 
modify,  reproduce,  perform,  or  display 
technical  data  received  from  the  Government 
with  limited  rights  legends  or  computer 
software  received  with  restricted  rights 
legends  only  in  the  performance  of  this 
contract.  The  contractor  shall  not,  without 
the  express  written  permission  of  the  party 
whose  name  appears  in  the  legend,  release  or 
disclose  such  data  or  software  to  any  person. 


(2)  GFI  marked  with  Government  purpose 
rights  legends.  The  contractor  shall  use 
technical  data  or  computer  software  received 
from  the  Government  with  Government 
purpose  rights  legends  for  Government 
purposes  only.  The  contractor  shall  not, 
without  the  express  written  permission  of  the 
party  whose  name  appears  in  the  restrictive 
legend,  use,  modify,  reproduce,  release, 
perform,  or  display  such  data  or  software  for 
any  commercial  purpose  or  disclose  such 
data  or  software  to  a  person  other  than  its 
subcontractors,  suppliers,  or  prospective 
subcontractors  or  suppliers,  who  require  the 
data  or  software  to  submit  offers  for,  or 
perform,  contracts  under  this  contract.  Prior 
to  disclosing  the  data  or  software,  the 
contractor  shall  require  the  persons  to  whom 
disclosure  will  be  made  to  complete  and  sign 
the  non-disclosure  agreement  at  DFARS 
227.403-7. 

(3)  GFI  marked  with  specially  negotiated 
license  rights  legends.  The  contractor  shall 
use,  modify,  reproduce,  release,  perform,  or 
display  technical  data  or  computer  software 
received  from  the  Government  with  specially 
negotiated  license  legends  only  as  permitted 
in  the  license.  Such  data  or  software  may  not 
be  released  or  disclosed  to  other  persons 
unless  permitted  by  the  license  and,  prior  to 
release  or  disclosure,  the  intended  recipient 
has  completed  the  non-disclosure  agreement 
at  227.403-7.  The  contractor  shall  modify 
paragraph  l.(c)  of  the  disclosure  agreement  to 
reflect  the  recipient’s  obligations  regarding 
use,  modification,  reproduction,  release, 
performance,  display,  and  disclosure  of  the 
data  or  software. 

(c)  Indemnification  and  creation  of  third 
party  beneficiary  rights.  The  contractor 
agrees: 

(1)  To  indemnify  and  hold  harmless  the 
Government,  its  agents,  and  employees  from 
every  claim  or  liability,  including  attorneys 
fees,  court  costs,  and  expenses,  arising  out  of, 
or  in  any  way  related  to,  the  misuse  or 
unauthorized  modification,  reproduction, 
release,  performance,  display,  or  disclosure 
of  technical  data  or  computer  software 
received  from  the  Government  with 
restrictive  legends  by  the  contractor  or  any 
person  to  whom  the  contractor  has  released 
or  disclosed  such  data  or  software. 

(2)  That  the  party  whose  name  appears  on 
the  restrictive  legend,  in  addition  to  any 
other  rights  it  may  have,  is  a  third  party 
beneficiary  who  has  the  right  of  direct  action 
against  the  contractor,  or  any  person  to 
whom  the  contractor  has  released  or 
disclosed  such  data  or  software,  for  the 
unauthorized  duplication,  release,  or 
disclosure  of  technical  data  or  computer 
software  subject  to  restrictive  legends. 

(END  OF  CLAUSE) 

252.227- 7026  [Amended] 

29.  Section  252.227-7026  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.403-8(a),  use  the 
following  clause:”. 

252.227- 7027  [Amended] 

30.  Section  252.227-7027  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.403-8(b),  use  the 
following  clause:”. 
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31.  Section  252.227-7028  is  revised  to 
read  as  follows; 

252.227- 7028  Technical  data  or  computer 
software  previously  delivered  to  the 
Government. 

As  prescribed  in  227.403-6(e)  or 
227.503-6(f),  use  the  following 
provision: 

TECHNICAL  DATA  OR  COMPUTER 
SOFTWARE  PREVIOUSLY  DEUVERED  TO 
THE  GOVET?NMENT  (XXX  1S94) 

The  offeror  shall  attach  to  its  offer  an 
identification  of  all  documents  or  others 
media  incorporating  technical  data  or 
computer  software  it  intends  to  deliver  under 
this  contract  with  other  than  unlimited  rights 
that  aie  identical  or  substantially  similar  to 
documents  or  other  media  that  the  offeror  has 
produced  for,  delivered  to,  or  is  obligated  to 
deliver  to  the  Government  under  any  contract 
or  subcontract.  The  attachn^nt  shall 
identify — 

(a)  The  contract  Dumber  under  which  the 
data  or  software  were  produced; 

(b)  The  contract  number  under  which,  and 
the  name  and  address  of  the  organization  to 
whom,  the  data  or  software  were  most 
recently  delivered  or  will  be  delivered;  and 

(c)  Any  limitations  on  the  Government’s 
rights  to  use  or  disclose  the  data  or  software, 
including,  when  applicable,  identification  of 
the  earliest  date  the  limitations  expire. 

(End  of  Provision) 

252.227- 7029  [Removed] 

32.  Section  252.227-7029  is  removed 
and  reserved. 

252.227- 7030  [Amended] 

33.  Section  252.227-7030  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.403-6{f)(l).  use 
the  following  clause:”. 

252.227- 7031  [Removed  and  Reserved] 

34.  Section  252.227-7031  is  removed 
and  reserved. 

252.227- 7032  [Removed  and  Reserved] 

35.  Section  252.227-7032  is  removed 
and  reserved. 

252.227- 70^3  [Amended] 

36.  Section  252.227-7033  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.407(c),  use  the 
follovv'ing  clause:”. 

252.227- 7036  [Amended] 

37.  Section  252.227-7036  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.403-6(f)(2),  use 
the  following  clause:”. 

252.227- 7037  [Amended] 

38.  Section  252.227-7037  is  amended 
by  revising  the  introductory  text  to  read 
“As  prescribed  in  227.403)6(0(3),  use 
the  following  clause:”. 

[FR  Doc.  94-14321  Filed  6-17-94;  8  45  am] 
BILLING  CODE  3810-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Notice  of  Availability  of  Draft 
Modifications  to  the  Recovery  Action 
Plan  for  the  Recovery  Implementation 
Program  for  the  Endangered  Fish 
Species  In  the  Upper  Colorado  River 
Basin 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  draft 
modifications  to  the  Recovery 
Implementation  Program  Recovery 
Action  Plan  (RIPR.\P)  dated  October  15, 

1993.  The  RIPRAP  identifies  specific 
actions  and  timeframes  currently 
believed  to  be  necessary  to  recover  the 
endangered  fish  in  the  most  expeditious 
manner  possible  in  the  Upper  Colorado 
River  Basin  (Upper  Basin).  The  Upper 
Basin  is  defined  as  the  Colorado  River 
drainage  upstream  of  Lake  Powell,  with 
the  exception  of  the  San  Juan  River 
drainage.  The  RIPR/iP  will  serv'e  as  a 
measure  of  accomplishment  so  the 
Recovery  Program  can  continue  to  serve 
as  the  reasonable  and  prudent 
alternative  to  avoid  the  likelihood  of 
jeopardy  to  the  continued  existence  of 
the  endangered  fish  for  projects 
undergoing  section  7  consultations. 
Critical  habitat  for  the  endangered  fish 
was  formally  designated  on  April  20, 

1994.  The  Recovery  Program  is  also 
intended  to  serve  as  the  reasonable  and 
prudent  alternative  to  avoid  the  likely 
destruction  or  adverse  modification  of 
critical  habitat.  Therefore,  modifications 
to  the  RIPRAP  are  being  proposed  so  the 
Recovery  Program  can  serve  as  the 
reasonable  and  prudent  alternative  to 
avoid  adverse  modification  to  critical 
habitat  as  well  as  to  avoid  the  likelihood 
of  jeopardy  resulting  from  depletion 
impacts  of  new  projects  and  all  existing 
or  past  impacts  related  to  historic  water 
projects  with  the  exception  of  the 
discharge  by  historic  projects  of 
pollutants  such  as  trace  elements,  heavy 
metals,  and  pesticides.  The  proposed 
modifications  were  developed  by  FWS 
in  coordination  with  the  Recovery 
Program’s  Management  Committee.  The 
Service  solicits  review  and  comment 
from  the  public  on  the  draft  changes  to 
the  RIPRAP. 

DATES:  Comments  on  the  revised 
RIPRAP  must  be  received  on  or  before 
August  4, 1994. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  RPRAP  modifications  may 
obtain  copies  by  contacting  the 
Assistant  Regional  Director — Ecological 
Services  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  Center, 
Denver,  Colorado  80225;  FAX  (303) 
236-0027.  Written  comments  should  be 
sent  to  the  address  given  above. 
Comments  received  are  available  upon 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Jacobsen  (see  above  address), 
telephone  (303)  236-8189. 

SUPPLEMENTARY  INFORMATION: 
Background 

Four  native  fish  sjjecies  that  inhabit 
the  Colorado  River  Basin  are  federally 
listed  as  endangered:  the  Colorado 
sqawfish  [Ptychocheilus  lucius), 
humpback  chub  [Gila  cypha),  bonytail 
(Glia  elegans],  and  razoiback  sucker 
[Xyrauchen  texanus).  Each  of  these  four 
species  was  once  abundant  in  the  Upper 
Basin;  however,  they  have  declined  in 
numbers  and  are  now  threatened  with 
extinction  from  their  natural  habitat. 
Factors  accounting  for  the  current  status 
of  these  species  include  direct  loss  of 
habitat,  changes  in  water  flow  and 
temperature  regimes,  blockage  of 
migration  routes,  and  interactions  with 
introduced  (nonnative)  fish  species.  The 
Fish  and  Wildlife  Service  (Service)  has 
maintained  since  1978  that  a  jeopardy 
situation  exists  in  the  uppier  Colorado 
River  basin  and  that  actions  must  be 
taken  to  reverse  the  decline  of 
endangered  fish  populations  and 
habitat.  The  Service  has  described  this 
conclusion  through  section  7  of  the 
Endangered  Species  Act  (Act)  in  over 
224  biological  opinions  on  project 
impacts  on  the  endangered  fish  in  the 
Upper  Basin. 

In  1938,  the  Governors  of  Colorado, 
Utah,  and  Wyoming,  the  Secretary  of  the 
Interior,  and  the  Adbninistrator  of  the 
Western  Area  Power  Administration 
entered  into  a  cooperative  agreement  to 
implement  the  Recovery 
Implementation  Program  for 
Endangered  Fish  Species  in  the  Upper 
Colorado  River  Basin  (Recovery 
Program).  The  purpose  of  the  Recovery 
Program  is  to  recover  the  four 
endangered  fish  in  the  Upper  Colorado 
River  Basin  while  providing  for  future 
water  development  to  proceed  in 
compliance  with  the  Endangered 
Species  Act,  Interstate  Compacts,  and 
State  law.  Participants  in  the  Recoverj' 
Program  include  the  Service,  the  Bureau 
of  Reclamation,  the  States  of  Utah, 
Wyoming,  and  Colorado,  the  Western 
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Area  Power  Administration  (Western), 
and  representatives  of  the  water 
development  interests  and  conservation 
groups.  The  Colorado  River  Energy 
Distributors  Association  is  a  nonvoting 
member  of  the  Recovery  Program.  The 
ultimate  goal  of  the  Recovery  Program  is 
to  recover  and  delist  the  endangered 
fishes  in  the  Upper  Basin  by  restoring 
and  establishing  self-sustaining 
populations  and  protecting  sufficient 
habitat  to  support  these  populations. 

The  Recovery  Program  also  outlines 
procedures  for  section  7  consultations, 
the  Service  raised  an  issue  with  the 
Recovery  Program  participants  as  to 
whether  progress  toward  recovery  of  the 
fish  has  been  sufficient  to  allow  for  the 
continued  issuance  of  favorable 
biological  opinions.  Discussions  among 
the  Recovery  Program  participants 
resulted  in  an  agreement,  which  was 
finalized  on  October  15, 1993,  that 
clarified  how  section  7  consultations 
would  be  conducted  on  depletion 
impacts  related  to  new  projects  and 
impacts  associated  with  historic  projects 
(existing  projects  requiring  a  new 
Federal  action)  in  the  Upper  Basin.  The 
^Recovery  Implementation  Program 
Recovery  Action  Plan  (RIPRAP)  was 
developed  by  the  Recovery  Program 
participants  using  the  best  information 
available  and  the  recovery  goals 
established  for  the  four  endangered  fish 
species.  It  identifies  specific  actions  and 
timeframes  currently  believed  to  be 
required  to  recover  the  endangered  fish 
in  the  most  expeditious  manner  possible 
in  the  Upper  Basin.  The  RIPRAP  also 
serves  as  a  measure  of  accomplishment 
so  the  Recovery  Program  can  continue 
to  serve  as  the  reasonable  and  prudent 
alternative  to  avoid  the  likelihood  of 
jeopardy  to  the  continued  existence  of 
the  endangered  fishes  for  projects 
undergoing  section  7  consultations.  The 
Service  also  intends  that  the  Recovery 
Program  will  serve  as  the  reasonable 
and  prudent  alternative  which  avoids 
the  likely  destruction  or  adverse 
modification  of  critical  habitat.  The 
final  rule  determining  critical  habitat  for 
the  endangered  fishes  was  published  in 
the  Federal  Register  on  March  21, 1994, 
and  the  final  designation  became 
effective  on  April  20, 1994.  The 
proposed  changes  continued  in  the 
modified  RIPRAP  are  designed  to  fulfill 
such  intent. 

Destruction  or  adverse  modification  of 
critical  habitat  is  defined  at  50  CFR 
402.02  as  a  direct  or  indirect  alternation 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Section  7 
consultation  is  initiated  by  a  Federal 
Agency  when  its  action  may  affect 
critical  habitat  by  impacting  any  of  the 


primary  constituent  elements  or  reduce 
the  potential  of  critical  habitat  to 
develop  those  elements.  The  Primary 
constituent  elements  determined 
necessary  for  survival  and  recovery  of 
the  four  Colorado  River  endangered 
fishes  include,  but  are  not  limited  to, 
water,  physical  habitat,  and  biological 
environment  as  defined  in  the  final  rule. 

Many  of  the  specific  actions  in  the 
existing  RIPRAP  not  only  contribute  to 
allowing  the  Recovery  Program  to 
continue  to  serve  as  the  reasonable  and 
prudent  alternative  to  avoid  the 
likelihood  of  jeopardy  to  the  continued 
existence  of  the  endangered  fishes,  but 
also  will  avoid  the  likely  destruction  or 
adverse  modification  of  critical  habitat 
for  the  endangered  fishes.  Therefore,  the 
proposed  additions  and  changes  to  the 
RIPRAP  which  the  Service  believes  are 
necessary  for  the  Recovery  Program  to 
continue  to  serve  as  the  reasonable  and 
prudent  alternative  for  projects 
undergoing  section  7  consultations  are 
not  extensive.  The  proposed 
modifications  are  primarily  intended  to 
provide  further  definition  to  already 
identified  recovery  actions  in  the 
RIPRAP  and  to  provide  increased 
certainty  that  the  Recovery  Program  can 
continue  to  serve  as  the  reasonable  and 
prudent  alternative  for  projects  subject 
to  section  7  consultations. 

National  Environmental  Policy  Act 
(NEPA) 

A  programmatic  Environmental 
Assessment  was  completed  on  the 
Recovery  Program  in  November  1987. 
The  Environmental  Assessment 
provides  an  analysis  and  assessment  of 
die  impacts  to  the  environment  fi'om 
Recovery  Program  implementation.  The 
October  1993  Agreement  and  RIPRAP, 
including  the  proposed  changes, 
identify  in  more  detail  how  the 
Recovery  Program  will  be  carried  out. 
Appropriate  site  specific  NEPA 
compliance  will  be  conducted  on 
specific  actions  identified  in  the 
RIPRAP. 

Public  Comment  Solicited 

The  Service  solicits  written  comments 
on  the  proposed  RIPRAP  modifications. 
Ail  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  RIPRAP  modifications. 

Author 

This  notice  was  prepared  by  Jim 
Lutey  and  John  Hamill,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 

Colorado  80225. 


Authority;  The  Authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Dated:  June  10, 1994. 

Susan  E.  Baker, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 

[FR  Doc.  94-14870  Filed  6-17-94;  8:45  ami 
BILLING  CODE  4310-65-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061394B] 

50  CFR  Part  285 

Atlantic  Tuna  Fisheries;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings: 
request  for  comments. 

SUMMARY:  NMFS  will  hold  four  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  proposed 
amendments  to  regulations  governing 
the  Atlantic  tuna  fisheries.  The 
proposed  amendments  would  require:  A 
Bluefin  Tuna  Statistical  Document  as  a 
condition  to  import,  export,  or  re-export 
ft-esh  or  frozen  bluefin  tuna  shipments 
into  or  from  the  United  States  by  bluefin 
tuna  dealers;  a  Federal  permit  for  all 
dealers  that  purchase  or  receive  Pacific 
bluefin  tuna  for  export;  and  a  bi-weekly 
report  and  tagging  requirement  for 
Pacific  bluefin  tuna  dealers  that  export 
fish. 

DATES:  The  hearings  are  scheduled  as 
follows: 

1.  Jime  21, 1994,  3  p.m.  to  6  p.m., 
Honolulu,  HI 

2.  June  27, 1994, 1:30  p.m.  to  3:30 
p.m..  Long  Beach,  CA 

3.  June  28, 1994,  5  p.m.  to  8  p.m., 
Gloucester,  MA 

4.  June  29, 1994,  7  p.m.  to  10  p.m.. 
New  Orleans,  LA 

Written  comments  on  the  proposed 
amendments  must  be  received  by  July 
16,  1994. 

ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 
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1.  Honolulu — United  Fishing  Agency, 
I,td.  (Meeting  Room),  117  Ahui  Street, 
Honolulu,  HI  96813 

2.  Long  Beach — Glenn  M.  Anderson 
Federal  Building  (Room  3400),  501  West 
Ocean  Blvd,  Long  Beach,  CA  90802 

3.  Gloucester — First  Floor  Conference 
Room,  NOAA/NMFS/NE  Regional 
Office,  One  Blackburn  Drive, 

Gloucester,  MA  01930 

4.  New  Orleans — World  Trade  Center 
Building  (Suite  1830,  Crescent  City 
Room),  #2  Canal  Street,  New  Orleans. 

LA  70130 

Written  comments  should  be  sent  to 
Richard  H.  Schaefer,  Director,  Office  of 
Fisheries  Conserv'ation  and 
Management,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Clearly  mark  the 
outside  of  the  envelope  "Bluefin  Tuna 
Comments.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Foster  at  508-281-9260  for  the 
Gloucester,  MA,  hearing:  Rod  Dalton  at 
813-893-3161  for  the  New  Orleans,  LA, 


hearing;  Pat  Donley  at  310-980—4033  for 
the  Long  Beach,  CA,  and  Honolulu,  HI, 
hearings;  and  Christopher  Rogers  at 
301-713-2347  for  general  information. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  amendments  that 
are  the  subject  of  the  hearings  are 
necessary  to  improve  management  and 
monitoring  of  the  U.S.  Atlantic  tuna 
fisheries,  to  implement  the  1993 
International  Commission  for  the 
Conservation  of  Atlantic  Timas 
recommendations,  and  to  enhance 
collection-of-  data  to  improve 
assessment  of  the  environmental, 
economic,  and  social  impacts  of  the 
regulated  tima  fisheries. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  action,  is  contained  in  the 
proposed  rule  published  in  the  Federal 
Register  on  June  16, 1994  and  is  not 
repeated  here.  Copies  of  the  proposed 
rule  may  be  obtained  by  writing  (see 
ADDRESSES)  or  calling  one  of  the  contact 


persons  (see  FOR  FURTHER  INFORMATirw 
CONTACT). 

The  purpose  of  this  document  is  to 
notify  the  affected  public  of  hearings 
and  provide  for  public  participation. 
These  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Richard  H.  Schaefer  by  June  20, 1994 
(see  ADDRESSES). 

To  accommodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 
additional  comments,  NMFS  also 
solicits  written  comments  on  the 
proposed  rule  (see  ADDRESSES). 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  June  14, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-14882  Filed  6-15-94;  9:21  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  90-006-4] 

Farm  Animal  Issues  Under  the  Animal 
Welfare  Act;  Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY;  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
meeting  to  gather  information  on  the 
care  and  use  of  farm  animals  for 
nonagricultural  activities  regulated  by 
the  Animal  Welfare  Act. 
Recommendations  and  proposed 
guidelines  from  this  meeting  will  be 
used  in  further  evaluation  and  review  of 
regulatory  issues  concerning  the  care 
and  use  of  farm  animals  for 
nonagricultural  activities. 

PLACE,  DATE,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  at  the  University 
of  Maryland  University  College,  The  Inn 
and  Conference  Center,  room  0105, 
University  Boulevard  and  Adelphi 
Road,  College  Park,  MD  20742.  The 
meeting  will  be  held  from  9  a.m.  until 
4  p.m.  on  Thursday,  July  7, 1994. 
Parking  will  be  available  at  The  Inn  and 
Conference  Center  for  $0.50  per  hour  or 
$4.00  for  the  entire  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
G.  Cherry,  Acting  Director,  Animal  Care 
Staff,  REAC,  APHIS,  USDA,  room  565, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7833. 
SUPPLEMENTARY  INFORMATION:  Under  the 
.Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.),  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
responsible  for  regulating  the  care  and 
use  of  faim  animals  for  nonagricultural 
activities.  In  September  1993,  APHIS 
hosted  an  open  forum  in  Oklahoma 
City,  OK,  to  canvass  the  concerned 


public  for  recommendations  and 
opinions  on  the  housing,  care,  handling, 
and  unique  practices  applied  to  the 
nonagricultural  uses  of  farm  animals. 

The  forum  addressed  almost  exclusively 
the  concerns  of  the  agricultural  and 
nonagricultural  research  industry  in 
respect  to  these  issues.  In  December 
1993,  APHIS  held  a  meeting  attended 
solely  by  Federal  personnel  representing 
various  governmental  agencies,  also  to 
discuss  issues  concerning  the  care  and 
use  of  farm  animals  for  nonagricultural 
activities. 

The  purpose  of  the  public  meeting 
announced  in  this  notice  is  to  obtain 
input  from  the  general  pid)lic,  animal 
scientists  and  researchers,  exhibitors, 
dealers,  commercial  animal 
transporters,  and  animal  protection 
groups  concerning  the  issues  discussed 
above.  Topics  addressed  may  include, 
but  need  not  be  limited  to:  (1) 
Agricultural  exemptions;  (2)  agricultural 
versus  nonagricultural  environments; 

(3)  the  well-being  of  farm  animals;  and 

(4)  special  considerations  for  major 
operative  procedures.  We  emphasize 
that  the  meeting  will  focus  only  on  farm 
animal  issues  that  are  subject  to  the 
Animal  Welfare  Act;  issues  concerning 
farm  animals  used  in  production 
agriculture  are  not  subjed  to  the  Animal 
Welfare  Act.  The  comments  received 
during  the  meeting  will  aid  APHIS  in 
developing  regulations  and  standards 
for  the  humane  care  and  treatment  of 
farm  animals  used  for  nonagricultural 
activities  that  are  subject  to  the  Animal 
Welfare  Act. 

The  meeting  on  July  7, 1994,  will 
begin  at  9  a.m.  and  end  at  4  p.m.; 
however,  the  meeting  may  end  earlier  if 
all  persons  desiring  to  speak  have  been 
heard.  We  ask  that  persons  who  wish  to 
speak  register  with  APHIS  by  submitting 
their  request  in  writing  to  Ms.  Joy 
DeArce,  Animal  Care  Program 
Specialist,  REAC,  APHIS,  USDA,  room 
568-C,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  no  later 
than  July  1, 1994.  Participants  should 
limit  presentations  to  10  minutes  in 
order  to  allow  everyone  wishing  to 
speak  an  opportunity  to  be  heard.  A-ny 
person  attending  the  meeting  who  did 
not  register  with  APHIS  by  July  1  will 
be  given  an  opporhmity  to  speak  after 
the  registered  speakers  have  completed 
their  presentations,  as  time  permits.  All 
participants  are  requested  to  submit  a 
written  or  computer  disc  copy  of  their 


presentation  to  APHIS  on  the  day  of  the 
meeting. 

Any  person  who  is  unable  to  attend 
the  public  meeting  but  wishes  to 
comment,  or  any  person  who  attends 
the  public  meeting  but  wishes  to  submit 
additional  comments,  may  send  written 
comments  to  Ms.  Joy  DeArce,  at  the 
address  listed  for  her  above,  no  later 
than  July  22, 1994. 

Done  in  Washington,  DC,  this  15th  day  of 
)une  1994. 

Alex  B.  Thiermann, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  94-14930  Filed  6-17-94;  8:45  ami 
BILLING  CODE  3410-34-P 


Federal  Grain  Inspection  Service 

Invitation  To  Serve  on  Federal  Grain 
Inspection  Service  Advisory 
Committee 

Under  authority  of  section  20  of  the 
United  States  Grain  Standards  Act  (Act), 
the  Secretary  of  Agriculture  established 
the  Federal  Grain  Inspection  Servic;e 
(FGIS)  Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981,  to 
provide  advice  to  the  FGLS 
Administrator  on  implementation  of  the 
Act.  Public  Law  100-518  extended  the 
authority  for  the  Advisory  Committee 
through  September  30, 2000. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 

Members  of  the  Committee  serve 
without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  tlieir 
homes  or  regular  places  of  business  in 
performance  of  Committee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code.  Alternatively,  travel 
expenses  may  be  paid  by  Committee 
members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  six  alternate  members  whose  terms 
expire  in  May  1994  and  June  1994. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact; 
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David  R.  Shipman,  Acting 
Administrator,  FGIS  Room  1094-S,  P.O. 
Box  96454,  Washington,  D.C.  20090- 
6454,  in  writing  and  request  Form  AD- 
755,  which  must  be  completed  and 
submitted  to  the  Administrator  at  the 
above  address  not  later  than  August  19, 
1994.' 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  or  marital 
status. 

The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated:  June  14, 1994. 

David  R.  Shipman, 

Acting  Administrator. 

IFR  Doc.  94-14887  Filed  6-17-94;  8:45  am] 
BILLING  CODE  3410-EN-M 


Forest  Service 

Quartz  Mountain  Gold  Project,  Fremont 
National  Forest,  Lake  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  September  29, 1987,  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (E!S) 
for  the  Quartz  Mountain  Gold  Project  on 
the  Fremont  National  Forest  was 
published  in  the  Federal  Register  (52 
FR  36447). 

Because  the  proponent  decided  not  to 
develop  the  site  I  have  decided  to 
terminate  the  environmental  analysis 
process.  There  will  be  no  draft  or  final 
EIS  for  the  Quartz  Mountain  Gold 
Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Dave  Schmitt, 
Environmental  Coordinator,  524  North 
G  Street,  Lakeview,  Oregon  97630  or 
telephone  (503)  947-6326. 

Dated;  June  9, 1994. 

Charles  R.  Graham, 

Forest  Supervisor. 

(FR  Doc.  94-14911  Filed  6-17-94;  8:45  am] 
BILLING  CODE  3410-11-M 


Elkhorn-Cedar  Timber  Sales, 
Willamette  National  Forest,  Marion 
County,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  July  16, 1991,  a  notice  of 
intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 


Elkhom-Cedar  Timber  Sales  on  the 
Detroit  Ranger  District  of  the  Willamette 
National  Forest  was  published  in  the 
Federal  Register  (56  FR  32373).  The 
Forest  Ser\dce  hereby  give  notice  that 
the  NOI  for  this  project  is  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  David  Leach,  Planning 
Coordinator,  Detroit  Ranger  District,  HC 
73  Box  320,  Mill  City,  Oregon  97360, 
phone;  503-854-3366. 

Dated:  June  9, 1994. 

Darrel  L.  Kenops, 

Forest  Supervisor. 

IFR  Doc.  94-14910  Filed  6-17-94;  8:45  am] 
BILLING  CODE  34ie-1l-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 

Title:  Petition  by  a  Firm  for 
Certification  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance. 

Form  Niimbeiis):  ED-8  AGP. 

Agency  Approval  Number:  0610-0091. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1576  hours. 

Number  of  Respondents:  197. 

Avg  Hours  Per  Response:  8  hours. 

Needs  and  Uses:  This  collection  of 
informationis  used  by  producing  firms 
to  provide  information  demonstrating 
that  increased  imports  are  an  important 
cause  of  its  decline  in  sales  and/or 
production  and  to  the  separation  or 
threat  of  separation  of  a  significant 
portion  of  its  workers. 

Affected  Public:  Business  firms  which 
vary  in  size,  including  small  ones. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230, 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 


3208,  New  Executive  Office  Building, 
Washington,  DC  20503, 

Dated:  June  16, 1994. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

IFR  Doc.  94-14959  Filed  6-17-94;  8:45  am] 
BILLING  CODE  3510-CW 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Training  Panel  of  the  USAF 
Scientific  Advisory  Board’s  1994 
Summer  Study  on  “Mission  Support  & 
Enhancement  for  Foreseeable  Aircraft 
Force  Structure”  will  meet  on  6-8  July 
1994  at  Wright  Patterson  AFB,  OH  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  service  life  of 
current  inventory  aircraft. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-14933  Filed  6-17-94;  8:45  am] 
BILLING  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  Ad  Hoc  Study  Panel  on  USAF 
Space  Launch  Capabilities  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
20-22  July  1994  at  The  ANSER 
Corporation,  1215  Jefferson  Davis 
Highway,  Arlington,  VA  from  8:00  a;m. 
to  5:00  p.m. 

The  purpose  of  this  meeting  will  be  to 
discuss  topics  related  to  Space  Launch 
Systems  Technologies,  and  draft  a  study 
report. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-14934  Filed  6-17-94;  8:45  am] 
BILUNG  CODE  3S10-01-P 
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Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10la)(2j  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcem^it  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6-8  July  1994. 

Time  of  Meeting:  0900-1700. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board’s 
Summer  Study  Team  on  ‘Technical 
Architecture  for  C4l”  will  meet  in  the 
Pentagon  to  hear  selected  briefings  on 
Architecture  and  Standards.  This  meeting 
will  be  open  to  the  public,  .^ny  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contracted  for  further 
iiiformation  at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-14862  Filed  6-17-94;  8:45  am] 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Advisory  CcmmitteeOn  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Ccmimittee  Act  (Pub. 

L.  No.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeiing; 
DATE  AND  TIME:  July  5, 1994, 11  a.m.- 
3<30  p.m.;  July  6, 1994,  9  a.m.-3  p.m. 
Pi-ACE:  Washington  Vista  Hotel,  1400  M 
Street,  NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Klaidman,The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW.,  suite 
GOO,  Washington,  DC  20036.  Telephone; 
(202) 254-9795. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Advisory 
Committee  on  Human  Radiation 
Experiments  was  established  by  the 
President,  Executive  Order  No.  12891, 
January  15, 1994,  to  provide  advice  and 
recommendations  on  the  ethical  and 
scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
sponsored  by  the  United  States 
Government.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radi^oa 
Interagency  Working  Group,  the 
members  of  which  include  the  Secretary 
of  Energy,  the  Secretary  of  Defen.se,  the 
Secretary  of  Health  and  Human 


Services,  the  Secretary  of  Veteran 
Affairs,  the  Attorney  General,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 
Tuesday,  July  5,  1994 

11:00  a.m. — Call  to  Order  and  Opening 
Remarks 

11:10  a.m. — ^Briefing  on  Background 
Issues,  Advisory  Committee 
Members 
1:00  p.m. — Lunch 

2:15  p.m.— Reports  from  Subcommittees 
4:15  p.m. — Break 

4:30  p.m. — ^Public  Comments  (5-minute 
rule) 

5:30  p.m. — Meeting  Adjourned 
Wednesday,  July  6,  1994 

9:00  a.m. — Opening  Remarks 
9:15  a.m. — ^Discussion,  Status  of 

Document  Collection  and  Review 
10:45  a.m. — ^Break 
11:00  a.m. — Discussion,  Status  of 
Dotximent  Collection  and  Review 
(continued) 

12:15  p.m.-^Lunch 

1:30  p.m. — ^Discussion,  Status  of 

Document  Ctdlection  and  Review 
(continued) 

3:00  p.m. — ^Meeting  Adjourned 
A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  5-minute 
oral  statement  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
business  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  betv.’een  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC,  on  June  15, 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  94-14954  Filed  6-19-94-,  8:45  am) 
BILUNG  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Comroission 

Public  Meeting  Scheduled  for 
Licensing  of  Kennebec  River  Basin 
Hydroelectric  Proiects 

June  14. 1994. 

The  Federal  Energy  Regulatory 
Commission’s  (FERC)  Office  of 
Hydropower  Licensing  will  hold  two 
“Scoping”  Meetings  to  identify  issues 
that  should  be  evaluated  in  the 
preparation  of  an  Environmental  bn  pact 
Statement  (EIS)  for  the  licensing  of 
hydroelectric  project  within  the 
Kennebec  River  Basin.  The  hydropower 
projects  are  located  north  of  the  City  of 
Augusta,  Maine.  The  projects  are: 

Weston,  Ft.  Halifax.  Automatic,  Union 
Gas,  Rice  Rips,  Oakland,  Wyman, 
Moosehead,  Moxie,  Edwards,  and  Sandy 
River. 

The  first  scoping  meeting  will  be  held 
July  13, 1994,  at  7:30  p.m.  until  10:30 
p.m.  at  the  Cushnoc  Auditorium  of  the 
Augusta  Civic  Center,  Augusta,  Maine. 
Issues  of  primary  concern  to  the  general 
public  will  be  the  focus  of  the  meeting. 

The  second  scoping  meeting  will  be 
held  July  14, 1994,  from  8:30  a.m.  until 
12:30  p.m.  in  the  Washington  and  York 
rooms  of  the  Augusta  Civic  Center. 

Issues  of  primary  concern  to 
government  agencies  will  be  the  focus  of 
the  session. 

The  .Augusta  Civic  Center  can  be 
reached  from  the  Maine  Turnpike  by 
taking  Exit  31-South  onto  Qvic  Center 
Drive;  proceed  one-half  mile  to  the  Civic 
Center  entrance. 

FERC  has  prepared  a  “Scoping 
Document”  providing  details  of  projects 
proposed  operations  and  a  preliminary 
list  of  environmental  impact  issues  to  w 
examined.  Copies  will  be  available  at 
the  meeting  or  can  be  obtained  by 
writing:  FERC — Kennebec  Projects,  c/o 
Doug  Hjorth,  Stone  &  Webster,  245 
Summer  Street,  Boston,  MA  02210. 

Participants  wishing  to  make  oral 
^  comments  at  the  scoping  meetings  are 
asked  to  keep  them  brief. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  John 
Blair,  Task  Monitor,  FERC,  (202)  219- 
2845. 

Lois  D.  Ca.shel, 

Secretary. 

IFR  Doc.  94-14895  Filed  6-17-94;  8:45  am) 
BILLING  CODE  STtT-OI-M 
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[Docket  No.  ER94-1 039-000,  et  al.] 

Gulf  States  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  13, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Gulf  States  Utilities  Company 

(Docket  No.  ER94-1039-0001 

Take  notice  that  Gulf  States  Utilities 
Company  (Gulf  States),  on  May  11, 

1994,  tendered  for  filing  an  amendment 
in  this  docket  in  response  to  requests  for 
information  by  the  Staff. 

Gulf  States  requests  an  effective  date 
of  April  1, 1994,  for  the  filings  in  this 
docket.  To  the  extent  necessary.  Gulf 
States  requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission’s  regulations  to 
allow  the  effective  date. 

A  copy  of  the  amendment  was  served 
upon  ^st  Texas  Electric  Cooperative, 
Inc.,  Sam  Rayburn  G&T  Electric 
Cooperative,  Inc.,  and  Tex-La  Electric 
Cooperative  of  Texas,  Inc. 

Comment  date:  June  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Vesta  Energy  Alternatives  Company 
[Docket  No.  ER94-1 168-000) 

Take  notice  that  on  June  1, 1994, 

Vesta  Energy  Alternatives  Company 
(VEA)  submitted  for  filing  a  supplement 
clarifying  and  modifying  its  April  19, 
1994  application  for  waivers  and 
blanket  approvals  under  various 
Commission  regulations  and 
authorizations  enabling  VEA  to  engage 
in  electric  power  and  energy 
transactions  as  a  marketer  and  broker. 

In  its  June  1, 1994  filing,  VEA  sets 
forth  the  companies  with  which  it  is 
affiliated,  which  VEA  describes  as 
involved  in  the  natural  gas  industry. 
Additionally,  VEA  states  that  even 
though  VEA  has  no  affiliates  with  which 
it  could  do  so,  VEA  is  modifying  its  Rate 
Schedule  No.  1  to  make  clear  that  it  will 
not  use  the  authority  sought  herein  to 
engage  in  sales  of  energy  to  or  from  or 
requiring  facilities  of  an  entity 
controlled  by,  under  common  control 
with  or  controlling  VEA. 

Comment  date:  June  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennsylvania  Power  Company 
[Docket  No.  ER94-1 281-000) 

Take  notice  that  on  May  20, 1994, 
Pennsylvania  Power  Company  tendered 
for  filing  a  document  entitled  “Petition 
^or  Permission  to  Charge  An  Increase  In 


Rates  Under  Settlement  Agreements 
Pending  Commission  Action.” 

Comment  date:  June  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER94-1303-0001 

Take  notice  that  on  May  25, 1994, 
Northern  States  Power  Company, 
Wisconsin  (NSP-W)  tendered  for  filing 
Amendments  to  its  Agreements  with  the 
Village  of  Cadott  and  the  City  of 
Wakefield.  NSP  indicates  that  the 
Amendments  extend  the  term  of  the 
Agreements  in  exchange  for  a  discount. 
NSP  asserts  that  similar  opportunities 
are  offered  to  all  of  its  wholesale 
requirements  customers.  NSP  requests 
w'aiver  and  an  effective  date  of  May  25, 
1994. 

Comment  date:  June  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  lae 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-14899  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  8717-01-P 


[Docket  No.  CP94-575-000,  et  al.] 

El  Paso  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

June  13. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 
[Docket  No.  CP94-575-0001 
Take  notice  that  on  June  1, 1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1942,  El  Paso,  Texas 
79978,  filed  an  application  at  Docket 


No.  CP94-575-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA)  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  El  Paso  to 
construct  and  operate  its  San  Juan 
Triangle  Expansion  Project,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  proposes  to  construct  and 
operate  about  29.7  miles  of  34-inch  loop 
pipeline  with  appurtenances  on  the 
Loop  Line  from  Blanco  Plant  to  the 
Gallup  Compressor  Station,  and  to 
install  a  replacement  compressor  on  one 
of  the  turbines  at  El  Paso’s  Gallup 
Compressor  Station. 

El  Paso  states  that  the  approximate 
cost  of  the  project  is  $25.8  million,  with 
a  resultant  third  year  cost  of  service  of 
only  approximately  $4  million  which  is 
an  impact  on  current  rates,  assuming  a 
100  percent  load  factor,  of  $.0021  per 
dth.  El  Paso  proposes  rolled-in  rale 
treatment  for  these  costs  in  its  first 
general  system-wide  rate  proceeding 
following  the  in-service  date  of  the 
project. 

El  Paso  states  that  in  its  ongoing 
review  of  the  operating  requirements 
and  capabilities  of  its  interstate  pipeline 
system,  together  with  the  potential 
availability  of  additional  volumes  to  its 
system,  El  Paso  has  determined  that 
expansion  of  its  San  Juan  Triangle  is 
warranted.  El  Paso  states  that  the 
existing  summer  design  capacity  of  the 
San  Juan  Triangle  System  is  2,460  MMcf 
of  natural  gas  per  day.  El  Paso’s  asserts 
that  its  studies  indicate  that  the  total 
supply  available  from  the  San  Juan 
Basin  will  approach  3300  MMcf  per  day 
in  1997.  El  Paso  states  that  the  proposed 
facilities  would  allow  it  to  receive 
additional  quantities  of  natural  gas 
which  are  available  today  and  are 
projected  to  become  available  in  the 
immediate  future  from  the  San  Juan 
Basin  area  of  a  New  Mexico  and 
Colorado. 

El  Paso  states  that  it  does  not  seek 
specific  authorization  to  transport  gas 
through  its  proposed  facilities  for 
specific  shippers.  El  Paso  states  that  it 
would  render  transportation  services 
through  such  facilities  under  Part  284  of 
the  Commission’s  regulations. 

El  Paso  further  states  that  it  would 
charge  its  current  and  effective  Part  284 
rates  for  transportation  through  the 
proposed  facilities.  El  Paso  further  states 
that  it  would  propose  in  its  first  general 
system-wide  rate  proceeding  following 
the  in-service  date  of  the  project  to 
“roll-in”  the  actual  costs  of  the 
completed  facilities. 

El  Paso  requests  that  the  Commission 
issue  authorization  no  later  than 
December  31, 1994,  because  it  must 
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initiate  construction  soon  thereafter  in 
order  to  meet  a  scheduled  in-service 
date  of  July  1, 1995. 

Comment  date:  July  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Viking  Gas  Transmission  Company 
IDocket  No.  CP94-583-0001 
Take  notice  that  on  June  3, 1994, 
Viking  Gas  Transmission  Company 
(Viking),  1010  Milam  Street,  P.O.  Box 
2511,  Houston,  Texas  77252,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP94-583-000  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  establish  an  additional  delivery  point 
under  Viking’s  blanket  certificate  issued 
in  Docket  No.  CP82-414-000  pursuant 
to  Section  7  of  the  NGA,  all  as  more 
fully  set  forth  in  the  request  which  is 
open  to  the  public  for  inspection. 

Viking  proposes  to  establish  an 
additional  delivery  point  consisting  of  a 
2-inch  hot  tap,  measurement  and  data 
acquisition  equipment,  located  in  Eau 
Claire  County,  VVisconsin.  Viking  states 
that  the  tap  would  be  used  to  provide 
an  additional  delivery  point  of  512  Mcf 
of  natural  gas  per  day  for  gas 
transportation  services  which  Viking 
currently  provides  for  Northern  States 
Power  Co. — Wisconsin  (NSPW).  Viking 
estimates  the  cost  of  these  facilities  to  be 
$117,750,  and  states  that  NSPW  agreed 
to  reimburse  Viking  for  the  cost  of  these 
facilities.  Viking  further  states  it  would 
offer  the  proposed  service  within  the 
existing  certificated  transportation 
entitlement  of  Viking’s  FERC  Rate 
Schedule  FT-A. 

Viking  reports  that  it  has  sufficient 
capacity  to  accomplish  the  proposed 
deliveries  without  detriment  to  its  other 
existing  customers. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 
IDocket  No.  CP94-587-0001 

Take  notice  that  on  June  6,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tenneco)  located  at  P.O.  Box  2511, 
Houston,  Texas,  77252-2511,  filed  in 
Docket  No.  CP94-587-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act.  Tenneco  requests 
that  the  Commission  issue  an  order 
permitting  it  to  uprate  an  existing 
compressor  unit  that  will  permit 
National  Fuel  Gas  Supply  Corporation 
(National)  to  provide  firm  natural  gas 
transportation  service  for  four  shippers. 
Tenneco  requests  authorization  to 
uprate  by  1,000  horsepower  an  existing 


compressor  unit  at  station  230C, 

Lockport  New  York,  to  permit  National 
to  provide  additional  firm 
transportation  services  in  an  aggregate 
maximum  quantity  of  10,270  Dth  per 
day,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tenneco  states  that  pursuant  to  the 
terms  of  a  Construction  and  Ownership 
Agreement  (C&O  Agreement)  and  as 
operator  and  co-owmer  of  the  Niagara 
Spur  Loop  Line  it  is  requesting  Section 
7(c)  authorization.  National  has  notified 
Tenneco  and  the  other  co-owners  of  its 
intention  to  use  its  expansion  rights  to 
serve  four  shippers.  Additionally, 
pursuant  to  the  C&O  agreement  National 
has  requested  that  Tenneco  uprate  an 
existing  compressor  on  the  Niagara  Spur 
Loop  Line  to  permit  the  transportation 
of  gas  from  the  Niagara  import  point  to 
an  interconnection  with  National’s 
facilities  at  East  Aurora,  New  York. 

Comment  date:  July  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 
[Docket  No.  CP94-590-0001 
Take  notice  that  on  June  7, 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  W'ay,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP94-590-000  a  request  pursuant  to 
Sections  157.205, 157.211,  and  157.216 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211,  and  157.216)  for  authorization 
to  replace  certain  metering  facilities  at 
its  Burbank  Heights  Meter  Station 
(Burbank  Station)  in  Franklin  County, 
W^ashington,  in  order  to  better 
accommodate  its  existing  firm 
maximum  daily  delivery  obligations 
(MDDO)  to  Cascade  Natural  Gas 
Corporation  (Cascade),  under 
Northwest’s  blanket  certificate  issued  in 
Docket  No.  CP82— 433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  it  presently  has 
finn  obligations  to  deliver  up  to  a  total 
of  10,002  Dt  per  day  (at  400  psig)  under 
Rate  Schedules  TF-1  and  TF-2,  to 
Cascade  at  the  Burbank  delivery  point. 
Northwest  further  states  that  the 
Burbank  Station  was  originally 
certificated  with  a  maximum  design 
delivery  capacity  of  approximately 
8,51 7.Dt  per  day  (at  400  psig).  Since  the 
maximum  design  capacity  of  the 
Burbank  Station  is  less  than  Northwest’s 
firm  delivery  obligation  to  Cascade, 
Northwest  is  proposing  to  upgrade  the 
Burbank  Station  by  replacing  the  two 


existing  2  inch  regulators  with  two  new 
3  inch  regulators.  Northwest  states  that 
it  also  plans  to  replace  the  relief  valve 
and  associated  valves  and  piping  and  to 
install  electronic  flow  measurement 
equipment.  It  is  stated  that  the  proposed 
facility  upgrade  will  increase  the 
maximum  design  delivery  capacity  of 
the  Burbank  Station  from  8,517  Dt  per 
day  to  approximately  24,670  Dt  per  day 
at  a  pressure  of  400  psig. 

Northwest  has  estimated  the  cost  of 
the  proposed  facility  upgrade  at  the 
Burbank  Station  to  be  approximately 
$280,294,  which  exclude  the  cost  of 
removing  the  old  facilities.  Northw'est 
avers  that  since  this  expenditure  is 
necessary  in  order  for  Northwest  to 
accommodate  existing  MDDO’s  at  the 
Burbank  Station,  Northwest  will  not 
require  any  cost  reimbursement  from 
Cascade. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP94-593-0001 
Take  notice  that  on  June  7, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP94-593-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
an  additional  point  of  delivery  for 
interruptible  transportation  service 
under  Part  284  of  the  Commission’s 
regulations.  Delivery  will  be  to  Newell 
Porcelain  Company,  Inc.  (Newell)  in 
Hancock  County,  West  Virginia,  under 
Columbia’s  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  provide  the 
interruptible  transportation  service 
pursuant  to  its  blanket  certificate  issued 
in  Docket  No.  CF86-240-000  and  under 
existing  authorized  Rate  Schedule  ITS 
within  certificated  entitlements  (which 
may  be  provided  under  firm  capacity 
released  by  other  shippers).  Columbia 
estimates  the  maximum  daily  quantity 
to  be  400  Dekalherms  per  day  (Dth)  and 
estimates  the  annual  quantity  to  be 
1 46.000  Dth. 

The  additional  point  of  delivery  has 
been  requested  by  Newell,  an  end-user, 
for  interruptible  tran.sportation  service 
for  industrial  use.  There  is  projected  to 
be  no  impact  on  Columbia’s  existing 
design  day  and  annual  obligations 
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because  of  the  interruptible  nature  of 
service  to  be  provided.  The  estimated 
cost  to  construct  this  point  of  delivery 
w’ill  be  approximately  $44,290  which 
includes  gross-up  for  income  tax 
purposes  and  Columbia  will  be 
reimbursed  for  the  total  cost  by  Newell. 

Columbia  says  that  it  will  comply 
with  all  of  the  environmental 
requirements  of  Sections  157.206(d) 
prior  to  construction  of  any  facilities. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Company, 

ANR  Pipeline  Company,  Great  Lakes 
Gas  Transmission  Limited  Partnership 

(Docket  No.  CP94-595-0001 

Take  notice  that  on  June  7, 1994 
Northern  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  ANR 
Pipeline  Company  (ANR)  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  Great  Lakes  Gas 
Transmission  Limited  Partnership 
(Great  Lakes)  One  Woodward  Avenue, 
Suite  1600,  Detroit,  Michigan  48226, 
filed  a  joint  application  in  Docket  No. 
CP94-595-000,  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  certain 
services  that  are  performed  for  Midwest 
Gas,  a  division  of  Midwest  Power 
Systems  Inc.  (Midwest  Gas),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Northern  is  requesting 
permission  and  approval  to  abandon  a 
transportation  service  it  performs  for 
Midwest  Gas.  Northern  states  that  this 
service  was  initially  authorized  by 
Commission  order  issued  July  24, 1973, 
in  Docket  No.  CP73-282,  and  is  being 
performed  under  Rate  Schedule  T-11,  a 
Transportation  Agreement  between 
Northern  and  Midwest  Gas  dated  March 
21, 1973.  ANR  and  Great  Lakes  are 
requesting  permission  and  approval  to 
abandon  an  associated  storage  and 
transportation  service  that  was  also 
authorized  in  Docket  No.  CP73-282,  and 
is  provided  under  a  Transportation  and 
Storage  Agreement  also  dated  March  21, 
1973  under  ANR’s  Rate  Schedule  X-36 
and  Great  Lakes’  Rate  Schedule  X— 4. 

It  is  stated  that  Northern  has  been 
notified  of  Midwest  Gas’  intent  to  assign 
its  interest  in  the  1973  Agreement  to 
Minnegasco,  a  division  of  Arkla,  Inc. 
(Minnegasco).  It  is  further  stated  that  as 
a  result  of  a  property  Exchange 
Agreement  tetween  Minnegasco  and 
Midwest  Gas,  that  Minnegasco  agreed  to 
acquire  Midwest  Gas’  Minnesota  service 
territories.  It  is  averred  that  since  the 
service  associated  with  the  1973 


Agreement  is  primarily  to  serve 
customers  only  in  Minnesota,  Midwest 
Gas  no  longer  has  any  incentive  to 
maintain  the  1973  Agreement  after  the 
transfer  of  its  Minnesota  distribution 
facilities  to  Minnegasco. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date;  July  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Equitrans,  Inc, 

(Docket  No.  CP94-596-0001 

Take  notice  that  on  June  8, 1994, 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP94-596-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  a  new  delivery 
point  in  Heaters,  Braxton  County,  West 
Virginia,  for  service  to  Equitable  Gas 
Company  (Equitable),  under  Equitrans’ 
blanket  certificate  issued  in  Docket  No. 
CP83-508-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  construct  and 
operate  facilities  for  service  to 
Equitable,  which  will  deliver  gas  to  a 
retail  customer  in  Heaters,  West 
Virginia.  Equitrans  estimates  that  the 
facilities  would  be  used  for  the  delivery 
of  1  Mcf  of  gas  on  a  peak  day  and  that 
the  gas  would  be  deUvered  under 
Equitrans’  Rate  Schedule  FTS.  It  is 
stated  that  the  estimated  volume  is 
within  Equitable’s  existing  certificated 
entitlement  from  Equitrans.  It  is  further 
stated  that  Equitrans’  tariff  does  not 
prohibit  the  proposed  addition  of  a 
delivery  point.  It  is  asserted  that 
Equitrans  can  accomplish  the  deliveries 
without  detriment  to  its  other 
customers. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Northern  Natural  Gas  Company 
(Docket  No.  CP94-598-0001 

Take  notice  that  on  June  9, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP94-598-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  a 
new  delivery  point  and  appurtenant 
facilities  to  accommodate  natural  gas 


deliveries  to  the  City  of  Sunray 
(Sunray),  a  local  distribution  company, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  asserts  that  the  proposed 
delivery  point  will  permit  Northern  to 
accommodate  natural  gas  deliveries 
under  a  currently  effective 
transportation  service  agreement  for 
residential,  commercial  and  industrial 
consumption.  Northern  will  transport 
the  volumes  proposed  to  be  delivered  to 
Sunray  pursuant  to  Northern’s 
transportation  rate  schedules  and 
service  agreements.  Northern  estimates 
that  the  proposed  peak  day  quantity  at 
Sunray  will  be  2,000  MMBtu  and  the 
annual  quantity  will  be  182,500  MMBtu. 

Northern  estimates  that  the  proposed 
facilities’  cost  to  install  the  town  border 
station  is  $22,500  and  Simray  will 
reimburse  Northern  for  the  cost  of  these 
facilities. 

Northern  states  that  the  delivery  of 
Sunray’s  volumes  will  impact 
Northern’s  peak  day  and  annual 
deliveries.  Northern  claims  that  it  has 
sufficient  capacity  to  accommodate  the 
proposed  changes  without  detriment  to 
Northern’s  other  customers. 

Comment  date;  July  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  Will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Proc^ure,  a  hearing  will 
be  held  without  further  notice  before  the 
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Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  forma!  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  inten^ention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Dcx:.  94-14897  Filed  6-16-94;  8:45  am) 

BILUNG  CODE  6717-01-P 


[Docket  No.  CP94-692-000] 

Columbia  LNG  Corporation  and  Cove 
Point  LNG  Limited  Partnership; 
Application 

June  14, 1994. 

Take  notice  that  on  June  7, 1994, 
Columbia  LNG  Corporation  (Columbia 
LNG)  and  Cove  Point  LNG  Limited 
Partnership  (Cove  Point  LNG)  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA),  15  U.S.C. 

§  717f(c),  and  subpart  A  of  Part  157  of 
the  Commission’s  regulations,  18  CFR 
157.5,  et  seq.  (1993).  Columbia  LNG 
requests  authorization  to  (i)  add  a  new 
point  of  delivery  for  Washington  Gas 
Light  Company  (Washington);  and  (ii) 
construct  and  operate  a  new  12-inch  tap 
at  White  Plains,  Charles  County, 
Maryland  from  which  gas  will  be 
delivered  to  Washington.  Columbia  LNG 
and  Cove  Point  LNG  request  expeditious 
consideration  of  their  application  due  to 


an  urgent  request  from  Washington  to 
have  the  tap  in  place  by  the  up-coming 
winter  heating  season  to  avoid  the  kind 
of  pressure-related  difficulties 
experienced  by  Washington  on  its 
southern  Maryland  system  during  the 
severe  weather  last  winter. 

Columbia  LNG  and  Cove  Point  LNG 
request  that  the  Commission  act  upon 
the  application  independently  of  the 
applications  filed  by  Columbia  LNG  in 
Docket  No.  CP94— 57-000,  as  amended, 
and  Cove  Point  LNG  in  Docket  No. 
CP94-59-000,  as  amended.  Columbia 
LNG  has  an  application  pending  in 
Docket  No.  CP94-5 7-000,  as  amended, 
in  which  it  is  seeking  authorization  to 
abandon  its  facilities  subject  to  the 
Commission’s  jurisdiction  and  to 
transfer  those  facilities  to  Cove  Point 
LNG.  Cove  Point  LNG  has  an 
application  pending  in  Docket  No. 
CP94— 59-000,  as  amended,  in  which 
Cove  Point  LNG  is,  inter  alia,  seeking 
authorization  (i)  to  acquire  Columbia 
LNG’s  facilities;  (ii)  for  a  blanket 
construction  certificate;  and  (iii)  to 
provide  firm  peaking  services  and  firm 
and  interruptible  transportation  on  an 
open  access  and  non-discriminatory 
basis  under  subparl  G  of  Pari  284  of  the 
Commission’s  regulations. 

In  the  event  that  Commission  action 
in  this  proceeding  occurs  after 
acceptance  of  a  certificate  by  Cove  Point 
LNG  in  Docket  No.  CP94-59-000  and 
the  transfer  of  the  facilities  to  Cove 
Point  LNG,  Columbia  LNG  and  Cove 
Point  LNG  request  that  the  authorization 
granted  in  this  proceeding  be  issued  to 
Cove  Point  LNG  or  in  the  alternative,  be 
freely  transferable  by  Columbia  LNG  to 
Cove  Point  LNG.  Columbia  LNG  and 
Cove  Point  LNG  state  that  Cove  Point 
LNG  is  a  party  to  this  proceeding  in 
order  to  facilitate  this  request. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  July  5, 

1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214  (1993))  and  the 
Regulations  under  the  NGA  (18  CFR 
157.10  (1993)).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission’s  Rules  of 
practice  and  Procedtire,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  If  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-14894  Filed  6-17-94;  8.4.5  am] 
BILUNG  CODE  8717-01-M 


[Docket  No.  ER94-1 029-000] 

Equitable  Resources  Marketing  Co.; 
Notice  of  Issuance  of  Order 

June  14, 1994, 

On  March  10, 1994  and  April  12, 

1994,  Equitable  Resources  Marketing 
Company  (Equitable)  submitted  for 
filing  a  rate  schedule  under  which 
Equitable  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Equitable  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Equitable 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Equitable. 

On  June  7, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Equitable  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Equitable  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
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that  such  issuance  or  assumption  is  for 
some  lawful  ok^ect  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  tiw  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  stK>wing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Equitable’s  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  fca*  Sling  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  7, 
1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  VVashingtcm, 
DC  20426. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-14898  Filed  6-17-94;  8;45  ami 
BILLING  CODE  6717-01-P 


[Docket  No.  ER94-389-000] 

Tenaska  Power  Services  Co.;  Issuance 
of  Order 

lune  14. 1994. 

On  December  23, 1993.  February- 1, 
1994,  and  March  29. 1994,  Tenaska 
Power  Services  Company  (TPS)  filed  a 
rate  schedule  under  which  TPS  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  TPS 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
TPS  requested  that  the  Omimission 
grant  blanket  approval  under  18  CFR 


Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  TPS. 

On  May  26, 1994,  pursuant  to 
delegated  authority,  the  Director, 

Division  of  Applications,  Office  of 
Electric  Pow'er  Regulation,  granted 
requests  for  blanket  approval  imder  18 
CFR  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of  * 
issuances  of  securities  or  assumptions  of 
liability  by  TPS  should  file  a  motion  to 
intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  TPS  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  'TPS’s  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  27, 
1994. 


Copies  of  the  full  ^ext  of  the  order  are 
available  fi-om  the  Commission’s  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street.  NE.,  Washington. 
DC  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-14896  Filed  6-17-94;  8:45  am) 
BILLING  CODE  S717-«t-i> 


Notice  of  Cases  Filed  With  the  Office 
of  Hearings  and  Appeals;  Week  of 
April  22  Through  April  29, 1994 

During  tha  Week  of  April  22  through 
April  29, 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Apr.  22  through  Apr.  29,  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Feb.  28.  1994  . 

Texaco/Tom’s  Texaco.  Eureka,  NV . 

RR321-157  ... 

i 

Request  for  modification/rescission  in  the  Texaco  refund  pro¬ 
ceeding.  If  granted:  The  November  8,  1993  Dismissal  Let¬ 
ter  (Case  No.  RF321-18466)  issued  to  Tom’s  Texaco  re¬ 
garding  the  firm’s  Application  for  Refund  submitted  in  the 
Texaco  refund  proceeding  would  be  modified. 

Apr.  25,  1994  . 

Mary  Jane  Disney,  Rockville,  MD . 

LFA-0369  . 

Appeal  of  an  information  request  denial.  If  granted:  The 
March  25,  1994  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Office  of  Placement  and  Administration  would 
be  rescinded,  and  Mary  Jane  Disney  would  receive  access 
to  a  copy  of  all  contracts  awarded  to  Research  Planning, 
Inc.,  in  fiscal  years  1993  or  1994,  specifically  in  respect  to 
the  identity  of  key  personnel. 

Apr.  26,  1994  _ 

Buchanan  Oil  Corporation  Abingdon, 
VA. 

LEE-0114  . 

Exception  to  the  reporting  requirements.  If  granted:  Bu¬ 
chanan  Oil  Corporation  would  rwt  be  required  to  file  Form 
EIA-782B,  “ReseHers’/Retailers’  Monthly  Petroleum  Prod¬ 
uct  Sates  Report” 

Apr.  28. 1994  . . 

De  Goodrich.  Grove  OK . 

LFA-0370  . 

Appeal  of  an  information  request  denial.  If  granted:  De 
Goockich  would  receive  access  to  requested  information 
from  the  Southwestern  Power  Administration.  Tulsa,  Okla¬ 
homa,  via  a  Freedom  of  information  Request. 
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Refund  Applications  Received 


Dated  received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

04/22/94  thru  04/ 
25/94. 

04/25/94  . 

Crude  oil  refurxl  applications  received . . . 

RF272-95237 
thru  RF272- 
95259. 

RF304-15453. 
RF321-20978. 
RF321 -20977. 
RF321-20976. 
RF321 -20979. 

Randy  Service  Station . 

04/26/94  . 

J.W.  Drilling  . . . . .  . 

04/26/94  . 

Masonic/Groesbrock  Texaco . 

04/28/94  . 

North  WasNngton  Texaco . . 

04/29/94  . 

Kael’s  Sunset  Texaco . . . 

[FR  Doc.  94-14956  Filed  6-17-94;  8:45  ami 
BILLING  CODE  e450-01-P 


Notice  ot  Cases  Filed  With  the  Office 
of  Hearings  and  Appeals  Week  of  April 
15  through  April  22, 1994 

During  the  Week  of  April  15  through 
April  22, 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  June  13, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appettls. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


[Week  of  Apr.  15  through  Apr.  22, 1994] 

Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

Apr.  8,  1994  . 

Standard  Oil  (Indiana)  (Amoco)/ldaho, 
Boise,  ID. 

RM21-268 . 

Request  for  modification/rescission  in  Idaho  Second  Stage 
refurxl  proceeding.  If  Granted:  The  December  10,  1984, 
June  19, 1987,  and  November  23, 1982  Decisions  arxl  Or¬ 
ders  (Case  Nos.  RQ21-129,  RQ21-370,  and  RM21-85) 
issued  to  Idaho  regarding  the  state's  /tf^ication  for  Re- 
furxJ  submitted  in  the  StarxJard  Oil  (lndiana)(Amoco)  sec¬ 
ond  stage  refund  proceeding  would  be  modified. 

Apr.  19,  1994  . 

Native  Americans  for  a  Clean  Envirorv 
ment  Washington,  DC. 

LFA-0367  . 

Appeal  of  an  information  request  denial.  If  Granted:  Native 
Americcins  for  a  Clean  Environment  would  receive  access 
to  documents  relating  to  a  proposal  by  the  Sequoyah 
Fuels  Corporation  to  process  depleted  uranium 
hexafluoride  into  uranium  oxide  and  hydrofluoric  acid  at 
the  firm’s  Gore,  (Oklahoma  facility. 

Apr.  20,  1994  . 

Galaxir  Oil  Ltd.,  Rensselaer,  NY . 

LEE-0110  . 

Exception  to  the  reporting  requirements.  If  Granted:  Galaxir 
Oil  Ltd  would  rxit  be  required  to  file  Form  EIA-782B, 
"Resellers’/Retailers'  Monthly  Petroleum  Product  Sales 
Report” 

Do  . 

Woodstock  Gristmill,  Companies,  Inc., 
Woodstock,  VT. 

LEE-0111  . 

Exception  to  thie  reporting  requirements.  If  Granted:  V/ood- 
stock  Gristmill  Companies,  Inc.,  would  not  be  required  to 
file  Form  EIA-782B,  ‘‘Resellers’/Retailers’  Monthly  Petro¬ 
leum  Product  Sales  Report.” 

Apr.  21,  1994  . 

Wortman  Oil  Company,  Inc.,  La 
Crescenta,  CA. 

LEE-0112  . 

Exception  to  the  reporting  requirements.  If  Granted:  Wortman 
Oil  Company,  Inc.,  would  not  be  required  to  file  Form  EIA- 
782B.  “Resellers’/Retailers’  MontNy  Petroleum  Product 
Sales  Report.” 

Do  . 

Gonsoulin  Energy  (Corporation  and 
Gonsoulin  Industries,  lix.,  Washing¬ 
ton,  D.C. 

LEF-0124  . 

Implementation  of  special  refund  procedures.  If  Granted:  The 
Office  of  Hearings  and  Appeals  would  implement  Special 
Refurxl  Procedures  pursuant  to  10  CFR,  Part  205,  Subpart 
V,  in  connection  with  a  June  30,  1993  Consent  Order  en¬ 
tered  into  with  Gonsoulin  Energy  Corp.  and  Gonsoulin  In¬ 
dustries,  Inc. 

Do  . 

Akin,  Gump,  Strauss,  Hauer,  &  Feld, 
L.L.  P.,  WasNngton,  D.C. 

LFA-0368 . 

Appeal  of  an  information  request  denial.  If  Granted:  Akin, 
Gump,  Strauss,  Hauer  &  Feld,  L.L.P.,  would  receive  a 
copy  of  the  United  Slates/Russia  Highly  Enriched  Uranium 
Purchase  Agreement. 

Apr.  21,  1994  . 

Las  Energy  Corporation,  Winter  Park,  FL 

LEE-0113  . 

Exception  to  the  reporting  requirements.  If  Granted:  Las  En¬ 
ergy  Corporation  would  rx>t  be  required  to  file  Form  EIA- 
782B,  “Resellers’/Retailers’  Monthly  Petroleum  Product 
Sales  Report.” 
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Refund  Applications  Received 


•  Date  received 

Name  of  Refund  Proceeding/f>lame  of  Refund  Applicant 

Case  No. 

04/15/94  thru  04/ 

Crude  oil  refund  applications  received . . . 

RF272-95224 

22/94. 

thru  RF272- 

95236. 

04/19/94  . 

Hamden’s  Texaco  . 

RF321-20973. 

04/19/94  . 

Frank’s  Texaco  . 

RF321-20974. 

04/20/94  . 

Eau  Claire  Transit . 

RC272-236. 

04/20/94  . 

Hughten’s  Gulf . 

RF300-21788. 

04/20/94  . 

BRW  Fuel  Company . 

RF300-21789. 

04/21/94  . 

Yorktown  Gulf  II . 

RF30(>-21790. 

(FR  Doc.  94-14955  Filed  6-17-94;  8:45  am] 
BILLING  CODE  64S0-C1-P 


Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals,  Week  of  March  28  Through 
April  1. 1994 

During  the  week  of  March  28  through 
April  1, 1994,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated;  June  13, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appeal 

Cowles  Publishing  Company,  3/30/94, 
LFA-0360 

Cowles  Publishing  Company  (Cowles) 
filed  an  Appeal  from  a  partial  denial  by 
the  DOE’S  I^chland  Operations  Office  of 
a  Request  for  Information  which  tlie 
firm  had  submitted  under  the  Freedom 
of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  it  was  unable  to  render  a 
determination  on  the  threshold  issue  of 
whether  the  withheld  documents 
constituted  “agency  records”  for 
purposes  of  the  FOIA.  Accordingly,  the 
DOE  remanded  the  matter  to  the 
Richland  Operations  Office  with 
instructions  to  investigate  and  review 
the  matter  further  and  to  consider 


several  relevant  inquiries  raised  by' 
Cowles  on  Appeal. 

Requests  for  Exception 

Marbob  Energy  Corporation,  3/28/94, 
LEE-0066 

Marbob  Energy  Corporation  (Marbob) 
filed  an  Application  for  Exception  from 
the  requirement  that  it  file  Form  ELA- 
23,  the  “Annual  Survey  of  Domestic  Oil 
and  Gas  Reserves.”  Marbob  claimed  that 
it  lacked  the  necessary  technical 
personnel  to  provide  the  information 
requested  in  Form  EIA-23.  In 
considering  the  request,  the  DOE  found 
that  there  were  no  technical  personnel 
required  to  complete  the  form  other 
than  those  already  employed  by 
Marbob.  The  DOE  also  concluded  that 
the  firm  was  not  suffering  a  serious 
hardship  and  was  not  adversely  affected 
by  the  reporting  requirement  in  a  way 
that  was  significantly  different  from  the 
burden  borne  by  similar  reporting  firms. 
Therefore,  the  DOE  denied  Marbob’s 
Application  for  Exception. 

Ward  Oil  Co.,  3/29/94,  LEE-0088 

Ward  Oil  Co.  (Ward)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (ELA)  reporting 
requirements  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  “Reseliers’/Retailers’  Monthly 
Petroleum  Product  Sales  Report.”  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  suffering  a  gross 
inequity  due  to  the  long  illness  and 
death  of  the  firm’s  office  manager. 
Accordingly,  the  DOE  determined  that 
the  exception  request  be  granted  in  part 
and  that  Ward  should  be  removed  from 
the  survey  from  March  1994  through 
December  1994. 

Refund  Applications 

Atlantic  Richfield  Company/ Phoenix 
Steel  Corporation,  3/29/94,  RF304- 
12974 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  LK,  Inc.,  on  behalf  of  Phoenix  Steel 
Corporation  in  the  Atlantic  Richfield 
Company  Subpart  V  special  refund 


proceeding.  The  Phoenix  Steel 
Application  was  denied  because  LK, 

Inc.  failed  to  show  it  w'as  authorized  to 
represent  Phoenix  Steel  and  the  DOE 
was  unable  to  contact  Phoenix  Steel  or 
an  employee  of  the  company. 

Atlantic  Richfield  Company/Small’s 
Garage,  et  ai,  4/1/94,  RF304-4881 
DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  The 
DOE  determined  that  the  refund  claims 
be  denied,  because  the  individual  who 
filed  the  Applications,  Nic  Schnettler, 
admitted  that  they  were  fraudulent. 

After  pleading  guilty  to  mail  fraud,  Mr. 
Schnettler  was  sentenced  to  two  years 
probation  and  ordered  to  pay  $7,000  in 
restitution  by  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois.  Although  the  ARCO  proceeding 
was  closed  on  December  3, 1993,  five  of 
the  six  Applicants  were  given  thirty 
days  from  the  date  of  the  Decision  to  file 
Applications  on  their  own  in  the  ARCO 
proceeding.  The  other  Applicant  has  an 
Application  pending. 

Gulf  Oil  Corp./New  York  Telephone  Co., 
3/30/94,  RR300-256 
The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  by  Resource  Refunds,  Inc.  (RRI)  in 
the  Gulf  Oil  Corp.  special  refund 
proceeding  on  behalf  of  New  York 
Telephone  Company  (NYT).  RRI,  in 
filing  the  Motion,  requested  that  the 
DOE  reverse  its  earlier  decisions 
dismissing  NYT’s  Application  for 
Refund  because  it  was  filed  after  the 
final  filing  deadline  in  the  Gulf  Oil 
Corp.  special  refund  proceeding.  RRI 
further  alleged  that  certain  staff 
members  of  the  IXDE  were  prejudiced 
against  RRI  and  that  the  prejudice 
influenced  the  DOE’s  decision  to 
dismiss  NYT’s  Application  for  Refund 
and  deny  NYT’s  first  Motion  for 
Reconsideration.  The  DOE,  as  a 
discretionary  matter,  reviewed  the 
Motion  and  determined  that  it  should  be 
denied.  The  DOE  found  that  RRI  had 
presented  no  new  information  or 
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compelling  reason  that  warranted 
reversing  the  previous  decisions.  The 
DOE  also  found  RRTs  allegations  of  bias 
to  be  unfounded. 

Murphy  Construction  Co.,  et  al..  3/28/ 

94,  BF272-91456 

The  EKDE  issued  a  Decision  and  Order 
granting  seven  Applications  for  Refund 
filed  in  the  crude  oil  refund  proceeding. 
This  Decision  and  Order  incorporated 
simplified  language  as  part  of  an 
ongoing  attempt  to  improve  service  to 
the  doe’s  stakeholders  and  customers. 
With  respect  to  one  application,  the 
DOE  noted  that  the  applicant  had 
included  purchases  of  asphalt  concrete. 
The  DOE  held  that  asphalt  concrete  did 
not  qualify  as  a  covered  product  and 
therefore  reduced  the  applicant’s 
gallonage  to  reflect  the  exclusion  of 
asphalt  concrete. 

Standard  Oil  Co.  (Ainoco)/Indiana,  3/ 
29/94,  RM21-265 

The  State  of  Indiana  filed  a  Motion  for 
Modification  of  a  previously-approved 
second-stage  refund  plan.  The  Motion,  if 
granted,  would  allow  the  State  to  use 
$123,750  of  Amoco  monies  to  fund  its 
Fuel  Saver  Van  Program.  Under 
Indiana’s  proposal,  up  to  three  vans 
containing  automobile  diagnostic 
equipment  will  travel  to  thirty  cities  in 
the  State  of  Indiana.  The  equipment  in 
the  vans  will  be  used  to  inspect 
motorists’  vehicles  free  of  charge.  Once 
an  analysis  is  completed,  each  motorist 
will  be  given  a  detailed  description  of 
all  items  inspected  and  their  condition. 
The  analyses  will  focus  on  problems 
affecting  excess  gasoline  consumption 
and  vehicle  emissions.  The  State 
predicts  that  the  Program  will  help 
injured  consumers  improve  the  energy 
efficiency  of  their  automobiles  and  save 
them  money  by  reducing  the  amount  of 
fuel  they  consume.  The  $123,750  that 
Indiana  proposes  to  use  for  this  program 
has  not  previously  been  allocated  to 
another  program.  However,  since 
Indiana  had  not  been  reflecting  in  its  oil 
overcharge  account  all  of  the  interest 
earned  on  Amoco  monies  previously 
transferred  to  it,  the  State  itself  has 
supplied  $123,750  which  would  have 
been  the  total  amount  of  interest  earned 
on  Amoco  monies  received  by  the  State, 
but  was  not  previously  posted  to  its 
account.  The  DOE  has  previously 
approved  funds  for  state  support  of  the 
Fuel  Saver  Van  Program.  Accordingly, 


the  Motion  for  Modification  was 
granted. 

Texaco  Inc./J.H.  Rose  Truck  Line,  Inc,, 
4/1/94,  RF321-19063 
LK,  Inc.  fried  an  Application  for 
Refund  on  behalf  of  First  Interstate  Bank 
of  Texas  (First  Interstate),  requesting  a 
refund  based  on  purchases  of  Texaco 
petroleum  products  made  by  J.H.  Rose 
Truck  Line  (Rose).  The  Application 
stated  that  First  Interstate  was  a  secured 
creditor  in  Rose’s  bankruptcy 
proceeding.  In  considering  ttiis  request, 
the  DOE  foimd  that  First  Interstate  had 
not  demonstrated  that  it  had  a  clear  and 
undisputed  right  to  Rose’s  Texaco 
refund.  Accordingly,  the  DOE  issued  a 
Decision  and  Order  denying  the 
Application  for  Refund  fried  on  behalf 
of  First  Interstate. 

Texaco  Inc./M  8r  M  Transportation  Co., 
4/1/94,  RR321-150 
LK,  Inc.  fried  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
that  had  denied  its  Application  for 
Refund  in  the  Texaco  refund  proceeding 
with  respect  to  purchases  made  by  M  & 
M  Transportation  Company  (M&M),  a 
bankrupt  firm.  The  DOE  determined 
that  the  Motion  did  not  present  any 
compelling  reason  to  reconsider  the 
earlier  decision.  Specifrcally,  the  DOE 
found  that  the  purported  assignment  of 
M&M’s  right  to  a  Texaco  refund  to  LK 
in  the  course  of  the  bankruptcy 
proceeding  did  not  meet  the  strict 
standard  adopted  for  approving  such 
assigrunents  in  the  precedential  case  of 
Gulf  OH  Corp./Spector  Red  Ball,  Inc.,  23 
DOE  H  85,011  (1993).  The  DOE  further 
found  that  there  was  no  reason  for 
applying  a  more  lenient  standard  in  this 
case  since  the  assignment  did  not 
expressly  convey  the  right  to  apply  for 
a  product  refund  in  the  Texaco 
proceeding  and  LK’s  payment  to  M&M 
was  unconscionably  low.  Accordingly, 
LK’s  motion  was  denied. 

Texaco  Inc. /Mike’s  Texaco  on  Henry 
Kevin’s  Texaco,  4/1/94,  RF321- 
8931,  RF321-9514 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund 
filed  on  behalf  of  two  indirect 
purchasers,  Mike’s  Texaco  on  Henry 
and  Kevin’s  Texaco,  in  the  Texaco  Inc. 
special  refund  proceeding.  Each 
applicant  stated  that  it  had  no  records 
from  which  to  determine  the  number  of 
gallons  of  Texaco  products  it  purchased 


during  the  consent  order  period  and 
submitted  estimated  figures  obtained 
from  a  chart  labelled  “Information 
compiled  from  the  National  Petroleum 
News  Fact  Book’’  (Chart).  The  DOE 
rejected  the  use  of  the  Chart  in 
estimating  the  applicant’s  gallonage 
frgures  because  it  failed  to  differentiate 
between  different  types  of  retailers  and 
because  the  Chart  defied  established 
historical  trends  in  petroleum  sales 
during  the  consent  order  period. 

Because  neither  applicant  could 
establish  the  volumes  of  Texaco 
products  it  purchased  during  the 
consent  order  period,  the  DOE 
determined  that  granting  the  applicants 
a  refund  would  not  constitute 
restitution  for  Texaco’s  alleged 
overcharges.  Consequently,  the  DOE 
denied  the  Applications  for  Refund. 

Tiger  OH  Company,  3/29/94,  RD272- 
68538,  RF272-68538 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Tiger  Oil  Company 
(Tiger),  an  oil  drilling  contractor,  in  the 
Subpart  V  crude  oil  overcharge  refund 
proceeding.  The  application  was 
submitted  by  Edward  Mike  Davis, 
owner  of  Tiger,  through  Federal 
Refunds,  Inc.  (FRI),  a  private  filing 
sen'ice.  In  the  application,  FRI 
estimated  that  Tiger  purchased 
204,529,860  gallons  of  refined 
petroleum  products  during  the  crude  oil 
price  control  period.  Neither  Davis  nor 
FRI  submitted  any  documentation  to 
support  this  estimate. 

The  DOE  later  learned  that  Tiger  is 
tbs  subject  of  a  Chapter  11  bankruptcy 
proceeding.  The  DOE  contacted  the 
trustee  in  bankruptcy,  who  had  Tiger’s 
records  examined  by  two  petroleum 
engineers.  The  petroleum  engineers 
calculaied  from  the  records  that  Tiger 
purchased  18,729,672  gallons  of  refined 
petroleum  products  during  the  price 
control  period.  The  DOE  adjusted 
Tiger’s  gallonage  claim  in  accordance 
with  the  petroleum  engineers’  estimate, 
and  directed  the  refund  check  to  the 
trustee  to  provide  appropriate 
restitution  to  Tiger.  In  addition,  the  DOE 
denied  a  motion  by  a  group  of  States 
and  Temtories,  which  argued  that  Tiger 
had  passed  the  crude  oil  overcharges 
onto  its  customers.  The  total  volume 
approved  in  the  Decision  and  Order  is 
18,729,672  gallons,  and  the  total  refund 
amount  granted  is  $14,984. 


Refund  Applications 

The  Offrce  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Offrce  of  Hearings  and  Appeals. 

Atlantic  Richfieid  Company/Peatl  Oil  Company,  Inc .  RF304-14786  ...  04/01/94 
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Atlantic  Richfield  Company/Refiners  Distributing  Corp.  &  Wells  Distributing  Company 

Borough  of  Haledon  . . . 

Cannon  Valley  Cooperative  et  al  . 

Deere  &  Company . 

Deere  &  Company . 

Gulf  Oil  Corp^Allender's  Gulf  et  al . 

Gulf  Oil  Corp./Butane  Gas  &  Electric  Co.,  Inc  et  al . 

Gulf  Oil  Corp7Qulf  States  Oil  &  Refining  Co . 

Gulf  Oil  CorpAehman  &  Dailey  Gulf . 

Gulf  Oil  Corp7Storey  Oil  Co.,  Inc . 

Lone  Star  Industries,  Inc  . 

Lone  Star  Industries,  Inc  . 

Medusa  Aggregates  Company . 

Morris  Motors,  Inc.  et  eJ  . 

Oklahoma  Tank  Lines,  Inc  . 

Olive  Hill  Motor  Sales,  Inc . . 

Richmond  Oil,  Soap  &  Chemical  et  al  . . 

Shell  Oil  Company/Hillsdale  Shell . 

Hillsdale  Shell . 

Texaco  IncTWashbum  Texaco  Service  . 

Goldy’s  Parking  Co . 

Nelson’s  Texaco . 

The  Town  of  Cortlemdt . 

U.S.S.  Agri-Chemicals . 

W.R.  Grace  &  Co.  et  al  . . 


RF304-13604  ...  04/01/94 

RA272-68  .  03/30/94 

RF272-92501  ...  03/28/94 

RF272-13135  ...  03/30/94 

RD272-13135 . 

RF300-18706  ...  03/30/94 

RF300-13194  ...  03/30/94 

RF300-19731  ...  03/28/94 

RF300-19838  ...  03/28/94 

RF300-464  .  03/28/94 

RF272-67281  ...  03/28/94 

RD272-67281  . 

RF272-76872  ...  04/01/94 

RF272-91204  ...  03/30/94 

RF272-41032  ...  03/30/94 

RF272-41106  . 

RF272-91575  ...  04/01/94 

RF315-1101  .  04/01/94 

RF31 5-1 0284  . 

RF321-7136  .  03/30/94 

RF321-7144  . 

RF32 1-1 2583  . 

RF272-83262  ...  03/30/94 

RF272-78015  ...  03/30/94 

RF272-90133  ...  03/28/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Alabekma,  California,  Con- 

LFA-0363 

necticut,  et  al. 

Gordon's  Trsmsports,  Inc . 

RF315-9717 

Islandia  Sportfishing  . 

RR304-49 

Joe’s  Arco . 

RF304-15000 

Joy  Sales  &  Service  . 

RF300-20037 

Philpot  Moving  &  Storage  .... 

RF300-19165 

R.F.  Hayes  Truck  Lines . 

RF300-19139 

Robert  A.  Brunner  . 

RF304-13763 

West  Central  School  District 

RF272-87339 

No.  49-7. 

Zachary  Arco  . 

RF304-4199 

[FR  Doc.  94-14957  Filed  6-17-94;  8:45  am) 
BILLING  CODE  MSO-OI-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 


before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011458. 

Title:  Pacific  Coast/Latin  America 
Discussion  Agreement. 

Parties: 

Compania  Sud  Americana  De 
Vapores,  S.A. 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 

Mamba  s.c.a. 

Pacific  Central  America  Agreement 
and  its  Members 

The  Pacific  Steam  Navigation  Co.  d/ 
b/a  Columbus  Line 

Flota  Mercante  Grancolombiana 

Pacific  Shipping  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to,  on  a  voluntary 
basis,  meet,  exchange  information  and 
agree  on  rates,  services  items,  mles, 
service  contracts  and  on  all  aspects  of 
transportation  and  service  in  the  trade 
from  the  United  States  West  Coast  to 
ports  and  points  in  South  America, 
Mexico,  Central  America  and  Panama. 

Agreement  No.:  224-200865. 

Title:  Port  of  Oakland/Hanjin 
Shipping  Co.  Terminal  Agreement. 

Parties: 

City  of  Oakland  (“Port”) 

Hanjin  Shipping  Company,  Ltd. 

(“Hanjin”) 

Synopsis:  The  proposed  Agreement 
provides  that  Hanjin  shall  have  non¬ 
exclusive  rights  to  certain  assigned 
premises  at  the  Port’s  Seventh  Street 
Marine  Terminal.  As  a  consideration  for 
its  regular  use  of  the  Port,  Hanjin  will 
pay  90  percent  of  dockage  and  80 
percent  of  wharfage  tariff  charges 
subject  to  certain  agreed  upon 


provisions.  The  agreement  has  an  initial 
term  of  five  years. 

Dated;  June  14, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking 
Secretary. 

[FR  Doc.  94-14932  Filed  6-17-94;  8:45  am] 
BILUNG  CODE  6730-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  472] 

Study  on  Hospitalization  of 
Tuberculosis  (TB)  Patients  and 
Tuberculin  Skin  Testing  Demonstration 
Projects  (Supplement  to  TB 
Elimination  Cooperative  Agreements) 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  to  provide  support  for  a:  (1)  Study 
on  Hospitalization  of  TB  Patients,  and 
(2)  Tuberculin  Skin  Testing 
Demonstration  Projects.  Applicants  who 
meet  the  stated  eligibility  criteria  may 
apply  for  one  or  both  of  the  projects 
described  in  this  program 
announcement.  (For  more  information, 
see  the  section  “Eligible  Applicants”.) 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  “Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
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the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Infection  and  Immunization  and 
Infectious  Diseases.  (For  ordering  a  copy 
of  “Healthy  People  2000,”  see  the 
section  “Where  to  Obtain  Additional 
Information”.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)  of  the  Public 
Health  Service  Act,  [42  U.S.C  241(a)  and 
247b(k)],  as  amended.  Applicable 
program  regulations  are  found  in  42 
CFR  51b,  subpart  A,  which  contains 
general  provisions  relating  to  this 
program. 

Smoke-iree  workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

1.  Study  on  Hospitalization  of  TB 
Patients.  Eligible  applicants  are  the 
State  and  local  health  departments  who 
are  the  current  cooperative  agreement 
recipients  under  Announcement  211 
“Tuberculosis  Elimination  Cooperative 
Agreements”,  that  reported  200  or  more 
TB  cases  in  1993.  Tuberculosis  control 
programs  that  have  a  caseload  of  at  least 
200  new  TB  cases  per  year  vyill  assure 
an  adequate  proportion  of 
hospitalizations,  cases  with  HIV 
infection,  or  cases  of  multidrug-resistant 
(MDR)  TB  among  patients  enrolled  in 
the  study.  Applicants  may  either  choose 
the  entire  project  area  or  a  selected  area 
thereof  from  which  to  enroll  patients; 
however,  the  selected  area  must  have 
access  to  at  least  200  cases  per  year. 

2.  Tuberculin  Skin  Testing 
Demonstration  Projects.  Eligible 
applicants  are  the  Slate  and  local  health 
departments  who  are  the  current 
cooperative  agreement  recipients  under 
Announcement  211  “Tuberculosis 
Elimination  Cooperative  Agreements”, 
that  reported  100  or  more  TB  cases  in 
1993.  Applicants  may  either  choose  the 
entire  project  area  or  a  selected  area 

h  orn  it  to  include  as  part  of  the  study; 
however,  the  selected  area  must  have 
access  to  at  least  100  cases  per  year. 

Applicants  who  meet  the  above  stated 
eligibility  criteria  may  apply  for  one  or 
both  of  the  projects  referenced  in  this 
program  announcement. 

.Availability  of  Funds 

The  total  amount  of  funds  expected  to 
be  available  to  supplement  TB 


elimination  cooperative  agreements  is 
$1,250,000.  It  is  expected  that  awards 
will  begin  on  or  about  August  1, 1994, 
and  will  be  made  a  part  of  the  remaining 
FY  1994  budget  period  ending  January 
31, 1995.  Funding  estimates  may  vary 
and  are  subject  to  change. 

1.  Study  on  Hospitalization  of  TB 
Patients.  Approximately  $350,000  is 
available  to  fund  7-10  projects.  Awards 
are  expected  to  range  from  $35,000  to 
$50,000.  Projects  are  expected  to  be 
completed  within  36  months. 

2.  Tuberculin  Skin  Testing 
Demonstration  Projects.  Approximately 
$900,000  is  available  to  fund  4-5 
projects.  Awards  are  expected  to  range 
from  $150,000  to  $200,000.  Projects  are 
expected  to  be  completed  within  24 
months. 

Use  Of  Funds 

Funds  may  be  used  to  support 
personnel  and  to  purchase  equipment, 
supplies,  and  services  directly  related  to 
project  activities.  Funds  may  not  be 
used  to  supplant  State  or  local  health 
department  funds  available  for  TB 
control,  provide  inpatient  care, 
purchase  drugs,  or  to  support 
construction  or  renovation  of  facilities. 

Purpose 

1.  Study  on  Hospitalization  of  TB 
Patients.  The  purpose  of  this  project  is 
to  determine:  (1)  the  rate  of 
hospitalizations  for  persons  with  active 
TB,  including  hospitalizations 
connected  with  the  initial  diagnosis  of 
TB,  (2)  indications  for,  and  the  costs  of, 
these  hospitalizations,  (3)  the  length  of 
stay  for  these  hospitalizations,  (4)  the 
impact  of  HIV  infection  on 
hospitalization  and  hospitalization  costs 
of  TB  patients,  and  (5)  the  impact  of 
MDR-TB  on  hospitalization  and 
hospitalization  costs  of  TB  patients. 

2.  Tuberculin  Skin  Testing 
Demonstration  Projects.  The  pimpose  of 
this  project  is  to:  (1)  develop  model 
tuberculin  skin  testing  programs  in 
health  departments  and  health  care 
facilities,  (2)  track  and  monitor 
tuberculin  skin  test  data  and  TB 
infections  among  health  care  workers, 
and  (3)  pilot  a  microcomputer  software 
system  developed  by  GDC  to  assist  in 
the  collection,  tracking,  management, 
and  analysis  of  occupational  TB 
exposures  and  infections. 

Program  Requirements 
In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
GDC  will  be  responsible  for  the 
activities  listed  under  B.  (GDG 
Activities). 


1.  Study  on  Hospitalization  of  TB 
Patients 

A.  Recipient  Activities 

1.  Implement  a  research  protocol 
jointly  developed  with  GDG  for  the 
study  of  hospitalization  for  TB.  This 
study  will  be  a  prospective  study  of 
hospitalization  of  TB  patients.  The 
subjects  will  be  all  the  incident  cases  of 
TB  entered  in  the  TB  case  register 
during  a  period  of  six  consecutive 
months,  or  the  first  200  cases  entered  in 
the  register  from  the  beginning  of  the 
study  period,  whichever  comes  first. 

The  grantee  will  be  responsible  for 
appointing  someone  with  public  health 
experience,  (e.g.,  public  health  advisor, 
nurse,  medical  student)  to  enroll  the 
patients  in  the  study  and  gather  the 
following  information:  (1)  determine  if 
and  when  the  hospitalization  took 
place,  (2)  establish  contact  with  hospital 
clerks  to  facilitate  abstraction  of  hospital 
records,  (3)  obtain  informed  consent 
and/or  release  of  record  information 
forms,  if  applicable,  and  (4)  complete  a 
data  extraction  form  for  each  patient. 
GDG  will  provide  training  on  uniform 
data  collection  procedures  to  be 
employed  in  the  protocol. 

A  minimum  of  80%  of  the  patients 
enrolled  in  the  study  should  be 
followed  for  a  period  of  1  year  after  their 
enrollment  or  until  completion  of 
treatment,  whichever  comes  first.  All  of 
the  patient's  hospitalizations  during  that 
period  should  be  documented.  Data  to 
be  collected  on  enrollment  include:  (a) 
age,  (b)  sex,  (c)  race/ethnicity,  (d) 
country  of  origin,  (e)  history  of 
substance  abuse,  (f)  anatomic  site  of  TB 
disease,  (g)  HIV  serostatus,  (h)  income, 
and  (i)  housing  status.  Data  to  be 
collected  for  each  hospitalization 
include:  (a)  admission  date,  (b) 
admission  diagnoses,  (c)  indications  for 
hospitalization,  (d)  type  of  hospital,  (e) 
days  in  acid-fast  bacillus  (AFB) 
isolation,  (f)  discharge  date,  (g) 
discharge  diagnoses,  (h)  reasons  for 
extended  length  of  stay  (if  applicable), 

(i)  patient  disposition  upon  discharge, 

(j)  hospital  charges,  (k)  charges  per 
service,  including  isolation,  and  (1)  third 
party  payer. 

2.  Develop  procedures  to  adequately 
monitor  patient  enrollment  and  follow¬ 
up,  data  collection,  and  data 
management. 

3.  Develop  and  implement  a  quality 
as.surance  plan  to  monitor  the 
effectiveness  of  protocol 
implementation. 

B.  GDG  Activities 

1.  Jointly  develop  a  research  protoro! 
for  the  study  of  hospitalization  for  TB. 
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2.  Train  health  department  employees 
in  protocol  study  procedures  and  data 
collection  forms. 

3.  Develop  a  plan  for  data 
management,  specifically,  the  methods 
for  data  transfer.  Develop  a  timeline  for 
data  transfer  and  submission  of 
quarterly  reports. 

4.  Review  site  performance  and 
ensure  compliance  with  the  study 
protocol. 

5.  Conduct  data  analysis  and 
summarize  and  present  findings. 

2.  Tuberculin  Skin  Testing 
Demonstration  Projects 

A.  Recipient  Activities 

1.  Conduct  a  tuberculin  skin  test 
(TST)  program  for  health  dep)artment 
personnel  with  direct  patient  contact  or 
contract  with  a  hospital  to  perform 
tuberculin  skin  testing  of  hospital 
employees.  If  contracting  with  a 
hospital,  the  hospital  should  have 
reported  at  least  50  cases  of  TB  within 
the  preceding  year. 

In  conducting  the  program  the 
applicant  will  perform  skin  testing  at 
one  or  more  health  department  facilities 
or  hospitals  where  health  care  workers 
(HCWs)  are  potentially  exposed  to  TB. 
Where  employees  have  been  exposed, 
the  applicant  wiU: 

a.  Perform  contact  investigations  of 
HCWs  exposed  to  an  infectious  TB 
patient  who  was  not  recognized  and 
appropriately  isolated. 

b.  Collect  information  on  the 
circumstances  surrounding  these  HCW 
exposures. 

c.  Initiate  appropriate  TST  for 
exposed  HCWs.  including  baseline  and 
follow-up  testing. 

d.  Clinically  evaluate  all  employees 
with  a  TST  conversion. 

The  applicant  in  performing  the  TST 
program  for  employees  on  a  routine 
basis  will  be  required  to: 

(1 )  Use  a  two-step  Mantoux  test  for  all 
initial  tests  to  minimize  the  likelihood 
of  interpreting  a  boosted  reaction  as  a 
true  conversion  due  to  recent  infection. 

(2)  Place  and  read  a  TB  skin  test  on 
all  HCWs.  This  will  include  measures  or 
incentives  likely  to  enhance  workers’ 
compliance  with  such  testing: 

(3)  Perform  subsequent  Mantoux 
testing  annually  (or  more  frequently  if 
appropriate  for  the  level  of  risk  in  the 
occupational  group  or  facility)  of  all 
employees  whose  initial  skin  tests  were 
negative. 

(4)  Directly  observe  the  reading  of  the 
TB  skin  test  (in  mm  of  induration)  by 
personnel  trained  in  correct  placement 
and  reading  of  Mantoux  skin  tests. 

(5)  Confidentially  assess  potential 
pertinent  demographic  factors,  (.such  as. 


sex,  race/ethnicity,  country  of  birth,  and 
history  of  receipt  of  Bacille  Calmette- 
Guerin)  and  occupational  factors,  (such 
as,  occupation  and  worksite)  which  may 
place  HCWs  at  risk  for  TB  exposure. 

2.  Pilot  CDC-developed  software  to 
assist  in  the  collection,  tracking, 
management,  and  analysis  of  data  from 
tuberculin  skin  testing  programs. 

3.  Follow  CDC  guidelines  for 
tuberculin  skin  testing.  A  copy  of  the 
guidelines  will  be  included  in  the 
application  kit. 

4.  Implement  a  research  protocol 
jointly  developed  with  CDC  for  the  TST 
demonstration  project. 

5.  Use  CDC-developed  skin  test 
software  to  enter  all  tuberculin  skin  test 
information  onto  the  software  and  send 
a  diskette  of  the  database  to  CDC  on  a 
monthly  basis. 

6.  Develop  forms  appropriate  to  their 
sites  for  the  collection  of  data  including 
HCW’s  demographics,  occupational 
information,  tuberculin  skin  test 
information,  and  results  of  follow-up 
clinical  evaluations  for  persons  with 
reactive  skin  tests. 

7.  Ensure  that  all  data  are  kept 
confidential  and  in  secured  files. 

B.  CDC  Activities 

1.  Jointly  develop  a  research  protocol 
for  the  TST  demonstration  project. 

2.  Provide  technical  assistance  in 
implementation  of  the  TST  program. 

3.  Provide  one  or  more  version  of 
microcomputer  software  for  use  in  the 
project. 

4.  Train  health  department  personnel 
in  the  use  of  the  software. 

5.  Develop  a  plan  for  data 
management  and  for  data  transfer  to 
CDC. 

6.  Review  site  performance  and 
ensure  compliance  with  the  study 
protocol. 

7.  Conduct  data  analysis  and 
summarize  and  present  findings. 

Evaluation  Criteria 

I.  Study  on  Hospitalization  of  TB 
Patients 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria.  (100  total  points  maximum) 

A.  The  extent  of  the  problem  of  TB, 
HIV,  and  MDR-TB  in  the  applicant’s 
area.  (25  Points) 

B.  The  extent  to  which  the  applicant’s 
proposed  staff  and  description  of  duties 
meet  project  requirements;  the  extent  to 
which  the  applicant  can  demonstrate 
that  institutional  barriers  will  not 
impede  the  initiation,  implementation, 
and  completion  of  the  project.  (25 
Points) 

C.  The  ability  of  the  applicant  to 
manage  local  data  and  ensure  the 


quaUty  of  the  data  collected.  The  ability 
of  the  applicant  to  ensure  that  the  data 
will  be  received  at  CDC  in  a  timely 
manner.  {25  Points) 

D.  The  extent  to  which  the  evaluation 
plan  is  appropriate  to  assess  the  study 
objectives.  (25  Points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
funds. 

2.  Tuberculin  Skin  Testing 
Demonstration  Projects 
Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria.  (100  total  points  maximum) 

A.  The  extent  of  the  problem  of  TB, 
lUV,  MDR  TB,  and  TB/AIDS  in  the 
applicant’s  area.  (10  Points) 

B.  The  extent  to  which  an  efficient 
and  effective  tuberculin  skin  testing 
program  exists  in  the  facility  proposed 
for  the  project.  This  includes  the 
compliance  rate  with  the  tuberculin 
skin  testing  program.  If  compliance  rates 
are  sub-optimal,  the  extent  to  which  the 
applicant’s  plan  for  improving 
compliance  during  the  project  period  is 
likely  to  succeed.  (30  Points) 

C.  Agreement  by  the  applicant  to  pilot 
test  ODC-developed  software  and 
provide  diskettes  of  the  database  to  CDC 
on  a  monthly  basis.  The  extent  to  which 
the  applicant’s  data  management  plan 
demonstrates  an  ability  to  ensure  the 
integrity  of  the  data.  (30  Points) 

D.  The  extent  to  w'hich  the  applicant 
describes  how  the  study  will  be 
administered,  including  the  size, 
qualifications,  duties  and 
responsibilities,  and  time  allocation  of 
the  proposed  s+aff;  the  availability  of  the 
facilities  to  be  used,  and  a  schedule  for 
accomplishing  the  activities,  including 
time  fr^es.  If  a  contract  with  a  hospital 
is  proposed,  a  letter  of  support  must  be 
included.  (30  Points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
funds. 

Funding  Priority 

Study  on  Hospitalization  of  TB  Patients 
Funding  preference  may  be  given  to 
applicants  with  the  highest  number  of 
TB  cases.  Priority  may  also  be  given  to 
ensure  geographic  balance,  url^  and 
rural  balance,  high  prevalence  of  HIV- 
infection,  and  high  prevalence  of  MDR- 
TB. 

Tuberculin  Skin  Testing  Demonstration 
Projects 

Funding  preference  may  be  given  to 
applicants  that  have  establish^ 
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tuberculin  skin  testing  programs  for 
employees  and  include  TB  clinics  and 
field  workers  in  the  project.  Priority 
may  also  be  given  to  ensure  geographic 
balance,  urban  and  rural  balance,  high 
and  low  prevalence  of  HIV  infection. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  on  or 
before  July  20, 1994,  will  be  considered 
before  the  final  funding  priority  is 
established.  If  the  funding  priority 
should  change  as  a  result  of  any 
comments  received,  a  revised 
Announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
addressed  to:  Elizabeth  M.  Taylor, 

Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-16,  Atlanta,  GA  30305. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  not  later  than  60  days  after  due 
date  for  receipt  of  applications.  The 
Program  Announcement  Number  and 
Program  Title  should  be  referenced  on 
the  document.  CDC  does  net  guarantee 
to  "accommodate  or  explain"  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirenntents 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.1 1 6. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Conjidentiality 

Applicants  must  have  in  place 
systems  to  ensure  the  confidentiality  of 
all  patient  records.  ^ 

Human  Subjects 

The  applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  regarding  the 
protection  of  human  subjects. 

Assurances  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee. 

Application  Submission  and  Deadline 

Each  application  must  be  complete  as 
it  will  be  evaluated  without  reference  to 
any  other  application.  The  original  and 
two  copies  of  each  application  must  be 
submitted  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Di.sease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-16,  Atlanta,  GA  30305,  on  or 
before  July  15,  1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.A.  or 
1  .B.  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  cur^rent  competition  and  will  be 
returned  to  the  applicant. 


Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Manuel  Lambrinos, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Atlanta,  GA  30305,  telephone  (404) 
842-6777. 

Programmatic  technical  assistance  for 
the  Study  on  Hospitalization  of  TB 
Patients  may  be  obtained  from  Nilka  M. 
Rios,  Division  of  Tuberculosis 
Elimination,  National  Center  for 
Prevention  Services,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  Mailstop  ElO,  Atlanta,  G.4 
30333,  telephone  (404)  639-8123. 

Programmatic  technical  assistance  for 
the  Tuberculin  Skin  Testing 
Demonstration  projects  may  be  obtained 
from  Dale  R.  Biirwen,  M.D.,  Division  of 
Tuberculosis  Elimination,  National 
Center  for  Prevention  Services,  Centers 
for  Di.sease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  Mailstop  ElO, 
Atlanta,  GA  30333,  telephone  (404) 
639-8117. 

Please  refer  to  Announcement  472 
“Study  on  Hospitalization  of  TB 
Patients  and  Tuberculin  Skin  Testing 
Demonstration  Projects”  when 
requesting  information  or  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
“Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-0047^1) 
referenced  in  the  “Introduction” 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  June  14, 1994. 

Ladcne  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  94-14908  Filed  6-17-94;  8:45  ami 
BILUNG  CODE  4163-18-P 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  entitled 
“Guideline  for  the  Evaluation  of  the 
Utility  of  Food  Additives  in  Diets  Fed 
to  Aquatic  Animals”  prepared  by  the 
Center  for  Veterinary  Medicine  (CVM). 
The  guideline  applies  to  studies 
intended  to  support  a  petition  for  the 
inclusion  of  food  additives  in  diets  fed 
to  aquatic  animals. 

DATES:  Written  comments  may  be 
submitted  at  any  time.  Received 
comments  will  be  considered  to 
determine  if  further  revision  nf  tb#* 
guideline  is  necessary. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guideline  entitled 
“Guideline  for  the  Evaluation  of  the 
Utility  of  Food  Additives  in  Diets  Fed 
to  Aquatic  Animals"  to  the 
Communications  and  Education  Branch 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  FI., 
Rockville,  MD  20855,  301-594-1755,  or 
the  contact  person  (address  below). 

Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Machado,  Center  for  Veterinary 
Medicine  (HFV-226),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1731. 
SUPPLEMENTARY  INFORMATION:  The 
guideline  entitled  “Guideline  for  the 
Evaluation  of  the  Utility  of  Food 
Additives  in  Diets  Fed  to  Aquatic 
Animals”  was  developed  for  use  by  the 
aquaculture  industry  in  conducting 
studies  intended  to  evaluate  the 
effectiveness  of  food  additives.  The 
guideline  provides  guidance  to 
manufacturers  and  scientists  in  the 
design  and  execution  of  utility  studies 
which  are  a  required  component  of  the 
food  additive  petition  under  21  CFR 
571.1. 

This  guideline  provides 
considerations  for  protocol 
development;  recordkeeping;  ana^Tical 
assays  for  food  additives;  nutritional 
content  and  preparation  of  experimental 
diets;  physical  characteristics  of  diets; 
general  experimental  procedures; 


experimental  design;  and  investigator 
reports  for  laboratory  and  field  trials. 

Guidelines  state  practices  or 
procedures  that  may  be  useful  but  are 
not  legal  requirements.  The  guideline 
represents  the  agency’s  position  at  the 
time  of  issuance.  A  person  may  follow 
the  guideline  or  may  choose  to  follow 
alternate  practices  or  procedures.  If  a 
person  chooses  to  use  alternate  practices 
or  procedures,  that  person  may  wish  to 
discuss  the  matter  hulher  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable 
to  FDA. 

The  guideline  does  not  bind  tlie 
agency,  and  it  does  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person.  When  a  guideline  stales 
a  requirement  imposed  by  statute  or 
regulation,  however,  the  requirement  is 
law  and  its  force  and  effect  are  not  in 
any  way  changed  by  virtue  of  its 
inclusion  in  the  guideline. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guideline.  FDA  will 
consider  these  comments  in 
determining  whether  further 
amendments  to,  or  revisions  of,  the 
document  are  warranted.  Two  copies  of 
any  comments  should  be  submitted, 
except  that  individuals  may  submit  one 
copy,  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  June  15, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-14963  Filed  6-17-Q4:  8:45  am) 
BILLING  CODE  4160-01-F 


[Docket  No.  94N-0217] 

Animal  Drug  Export;  Heartgard-30 
FXTM  for  Cats 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Merck  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  anthelmintic 
Heartgard-30  FX'’"'^  (ivermectin 
chewable)  for  cats  to  Japan,  Italy, 
Canada,  and  Australia. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendments  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  Stales.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
witliin  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  Research  Laboratories,  Division 
of  Merck  &  Co.,  Inc.,  Rahway,  NJ  07065. 
has  filed  application  number  6473 
requesting  approval  for  the  expmrt  of  the 
anthelmintic  Heartgard-30  FX^*^ 
(ivermectin  chewable)  for  cats  to  Japan. 
Italy,  Canada,  and  Australia.  The 
application  was  received  and  filed  in 
the  Center  for  Veterinary  Medicine  on 
June  7, 1994,  which  shall  be  considered 
the  filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  June  30, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  June  10, 1994. 

Robert  C.  Livingston. 

Director,  Office  of  New  AnitnaJ  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-14920  Filed  6-17-94;  8:45  ami 
BILLING  CODE  4160-01-F 


[Docket  No.  94N-0173] 

international  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Certain  Stimulant/ 
Hallucinogenic  Drugs  and  Certain 
Nonbarbiturate  Sedative  Drugs 

AGENCY:  Food  and  Drug  .Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
interested  persons  to  submit  data  or 
comments  concerning  abuse  potential, 
actual  abuse,  medical  usefulness,  and 
trafficking  of  eight  drug  substances.  This 
information  will  be  considered  in 
preparing  a  response  from  the  United 
States  to  the  World  Health  Organization 
(WHO)  regarding  abuse  liability,  actual 
abuse,  and  trafficking  of  these  drugs. 
WHO  will  use  this  information  to 
consider  whether  to  recommend  that 
certain  international  restrictions  be 
placed  on  these  drugs.  This  notice 
requesting  information  is  required  by 
the  Controlled  Substances  Act  (the 
CSA). 

DATES:  Comments  by  July  20.  1994. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Reuter,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
.Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  is  a  party  to  the  1971 
Convention  on  Psychotropic  Substances 
(the  Convention).  Article  2  of  the 
Convention  provides  that  if  a  party  to 
that  Convention  or  WHO  has 
information  about  a  substance  which  in 
its  opinion  may  require  international 
control  or  change  in  such  control,  it 
shall  so  notify  the  Secretary-General  of 
the  United  Nations  (the  Secretary- 
General)  and  provide  the  Secretary- 
General  with  information  in  support  of 
its  opinion. 

The  CSA  (21  U.S.C.  811  et  seq.— title 
[|  of  the  Comprehensive  Drug  Abuse 


Prevention  and  Control  Act  of  1970) 
provides  that  when  the  United  Nations 
notifies  the  United  States  under  Article 
2  of  the  Convention  that  it  has 
information  that  may  justify  adding  a 
drug  or  other  substance  to  one  of  the 
schedules  of  that  Convention, 
transferring  a  drug  or  substance  from 
one  schedule  to  another,  or  deleting  it 
from  the  schedules,  the  Secretary  of 
State  must  transmit  the  notice  to  the 
Secretary  of  Health  and  Human  Services 
(HHS).  The  Secretary  of  HHS  must  then 
publish  the  notice  in  the  Federal 
Register  and  provide  opportunity  for 
interested  persons  to  submit  comments 
to  assist  HHS  in  preparing  scientific  and 
medical  evaluations  about  the  drug  or 
substance.  The  Secretary  of  HHS 
received  the  following  notices  from 
WHO  on  behalf  of  the  Secretary- 
General: 

1.  WTfO  Notifications 

A.  Notification  on  Methcathinone 

Reference; 

NAR/CL.1./1994  CU  94/65 

TIL-CND-101/94 

11NDC:P  421/12(1)  1971  CPS 

VVHO/ECDD 

The  Secretary-General  of  the  United 
Nations  presents  his  compliments  to  the 
,Secretar\'  of  State  of  the  United  States  of 
America  and  has  the  honour  to  inform  the 
Government  that  pursuant  to  article  2. 
paragraph  1.  of  the  Gonvention  on 
Psychotropic  Substances.  1971,  the 
Government  of  the  United  States  of  America 
has  informed  him  that  it  is  of  the  opinion 
that  2-(methylamino)-l-phenylpropan-l-one 
(hereinafter  referred  to  as  methcathinone). 
should  be  included  in  Schedule  I  of  that 
Convention. 

In  accordance  with  the  provisions  of  article 

2.  paragraph  2,  of  the  Convention,  the 
Secretary-General  hereby  transmits  the 
notification  in  question  as  annex  1  to  the 
present  note.  The  information  submitted  by 
the  Government  of  the  United  States  of 
America  in  support  of  that  notification  is 
reproduced  as  annex  II. 

The  present  notification  has  also  been 
transmitted  to  the  World  Health  Organization 
pursuant  to  article  2,  paragraph  2.  of  the 
Ckinvention,  ftir  consideration  by  the  29th 
WHO  Expert  Committee  on  Drug  Dependence 
which  is  expected  to  examine  this  proposal 
in  September  1994.  The  WHO  Expert 
Committee  on  Drug  Dependence  is 
responsible  for  making  scheduling 
recommendations  to  the  Director-General  of 
WHO. 

In  accordance  with  article  2,  paragraph  5. 
of  the  Convention,  any  recommendation 
made  by  the  World  Health  Organization  will 
be  brought  to  the  attention  of  the 
C.ommission  on  Narcotic  Drugs.  Any  action 
or  decision  taken  by  the  Commission  with 
respect  to  this  notification  will  be  notified  to 
States  Parties  in  due  course.  Article  2, 
paragraph  5.  reads  as  follows: 

“5.  The  Commission,  taking  into  account 
the  communication  from  the  World  Health 


Organization,  whose  assessments  shall  be 
determinative  as  to  medical  and  scientific 
matters,  and  bearing  in  mind  the  economic, 
social,  legal,  administrative  and  other  factors 
it  may  consider  relevant,  may  add  the 
substance  to  Schedule  1, 11.  Ill  or  IV.  The 
Commission  may  seek  further  information 
from  the  World  Health  Organization  or  from 
other  appropriate  sources.” 

The  Secretary-General  would  appreciate  if 
the  Government  would  submit  data  on 
methcathinone  following  the  outline 
contained  in  the  questionnaire  attached  to 
the  present  note  as  annex  111. 

Data  provided  by  Governments  will  be 
used  by  WHO  in  the  preparation  of  a 
document  to  assist  the  Expert  Committee  in 
the  examination  of  this  proposal.  It  would 
therefore  be  ver>'  much  appreciated  if  any 
comments  which  the  Government  may  wish 
to  make  with  respect  to  this  proposal  could  ^ 
be  sent  to  the  5?ecretary-General  by  15  June 
1994  at  the  latest.  Replies  should  be 
addressed  to  the  Executive  Director  of  the 
United  Nations  International  Dmg  Control 
Programme,  do  Secretariat  of  the 
Commission  on  Narcotic  Drugs,  Vienna 
International  Centre.  P.O.  Box  500,  A-1400 
Vienna,  .Austria,  fax  239397. 

10  March  1994 

ANNEX  I 
10  January- 1994 

Notification  Under  .\rticle  2,  Paragraph  t,  of 
the  1971  Convention  on  Psychotropic 
Substances 

Subject:  Addition  of  a  substance  to  one  of 
the  Schedules  annexed  to  the  Convention 

The  Government  of  the  United  States  of 
America,  being  a  Party  to  the  1971 
Convention  on  Psychotropic  Substances,  has 
information  relating  to  the  following 
substance  which  is  not  yet  under 
international  control,  but  which,  in  the 
Government’s  opinion,  may  require  its 
addition  to  one  of  the  Schedules  of  the  1971 
Convention  on  Psychotropic  Substances. 

The  substance  is  known  by  the  names  of 
N-methylcathinone,  methcathinone. 
ephedrone  and  monomethylpropion.  Its 
chemical  name  is  2-(methylamino)-l- 
phenylpropan-l-one  and  its  chemical 
iormula  is  Ci<,Hi3NO. 

In  the  Government’s  opinion,  the  above 
substance  should  be  added  to  Schedule  1  of 
that  Convention. 

The  Government  of  the  United  States  of 
America  transmits  this  notification  to  the 
Secretary-General  of  the  United  Nations,  in 
accordance  with  paragraph  1  of  article  2  of 
the  1971  Convention  on  Psychotropic 
Substances,  in  order  to  initiate  the  procedure 
provided  for  under  that  article. 

The  relevant  information  in  support  of  this 
notification  is  annexed  hereto. 

ANNEX n 
METHCATinNONE 

Clandestine  production,  abuse  and 
trafficking  data 

Over  the  past  three  years  a  new  dmg, 
called  methcathinone,  has  appeared  in  the 
illicit  dmg  market  in  the  United  States. 
Results  of  animals  studies  indicate  that  this 
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Indiana,  Illinois  and  Missouri.  This  abuse  is 
believed  to  have  originated  at  Ann  Arbor, 
Michigan,  in  1989.  Since  then, 
methcathinone  abuse  in  Michigan  has 
increased  substantially,  almost  exclusively  in 
the  Upper  Peninsula  of  that  state. 
Methcathinone  abuse  spread  from  Michigan 
into  Wisconsin  sometime  in  late  1992.  A 
mnnber  of  drug  abuse  treatment  centres  in 
Michigan,  as  well  as  several  drug  and 
psychiatric  treatment  centres  in  Wisconsin, 
have  reported  encounters  with 
methcathinone  abusers.  In  addition,  there 
have  been  a  number  of  documented 
emergency-room  cases  involving  the 
purported  abuse  of  methcathinone.  Data  from 
federal,  state  and  kxral  law  enforcement 
agencies  indicate  methcathinone  abuse  in 
Michigan  and  Wisconsin,  which 
subsequently  spread  to  Indiana,  Illinois  and 
Missouri.  Individuals  abusing  methcathinone 
have  been  primarily  whites  with  limited 
educational  backgrounds  and  financial 
means.  In  addition,  they  tend  to  be 
polysubstance  abusers,  having  abuse 
experience  with  alcohol,  marijuana, 
stimulants  (that  is,  methamphetaminc  and 
cocaine)  and/or  other  drugs. 

The  principal  form  of  methcathinone 
distributed  and  abused  is  the  hydrochloride 
salt  of  the  1-enantiomer,  which  exists  as  a 
chunky  powdered  material,  white  to  off- 
white  in  colour.  It  is  usually  .sold  as  itself 
under  such  street  names  as  "Cat”  and 
“Goob”.  Less  often  it  is  passed  off  as 
methamphetamine  under  such  names  as 
“Crank”,  “Speed”,  "Slick  Superspeed”, 
“Bathtub  speed”  and  “Cadillac  Express”.  It  is 
usually  sold  in  quantities  of  one  fourth  of  a 
gram.  1  gram,  3.5  grams  (“S-ball”)  or  an 
ounce  (28.35  grams).  The  powdered  material 
comes  packaged  in  paper  packets  (called 
bindles),  vials  and  plastic  bags.  Street  prices 
are  in  the  vicinity  of  20.00  United  States 
dollars  (US$)  to  USS  25.00  for  one  fourth  of 
a  gram,  USS  100.00  for  1  gram,  and  USS  200 
to  USS  250.00  for  an  “B-ball”. 

Anecdotal  reports  have  provided  some 
information  on  patterns  of  methcathinone 
abuse.  The  most  common  route  of 
administration  is  via  nasal  insufflation 
(snorting).  Other  routes  of  administration 
include  oral  ingestion,  intravenous  injection 
and  smoking.  Methcathinone  is  abused  in 
binges  lasting  two  to  six  days.  During  binges 
experienced  users  will  administer 
methcathinone  at  doses  ranging  from  one 
sixteenth  to  one  fourth  or  a  gram.  The 
interval  between  dosing  varies  between 
approximately  20  minutes  and  two  hours. 
VVith  such  a  dosing  regimen,  during  a  binge 
methcathinone  may  be  administered  in  daily 
amounts  exceeding  l  or  2  grams.  The 
principal  determinant  defining  the  length  of 
the  binge  is  the  amount  of  drug  available: 
that  is.  the  binge  ends  only  when  the 
available  supply  of  drug  runs  out.  The 
methcathinone  binge  resembles 
amphetamine  binges  in  that  the  abuser  does 
not  sleep  or  eat,  and  takes  in  little  in  the  way 
of  liquids.  The  methcathinone  binge  is 
followed  by  a  “crash”  characterized  by  long 
periods  of  sleep,  excess  eating  and,  in  some 
cases,  depression  with  or  without  thoughts  of 
suicide. 

Methcathinone  is  abused  for  its 
p.sy«;homotor  stimulant  effects.  It  is  reported 


by  abusers  to  produce  such  desirable  effects 
as  a  “burst  of  energy”,  “head  rush”,  “body 
rush”,  a  “speeding  of  the  mind”,  and 
“increased  feeling  of  self-confidence”  and 
“euphoria”.  Methcathinone  abusers  with 
experience  in  tlie  abuse  of  other  stimulants 
have  reported  that  the  effects  produced  by 
methcathinone  are  qualitatively  similar  to 
those  produced  by  methamphetamine  and/or 
cocaine.  The  head  rush  and  body  rush  are 
much  more  intense  following  intravenous 
administration  than  snorting.  The  onset  of 
action  has  been  reported  to  occur  around  one 
to  two  minutes  following  intravenous 
injection  and  5  to  15  minutes  following 
snorting.  Duration  of  action  may  vary  from  30 
minutes  to  about  two  hours. 

Methcathinone  abuse  is  associated  with  the 
production  of  adverse  effects.  Abusers  have 
anecdotally  reported  that  methcathinone 
produces  unpleasant  effects  such  as  paranoia, 
hallucinations,  anxiety,  tremor,  insomnia, 
malnutrition,  weight  loss,  dehydration, 
sweating,  stomach  pains,  nose-bleeding  and 
body  aches.  At  least  four  emergency-room 
encounters  with  presumed  methcathinone 
abusers  have  been  documented  in  Michigan. 

In  three  of  these  cases,  intravenous 
administration  was  the  route  of 
administration.  In  the  other  case,  the  drug 
was  smoked.  Adverse  effects  observed  in  one 
or  more  of  the  four  cases  included  agitation, 
excitement,  hallucinations,  elevated 
temperature,  chills,  elevated  blood 
temperature,  increased  heart  rate,  tremor, 
back  and/or  abdominal  pain  and 
hypotension.  All  effects  subsided  within  24 
to  48  hours.  Complete  recovery  occurred  in 
all  four  cases.  In  these  cases,  methcathinone 
use  was  presumed  to  be  based  upon  the 
descriptions  of  drug  use  given  by  the 
patients.  In  the  absence  of  an  established 
analytical  procedure  to  measure 
methcathinone  levels  in  biological  fluids, 
analysis  of  methcathinone  in  fluid  samples 
from  the  cases  was  not  attempted.  In  two  of 
the  cases  ephedrine  and 
phenylpropanolamine,  known  metabolites  of 
methcathinone.  were  detected  in  urine. 

Methcathinone  hydrochloride  is  produced 
for  street  distribution  in  clandestine 
laboratories.  Between  June  1991  and  Atigust 
1993,  27  active  or  inactive  clandestine 
methcathinone  laboratories  were  seized  by 
federal,  state  and  local  law  enforcement 
officials  in  Michigan.  Since  January  1993,  at 
least  five  clandestine  methcathinone 
laboratories  have  been  encountered  in 
Wisconsin.  In  August  1992  a  clandestine 
methcathinone  laboratory  was  seized  in 
Seattle,  Washington.  In  June  1993  a 
clandestine  methcathinone  laboratory  was 
seized  in  Illinois.  In  September  1993  four 
clandestine  methcathinone  laboratories  were 
.seized  in  Indiana. 

In  the  United  States,  methcathinone  is 
synthesized  via  the  oxidation  of  1-ephedrine 
using  sodium  dichromate  and  sulphuric  acid. 
Once  this  reaction  is  completed  (in  about 
four  hours),  the  solution  is  made  basic  using 
a  suitable  base  such  as  lye.  The 
methcathinone  is  then  extracted  from  the 
basic  solution  using  toluene  which  has 
previously  been  dried  using  Epsom  salt.  In 
the  next  step,  hydrogen  chloride  gas  is 
bubbled  through  the  organic  solution  to 


precipitate  out  the  1-methcathinone 
hydrochloride  salt.  Following  removal  of  the 
solvents,  the  l-methcathinone  hydrochloride 
exists  as  a  chunky  powder,  white  to  off-white 
in  colour.  Recently,  some  clandestine 
laboratory  operators,  as  a  final  step,  have 
started  washing  the  methcathinone 
hydrochloride  powder  with  acetone  in  order 
to  further  remove  impurities  to  make  the 
powder  more  white  in  colour.  As  the 
hydrochloride  salt  form.  1-methcathinone  is 
very  stable  and  readily  water-soluble.  To  date 
almost  ail  of  the  ephedrine  used  in 
clandestine  laboratories  has  come  from  the 
25-milligram  l-ephedrine  tablets  purchased 
from  pharmaceutical  warehouses.  Sodium 
dichremate  is  readily  obtained  from  most 
chemical  supply  stores.  The  sulphuric  acid  is 
primarily  obtained  as  battery  acid  from 
automotive  stores.  Lye.  toluene,  acetone  and 
muriaiic  acid  (a  solution  of  hydrochloric 
acid)  are  obtained  form  hardware  stores.  The 
synthesis  of  1-methcathinone  hydrochloride 
does  not  require  any  special  reaction 
conditions  or  laboratory  equipment. 

Laboratory  equipment  typically  consists  of 
mason  jars,  funnels,  coffee  filters,  hibing  and 
a  stirring  apparatus. 

Methcathinone  has  been  encountered  by 
law  enforcement  officials  in  Illinois,  Indiana, 
Michigan,  Missouri,  North  Carolina, 
Washington  and  Wisconsin.  Michigan  State 
Police  obtained  the  first  street  sample  of 
methcathinone  in  February  1991.  Since  that 
time,  there  have  been  over  75  encounters  of 
methcathinone  by  federal,  state  and  local  law 
enforcement  officials  in  Michigan. 
Methcathinone  was  first  encountered  in 
Wisconsin  in  March  1992.  Since  CDctober 
1992,  there  have  been  mure  than  30  federal, 
state  or  local  law  enforcement  encounters  of 
methcathinone  in  Wisconsin.  A  number  of 
encounters  have  occurred  in  Indiana  and 
Missouri.  Isolated  encouters  have  been 
documented  in  Washington,  North  Carolina 
and  Illinois. 

The  abuse  and  illicit  trafficking  of 
methcathinone  has  also  been  reported  in 
several  other  countries.  In  the  Report  of  the 
International  Narcotics  Control  Board  for 
1992^,  some  States  of  the  Commonwealth  of 
Independent  States  (CIS)  are  mentioned  as 
locations  of  methcathinone  production  from 
ephedrine  principally  extracted  from 
pharmaceutical  preparations.  The  report  also 
noted  that  in  some  central  Asian  States  such 
as  Kyrgyzstan,  ephedrine  for  making 
methcathinone  is  extracted  from  the  wild¬ 
growing  Ephedra  species.  In  a  1992  report  of 
the  United  Nations  Iiltematiunal  Drug 
Control  Programme  on  a  fact-finding  mission 
to  some  of  the  CIS  States,  methcathinone 
abuse  was  reported  in  Kazakhstan, 

K>Tgyzstan  and  the  Russian  Federation.  In 
the  report,  it  was  noted  that  in  Kyrgyzstan 
the  abuse  of  methcathinone  was  spreading, 
and  that  21  illicit  laboratories  for  the 
conversion  of  ephedrine  into  methcathinone 
had  been  detected.  Ephedrine  derived  from 
Ephedra  was  mentioned  as  being  used  to 
make  methcathinone  in  Kazakhstan.  In  a 
report  on  a  separate  mission  to  the  Baltic 
States  in  1992,  methcathinone  was 
specifically  mentioned  as  a  drug  of  abuse  in 

^United  Nations  publication.  Sales  No.  E.  93.XI.1. 
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Latvia.  In  addition,  “ephedrine-based”  drugs 
(believed  to  be  methcathinone)  were 
identified  as  an  abuse  problem  in  Estonia  and 
Lithuania. 

Some  information  is  available  on  the 
production  and  abuse  of  methcathinone, 
known  as  ephedrone,  in  the  Russian 
Federation.  According  to  a  report  of  the 
Ministry  of  the  Interior  All-Union  Scientific 
Research  Institute  of  the  former  IJS.SR, 
ephedrone  surfaced  for  the  first  time  at 
Leningrad  in  1982.  Subsequently,  ephedrone 
abuse  increased  substantially  among  drug 
addicts  who  referred  to  ephedrone  under 
such  street  names  as  “Jeff”,  “Joe  Cocktail”, 
“Mul'ka”,  “Cosmos”,  “Effendi”  and 
"Pomimutka”.  In  the  Russian  Federation, 
ephedrone  is  usually  made  by  the  oxidation 
of  ephedrine  obtained  primarily  from 
medicinal  preparations  and,  less  often,  form 
the  Ephedra  plant.  Ephedrine  is  oxidized  by 
potassium  permanganate  (not  sodium 
dichromate)  in  the  presence  of  acetic  acid 
(vinegar)  and  at  temperatures  of  50  to  60 
degrees  centigrade.  No  attempt  is  made  to 
isolate  the  ephedrone  in  pure  form.  Instead, 
the  entire  solution,  containing  ephedrine, 
potassium  permanganate  and  acetic  acid,  is 
intravenously  injected. 

In  the  Russia  Federation,  ephedrone  abuse 
is  mostly  found  among  young  people  having 
a  history  of  stimulant  or  opiate  abuse. 
Intravenous  injection  is  the  primary  route  of 
administration.  As  in  the  United  States,  the 
principal  pattern  of  abuse  is  the  binge  lasting 
two  to  seven  days.  During  a  binge,  ephedrone 
is  repeatedly  injected  starting  out  at  doses  of 
2  to  3  millilitres  and  escalating  to  5  or  10 
millilitres  at  a  time.  The  interval  between 
injections  are  in  the  range  of  30  minutes  to 
2  hours.  During  the  binge,  daily  cumulative 
doses  may  reach  100  to  150  millilitres  of 
injectable  ephedrone  solution.  The  binge  is 
further  characterized  by  lack  of  food  intake 
and  ultimately  by  physical  and  mental 
exhaustion.  The  binge  is  followed  by  a 
withdrawal  period  characterized  by 
prolonged  periods  of  sleep,  irritability,  hot- 
tempered  fits,  weakness,  general  psychic 
discomfort,  suppression  of  mood  and 
depression. 

Ephedrone  injection  results  in  a  "high” 
lasting  15  to  20  minutes  followed  by 
euphoria  and  a  "craving  for  activity”, 
feelings  of  lightness,  cheerfulness,  fresh 
surges  of  energy,  “clearness  of  the  head”  and 
improved  mood.  Somatic  symtoins  observed 
following  injection  include  accelerated  heart 
rate,  increased  arterial  pressure,  dilated 
pupils,  nystagmus  and  pain  of  the 
supraorbital  points.  Prolonged  use  of 
ephedrone  is  associated  with  the  appearance 
of  psychotic  states.  Paranoia  is  commonly 
observed.  Both  auditory  and  visual 
hallucinations  may  also  be  experienced. 

Examination  of  ephedrone  drug  addicts  in 
the  Russian  Federation  have  revealed  the 
follow  ing  characteristics;  drastic  weight  loss; 
acne  vulgaris  in  the  face,  back,  chest, 
shoulders,  forearms  and  feet;  "paths”  of 
pigmentation  with  sclerosal  veins; 
acrPcyanosis;  swelling  of  the  hands;  a  waxen 
complexion;  red  tongue;  and  enlarged  liver. 
Often  addicts  have  potassium  manganate 
burns  on  their  fingers,  .^ddicts  tend  not  to 
pay  attention  to  their  appearance,  thus 


looking  ragged  with  dirty  hands  and  hair. 
Neurological  examination  of  ephedrone 
addicts  reveal  lateral  nystagmus,  increased 
tendon  periosteal  reflexes,  staggering  in 
Romberg’s  posture  and  a  fine  tremor  of  the 
fingers  of  extended  hands. 

ANNEX  m 

Questionnaire  for  data  collection  for  use  by 
the  World  Health  Organization  and  the 
Commission  on  Narcotic  Drugs  of  the 
Economic  and  Social  Council 
Substance  reported  on:  METHCATHINONE 

1.  Availability  of  the  substance  (registered, 
marketed,  dispensed,  etc.). 

2.  Extent  of  abuse  of  the  substance. 

3.  Degree  of  seriousness  of  the  public 
health  and  social  problems  */  associated  with 
abuse  of  the  substance. 

4.  Number  of  seizures  of  the  substance  in 
the  illicit  traffic  during  the  previous  three 
years  and  the  quantities  involved. 

5.  Identification  of  the  seized  substance  as 
of  local  or  foreign  manufacture  and 
indication  of  any  commercial  markings. 

6.  Existence  of  clandestine  laboratories 
manufacturing  the  substance. 

•/  Examples  of  public  health  and  social 
problems  are  acute  intoxication,  accidents, 
work  absenteeism,  mortality,  behaviour 
problems,  criminality,  etc. 

B.  WHO  Questionnaire  on  Substances  Under 
Review 

Who  Questionnaire  for  Collection  of 
Information  for  Review  of  Dependence- 
Producing  Psychoactive  Substances 

The  Director-General  of  the  World  Health 
Organization  presents  his  compliments  and 
has  the  pleasure  of  informing  Member  States 
that  the  Twenty-ninth  Expert  Committee  on 
Drug  Dependence  (ECDD)  will  meet  on  26- 
29  September  1994  to  review  the  following 
substances: 

1.  Aminorex 

2.  Brolizolam 

3.  Etryptamine  (a-ethyltiy  ptamine) 

4.  Flunitrazepam 

5.  Mesocarb  (sydnocarb)* 

6.  Methcathinone  (ephedrone) 

7.  Triazolam* 

8.  Zipeprol 

*  Tentatively  included  in  accordance  with 
the  recommendations  of  the  28lh  ECDD  (28 
September-2  October  1992). 

According  to  the  “Revised  Guidelines  for 
the  WHO  Review  of  Dependence-Producing 
Psychoactive  Substances  for  International 
Control”,  as  approved  by  the  eighty-fifth 
session  of  the  Executive  Board  (1990)  and 
amended  by  the  ninety-third  session  of  the 
Executive  Board  (1994),  one  of  the  essential 
elements  of  this  process  is  for  WHO  to  collect 
and  review  information,  and  subsequently  to 
prepare  a  Critical  Review  document  for 
submission  to  the  Expert  Committee  on  Drug 
Dependence. 

The  Director-General  invites  Member 
States  to  collaborate  as  in  the  past  in  this 
process  by  providing  all  pertinent 
information  available.  In  particular  he  would 
appreciate  receiving  any  such  information 
under  the  six  headings  mentioned  in  the 


attached  questionnaire.’  A  separate 
questionnaire  form  should  be  filled  in  for 
each  individual  substance. 

Further  clarification  on  any  of  the  above 
items  can  be  obtained  from  the  Programme 
on  Substance  Abuse  (PSA-WHO/HQ), 

Geneva,  to  which  replies  should  be  sent  not 
later  than  15  June  1994. 

GENEVA,  10  March  1994 

II.  Background 

Aminorex  and  methcathinone  are 
stimulants  that  are  controlled 
domestically  in  Schedule  I  of  the  CSA. 
Neither  substance  has  been  approved  for 
use  in  the  treatment  of  any  medical 
condition  in  this  country  and  neither 
substance  is  controlled  internationally. 
Etryptamine  is  currently  controlled  in 
Schedule  I  domestically,  under  the 
temporary  scheduling  provisions  of  the 
CSA.  Etryptamine  has  not  been 
approved  for  medical  use  in  the  United 
States. 

Triazolam  and  flunitrazepam  are 
controlled  domestically  and 
internationally  in  Schedule  IV  of  the 
CSA  and  the  Convention.  Triazolam  is 
approved  for  medical  use  in  the  United 
States,  flunitrazepam  is  not. 

Brotizolam,  mesocarb,  and  zipeprol 
are  not  controlled  domestically  or 
internationally,  nor  approved  for  use  in 
the  United  States. 

III.  Opportunity  to  Submit  Domestic 
Information 

As  required  by  section  201(d)(2)(A)  of 
the  CSA  (21  U.S.C.  811(d)(2)(A)),  FDA 
on  behalf  of  HHS  invites  interested 
persons  to  submit  data  or  comments 
regarding  the  eight  named  drugs.  Data 
and  information  received  in  response  to 
this  notice  will  be  used  to  prepare 
scientific  and  medical  information  on 
these  drugs,  with  a  particular  focus  on 
each  drug’s  abuse  liability.  HHS  will 
forward  that  information  to  WHO, 
through  the  Secretary  of  State,  for 
WHO’s  consideration  in  deciding 
whether  to  recommend  international 
control  of  any  of  these  drugs.  Such 
control  could  limit,  among  other  things, 
the  manufacture  and  distribution 
(import/export)  of  these  drugs,  and 
could  impose  certain  recordkeeping 
requirements  on  them. 

At  this  time,  HHS  will  not  make  any 
recommendations  to  WHO  regarding 
whether  any  of  these  drugs  should  be 
subjected  to  international  controls. 
Instead,  HHS  will  defer  such 
consideration  until  WHO  has  made 
official  recommendations  to  the 
Commission  on  Narcotic  Drugs,  w  hich 
are  expected  to  be  made  in  late  1994  or 
early  1995.  Any  HHS  position  regarding 
international  control  of  these  drugs  will 


’  For  MinistriPS  of  Hpsli.S  only. 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Notices 


31643 


be  preceded  by  another  Federal  Register 
notice  soliciting  public  comment  as 
required  by  section  201(d)(2)(B)  of  the 
CSA. 

Interested  persons  may,  on  or  before 
July  20, 1994,  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m,  Monday  through  Friday. 

This  abbreviated  acceptance  period  is 
necessary  to  allow  sufficient  time  to 
prepare  and  submit  the  domestic 
information  package  by  the  deadline 
imposed  by  WHO.  Although  WHO  has 
requested  comments  and  information  by 
June  15, 1994,  WHO  will  accept  and 
consider  material  transmitted  after  June 
15, 1994.  Respondents  should  submit 
material  in  the  format  set  forth  by  the 
WHO  Questionnaire. 

This  notice  contains  information 
collection  requirements  that  were 
submitted  for  review  and  approval  to 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  as 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0226. 

Dated;  June  15, 1994. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-14962  Filed  6-15-94;  3:28  pm] 
BILUNG  CODE  4160-01-F 


Health  Resources  And  Services 
Administration 

RIN:  09C5-ZA66 

Program  Announcement  and  Proposed 
Funding  Preferences  for  Scholarships 
for  Disadvantaged  Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  annovmces  that 
applications  for  fiscal  year  (FY)  1994  for 
the  Scholarships  for  Disadvantaged 
Students  (SDS)  program  are  being 
accepted  under  the  authority  of  section 
737  of  the  Public  Health  Service  Act 
(the  Act),  title  VII,  Part  B,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408,  dated  October  13, 1992. 
Comments  are  invited  on  the  proposed 
funding  preferences  stated  below. 


Purpose 

The  SDS  program  is  a  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  such 
schools  in  providing  scholarships  to 
individuals  fi’om  disadvantaged 
background  who  are  enrolled  (or 
accepted  for  enrollment)  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions. 

For  purposes  of  the  SDS  program  in 
FY  1994,  an  “individual  from 
disadvantaged  backgrounds”  is  defined 
in  42  CFR  part  57.1804,  subpart  S,  as 
one  who: 

(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  allied  health 
professions;  or 

(2)  Comes  from  a  family  with  an 
annual  income  below  a  level  based  low- 
income  thresholds  according  to  family 
size  published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index,  and 
adjusted  by  the  Secretary  for  use  in  all 
health  professions  and  nursing 
programs.  The  Secretary  will 
periodically  publish  these  low-income 
levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low- 
income  family  for  pmposes  of  the 
Scholarships  for  Disadvantaged 
Students  program  for  FY  1994. 


Size  of  parents'  family  ^ 

Income 

level® 

1  . 

$9,700 

12,600 

2 . 

3 . 

15,000 

4 . 

19,200 

5 . : . : . 

22,600 

6  or  more . 

25,400 

’  includes  only  dependents  listed  on  Federal 
income  tax  forms. 

2  Adjusted  gross  income  for  calendar  year 
1993,  rounded  to  nearest  $100. 

Approximately  $17.1  million  is 
available  in  FY  1994  for  competing 
applications  for  the  SDS  Program  from 
eligible  health  professions  and  nursing 
schools.  Of  the  funds  available,  30 
percent  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships.  An 
estimated  $5.1  million  will  support 
approximately  2,040  scholcirships 
averaging  $2,500  for  students  at  schools 
of  nursing.  The  balance  of  $12.0  million 
will  support  approximately  4,858 
scholarships  averaging  $2,450  for 


eligible  health  professions  students.  The 
period  of  fund  availability  will  be  for 
one  academic  year. 

Use  of  Funds 

Funds  awarded  to  a  school  under  this 
program  may  be  used  as  follows: 

(1)  To  award  scholarships  to  eligible 
students  enrolled  in  the  school,  to  be 
expended  only  for  tuition  expenses, 
other  reasonable  educational  expenses, 
and  reasonable  living  expenses  (as 
defined  by  the  school  for  all  students 
attending  the  school)  incurred  while 
enrolled  in  a  school  as  a  full-time 
student.  The  amoimt  of  the  scholarship 
may  not,  for  any  year  of  attendance, 
exceed  the  total  amount  required  for  the 
year  for  the  expenses  specified  above. 

(2)  To  provide  financial  assistance  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pursuing  a  career  in  the  health 
professions,  in  order  to  facilities  the 
completion  of  the  educational 
requirements  for  such  careers,  provided 
that  the  total  amoimt  used  for  this 
purpose  may  not  exceed  25  percent  of 
the  funds  aw^arded  to  the  school  under 
this  program. 

Any  school  receiving  SDS  funds  will 
be  required  to  maintain  separate 
accountability  for  these  funds. 

School  Eligibility 

Grants  under  this  program  will  be 
made  available  to  accredited  public  or 
nonprofit  private  health  professions 
schools.  For  purposes  of  the  SDS 
program,  as  defined  in  section  737(a)(3) 
of  the  Act,  the  term  “health  professions 
schools”  means  schools  of  medicine, 
nursing,  osteopathic  medicine, 
dentistry,  pharmacy,  podiatric 
medicine,  optometry,  veterinary 
medicine,  public  health,  or  allied  health 
or  schools  offering  graduate  programs  in 
clinical  psychology  and  which  are 
accredited  as  provided  in  section 
799(1)(E)  of  the  Act,  schools  of  allied 
health  as  defined  in  section  799(4)  of 
the  Act,  and  which  are  located  in  States 
as  defined  in  section  799(9)  of  the  Act. 
and  schools  of  nursing  as  defined  in 
section  853  of  the  Act. 

As  required  by  statute,  to  qualify  for 
participation  in  the  SDS  program,  a 
school  must  be: 

(1)  Carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

(2)  Carrying  out  a  program  for 
recruiting  and  retaining  minority 
faculty. 

In  addition,  each  school  that  received 
funds  in  FY  1993  must  demonstrate  in 
its  fiscal  year  1994  application  that  they 
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are  carrying  out  all  of  the  statutory 
reouirements  listed  below: 

(1)  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 
provided  for  in  the  curricula  of  the 
school.  This  does  not  include  normal 
course  work,  that  by  definition  includes 
minority  hnalth  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  course  work  reflecting  an 
institutional  awareness  of  the  special 
health  needs  of  minority  populations; 

(2)  Enter  into  arrangements  with  one 
or  more  health  clinics  providing 
services  to  a  significant  number  of 
individuals  who  are  from  disadvantaged 
backgrounds,  including  members  of 
minority  groups,  for  the  purpose  of 
providing  students  of  the  school  with 
experience  in  providing  clinical  services 
to  such  individuals; 

(3)  Enter  into  arrangements  with  one 
or  more  public  or  nonprofit  private 
secondary  educational  institutions  and 
undergraduate  institutions  of  higher 
education  (feeder  schools),  for  the 
purpose  of  carrying  out  programs 
regarding: 

(a)  The  educational  preparation  of 
disadvantaged  students,  including 
minority  sLudents,  to  enter  the  health 

'  professions:  and 

(b)  The  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions;  and 

(4)  Establish  a  mentor  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCOP)  funds, 
faculty/staff  of  fe^er  schools,  etc.,  in 
institutionally  organi2»d  activity  (e.g., 
tutoring,  counseling,  and  summer/ 
bridge  programs). 

Each  school  funded  for  the  first  time 
in  FY  1994  will  also  be  required  to  carry 
out  each  of  the  activities  specified  above 
by  not  late^  than  12  months  from  receipt 
of  award.  Funds  awarded  to  a  school 
under  the  SDS  program  may  not  be  used 
to  carry  out  any  of  the  above  activities 
which  the  school  must  be  doing,  or 
must  agree  to  do.  In  addition,  a  school 
will  be  required  to  continue  to  carry  out 
all  described  activities,  and  also  the 
student/faculty  recruitment  and 
retention  activities,  for  as  long  as  the 
SDS  program  is  in  operation  in  the 
school. 

Evaluation  Criteria  for  Fiscal  Year  1994 

For  FY  1994,  applications  will  be 
evaluated  on  the  degree  to  which  the 
schools  meet  the  statutory  requirements 


listed  above.  Guidance  for  presenting 
the  information  will  be  provided  in  the 
FY  1994  application  materials. 

Student  l^igibility:  As  required  by 
statute,  to  qualify  for  the  SDS  program, 
a  student  must: 

(1)  Be  a  citizen,  a  U.S.  national,  an, 
alien  lawfully  admitted  for  permanent 
residency  in  the  U.S.,  or  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Commonwealth 
of  Puerto  Rico,  a  citizen  of  the  Trust 
Territory  of  the  Pacific  Islands 
(consisting  of  the  Republic  of  Palau)  or 

a  citizen  of  the  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia  (both  formally  part  of  the 
Trust  Territory  of  the  Pacific  Islands): 

(2)  Meet  the  definition  of  an 
“individual  from  a  disadvantaged 
background”  as  defined  above;  and 

(3)  (a)  Be  enrolled  in  or  accepted  by 
an  eligible  school  for  enrollment  as  a 
full-time  student;  or 

(b)  Be  an  undergraduate  student  who 
has  demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions, 
including  nursing. 

Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  give 
preference  to  students  who  are  from 
disadvantaged  backgrounds  and  for 
whom  the  cost  of  attending  an  SDS 
school  would  constitute  a  severe 
financial  hardship.  Severe  financial 
hardship  will  be  determined  by  the 
school  in  accordance  with  standard 
need  analysis  procedures  prescribed  by 
the  Department  of  Education  for  Its 
Federal  student  aid  programs. 

The  following  Acceptability  of 
Undergraduate  Students,  Definitions, 
Methodology  for  Implementing  the 
Statutory  Special  Consideration,  the 
Nonstatutory  Special  Consideration  for 
Baccalaureate  Nursing  Programs,  and 
the  Procedures  for  Calculating 
Scholarship  Awards  were  established  in 
FY  1991  after  public  comment  (at  57  FR 
49779)  on  October  1, 1991,  and  are 
being  extended  in  FY  1994. 

Acceptability  of  Undergraduate 
Students 

In  the  instance  of  (3)(b)  above,  it  has 
been  established  that  the  undergraduate 
students  eligible  for  scholarships  must 
be  at  feeder  schools  and  have  signed 
statements  that  they  are  interested  in 
health  professions  or  nursing  careers. 

Definitions 

Black,  means  a  person  having  origins 
in  any  of  the  black  racial  groups  of 
Africa. 

Hispanic  means  a  jjerson  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 


American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

American  Indian  or  Alaskan  Native 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 

Definitions  listed  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 

A— 46,  dated  May  3, 1974. 

Native  American  as  defined  in  Pub.  L. 
101-527,  means  American  Indian, 
Alaskan  Native,  Aleut,  or  Native 
Hawaiian. 

Minority  with  respect  to  faculty,  refers 
to  Blacks,  Hispanics,  Native  Americans, 
Filipinos,  Koreans,  Pacific  Islanders, 
and  Southeast  Asians  whose  percentage 
among  the  total  supply  of  practitioners 
in  the  applicable  health  profession  is 
below  that  group’s  percentage  in  the 
total  population. 

Methodology  for  Implementing  the 
Statutory  Special  Consideration 

In  accordance  with  the  statute,  in 
making  awards  under  section  737(a),  the 
Secretary  shall  give  special 
consideration  to  eligible  schools  that 
have  enrollments  of  underrepresented 
minorities  above  the  national  average 
for  its  particular  discipline. 

For  purposes  of  determining 
eligibility  of  a  school,  Asians  will  not  be 
included  in  the  definition  of 
underrepresented  minorities  for  the 
school.  Although  certain  Asian 
subgroups  (i.e.,  Filipinos,  Koreans, 
Pacific  Islanders,  and  Southeast  Asians) 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  establishing 
national  average  enrollment  of 
underrepresented  minorities. 

For  purposes  of  the  FY  1994  award 
cycle,  the  national  average  enrollments, 
of  Blacks,  Hispanics,  and  Native 
Americans  (in  combinatitm)  are:  for 
medicine  13.3  percent;  osteopathic 
medicine  7.7  percent;  nursing  (RN  only) 
12.2  percent;  dentistry  13.4  percent; 
pharmacy  10.6  percent;  optometry  9.4 
percent;  podiatric  medicine  17.9 
percent;  veterinary  medicine  5.9 
percent;  public  health  15.7  percent; 
allied  health  17.3  percent;  and  clinical 
psychology  13  percent. 

Nonstatutory  Special  Consideration  for 
Baccalaureate  Nursing  Programs 

Among  schools  of  nursing,  additional 
special  consideration  will  be  given  to 
baccalaureate  programs.  One  of  the 
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distinguishing  features  of  baccalaureate 
education  is  the  substantial  focus  on 
preparation  for  community  health 
practice.  Training  nurses  for  community 
health  practice  is  an  integral  component 
of  the  Department’s  access  strategy. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Procedures  for  Calculating  Awards 

Awards  to  eligible  schools  which 
have  applied  will  be  calculated  by 
comparing  the  enrollment  of 
disadvantaged  students  in  each  eligible 
school  with  the  total  enrollment  of  the 
disadvantaged  students  in  all  eligible 
schools. 

A  school  with  an  enrollment  of 
underrepresented  minority  students 
which  is  above  the  national  average  (for 
each  discipline)  will  be  given  double 
credit  (i.e.,  its  enrollment  of 
disadvantaged  students  would  be 
doubled  for  awarding  purposes).  A 
baccalaureate  nursing  school  will  be 
given  double  credit.  A  baccalaureate 
nursing  school  with  an 
underrepresented  minority  enrollment 
above  the  national  average  will  be  given 
quadruple  credit  (j.e.,  its  enrollment  of 
disadvantaged  students  will  be 
multiplied  by  four  for  awarding 
purposes). 

Other  Consideration 

Other  funding  factors  may  be  applied 
in  determining  the  funding  of  approved 
applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  cf  other 
categories  or  groups  of  approved 
applications. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Proposed  Funding  Preferences 

For  fiscal  year  1994,  it  is  proposed 
that  among  allied  health  schools  or 
programs,  preference  be  given  to  the 
following  baccalaureate  and  graduate 
programs:  dental  hygiene,  medical 
laboratory  technology,  occupational 
therapy,  physical  therapy  and  radiologic 
technology.  This  proposal  is  in 
accordance  with  House  Report  No.  101- 
804,  accompanying  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990,  which  recommended  that  funding 
be  restricted  to  these  allied  health 
professions  programs.  With  over  3,000 


accredited  allied  health  programs,  the 
SDS  program  focus  would  be  directed  to 
those  allied  health  professions  with  the 
greatest  current  or  personnel  shortages. 

In  addition,  it  is  also  proposed  that 
preference  be  given  to  baccalaureate  and 
graduate  programs.  Although  programs 
of  study  leading  to  the  award  of  an 
associate  degree  or  certificate  are  of 
significant  value  in  educating  allied 
health  personnel,  the  cost  of  education 
at  the  baccalaureate  and  graduate  levels 
is  substantially  greater,  and  thus  such 
cost  is  a  major  deterrent  to  the 
reauitment  and  retention  of 
disadvantaged  individuals. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preferences.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  (insert  30  days  from  date  of 
publication  in  the  Federal  Register  will 
be  considered  before  the  final  funding 
preferences  are  established. 

Whitten  comments  should  be 
addressed  to:  Mr.  Michael  Heiningburg, 
Director,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5800  Fishers  Lane,  Room  8-48, 

Parklawn  Building,  Rockville,  Maryland 
20782. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  at  the  above  address, 
w'eekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Scholarships  for 
Students  From  Disadvantaged 
Backgrounds  program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Smoke-Free  Workplace 
The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 


promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  tfie 
American  people. 

Paperwork  Reduction  Act 

The  application  form  and  instructions 
for  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0149. 

Application  Requests 

Applications  wdll  be  mailed  to  all 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy, 
optometry,  podJatric  medicine, 
veterinary  medicine,  nursing,  public 
health,  clinical  psychology  and  allied 
health  which  received  SDS  awards  in 
FY  93.  Upon  request,  applications  will 
be  mailed  to  those  schools  identified 
above  who  have  not  previously 
participated  in  the  SDS  program. 

Requests  for  grant  application 
materials  and  questions  regarding 
business  management  and  program 
policy  should  bo  directed  tc;  Mr.  En.ce 
Baggett,  Chief,  Student  and  Institutional 
Support  Branch,  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administradon,  Parklawn 
Building,  Roern  8-31,  5600  Fishers 
Lane,  Rockvills,  Maryland  20857. 
Telephone:  (301)  443-4776:  FAX:  (301) 
594-6911. 

The  application  deadline  date  is  July 
20, 1994.  Applicatio.ns  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  dale,  or 

(2)  Sent  on  or  before  the  established 
deadline  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  comm.ercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  po.stinarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Disadvantaged  Students  program  is 
93.925.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subjfict  to  the 
Public  Health  System  Reponing 
Requirements. 
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Dated:  June  15, 1994. 

Giro  V.  Sumaya, 

Administrator. 

[FR  Doc.  94-14964  Filed  6-17-94;  8:45  am) 
BILLtNO  CODE  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  And  Indian  Housing 

pocket  No.  N-94-3749;  FR-3660-N-02] 

Notice  of  Extension  for  Public  and 
Indian  Housing  Youth  Sports  Program; 
Notice  of  Funding  Availability 

agency:  OfSce  of  the  Assistant 
Secretarj'  for  Public  and  Indian 
Housing. 

ACTION:  Notice  of  extension  of  time  for 
submissior  of  applications. 

SUMMARY:  On  May  11, 1994,  HUD 
published  a  Notice  of  Ftmding 
Availability  for  the  Public  and  Indian 
Housing  Youthr  Sports  Program, 
requesting  applications  by  June  20, 

1994.  The  purpose  of  this  Notice  is  to 
extend  the  time  for  submission  of 
applications  until  July  20, 1994. 

DATES:  The  application  due  date 
originally  annoimced  for  June  20, 1994 
is  extended  by  this  notice  to  July  20, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Prichard,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  D.C.  20410,  telephone 
(202)708-1197.  A.  telecommunications 
device  for  d^-?f  persons  (TDD)  is 
available  at  (202)708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
program  is  authorized  by  Section  520  of 
the  National  Affordable  Housing  Act 
(NAIiA)  (approved  November  28, 1990, 
Pub.  L.  101-625).  In  general.  Youth 
Sports  Program  funds  may  be  used  to 
assist  in  c.arrying  out  sports,  cultural, 
recreational,  educational  or  other 
activities  for  youth. 

A  FY  1994  Notice  of  Fund 
Availability  (NOFA)  for  the  above- 
described  program  was  published  on 
May  11, 1994  (59  FR  24548).  The 
original  notice  provided  41  days — until 
June  20, 1994 — for  applications  in 
response  to  the  NOFA.  The  Department 
has  received  numerous  indications  from 
prospective  applicants  that  the  allotted 
time  for  submitting  applications  is  too 
short  to  permit  the  preparation  and 
presentatioii  of  the  necessary  materials. 


In  response  to  these  concerns,  the 
E)epartment  is  extending  the  deadline 
for  submission  of  applications  fmr  the 
FY  1994  funding  round.  It  is  hoped  that 
this  extension  of  time  will  expand  the 
number  and  the  quality  of  applications 
that  HUD  receives  for  funding. 

Applications  will  now  be  due  on  or 
before  4:30  PM  local  time,  on 
Wednesday,  July  20, 1994.  An  original 
and  two  copies  of  the  application  must 
be  received  by  the  deadline  at  the  local 
HUD  Field  Office  with  jurisdiction  over 
Public  Housing  Agency  (PHA) 
applicants.  Attention:  Assisted  Housing 
Management  Branch  Director  (or,  in  the 
case  of  Indian  Housing  Authority  (IHA) 
applicants,  in  the  local  HUD  Office  of 
Indian  Programs,  Attention:  Office  of 
Indiem  Programs  Director).  (A  listing  of 
the  addresses  of  HUD  Field  Offices  and 
Indian  Field  Offices  is  included  as  an 
appendix  to  the  May  11, 1994  NOFA.) 
This  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  appheation  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  It  is  not  sufficient  for 
an  application  to  bear  a  postage  date 
within  the  submission  time  period. 
Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  will  not  be 
considered. 

Dated:  June  14, 1994. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  94-14889  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-71 22-08-1 01 6;  CACA  28549] 

California  Desert  DistiicL  Barstow 
Resource  Area,  Notice  of  Realty  Action 
CACA  28549  Correction,  Exchange  of 
Public  and  Private  Lands  in  San 
Bernardino  and  Los  Angeles  Counties, 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  CACA 
28549,  Exchange  of  Public  and  Private 
Lands. 

SUMMARY:  This  notice  corrects  an  error 
in  the  legal  description  that  appeared  in 


Notice  of  Realty  Action  CACA  28549 
published  July  17, 1992  (57  FR  138;  pp. 
31731-31732).  That  portion  of  Section 
15,  T.9N.,  R.lW.,  SBM  described  as  the 
WViiNW^A  is  corrected  to  read 
WV2NWV4. 

All  other  aspects  of  the  exchange 
remain  the  same  as  described  in  the  July 
17, 1992,  Notice  of  Realty  Action. 
Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resources  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  (619)  256- 
3591. 

Dated:  June  14, 1994. 

Tim  Read, 

Acting  Area  Manager. 

(FR  Doc.  94-14909  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  4310-40-M 


Fish  and  Wtidiife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Allow 
Incidental  Take  of  the  Threatened 
California  Gnatcatcher  and  the 
Proposed  Endangered  Coastal  Cactus 
Wren  by  Shell  Oil  Company  and 
Metropolitan  Water  DistricL  Orange 
Coun^,  CA 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  Shell  Oil  Company  (Shell)  and  the 
Metropolitan  Water  District  of  Southern 
California  (MWD)  (Applicants)  have 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application,  which 
includes  a  Habitat  Conservation  Plan 
(HCP)  and  an  Implementation 
Agreement  (LA),  has  been  assigned 
permit  number  PRT-784571.  The 
requested  permit  would  authorize  the 
incidental  take  of  the  threatened 
California  gnatcatcher  [Polloptila 
californica  califomica),  on  certain  lands 
located  within  the  sphere  of  influence  of 
the  City  of  Yorba  Linda  in 
unincorporated  northern  Orange 
County,  California.  The  HCP  submitted 
in  support  of  the  permit  application, 
also  provides  for  the  conservation  of  the 
coastal  cactus  wren  as  if  it  were  listed 
under  the  Act  as  a  threatened  or 
endangered  species  and,  barring  a 
determination  by  the  Service  of 
imforeseen  circumstances  and 
compliance  with  applicable  public 
review  and  comment  requirements, 
would  support  an  amendment  to  the 
10(a)(1)(B)  permit  to  authorize  the 
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incidental  take  of  that  species  should 
the  cactus  wren  be  listed  during  the 
term  of  the  permit.  The  proposed 
incidental  take  would  occur  as  a  result 
of  grading  and  construction  activities  for 
a  residential  development  and 
municipal  golf  course  in  a  depleted 
oilfield,  and  improvements  to  the 
Diemer  Water  Treatment  Facility.  Both 
sites  are  occupied  by  the  California 
gnatcatcher  and  coastal  cactus  wren. 

The  Service  also  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  take  permit. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  July  20, 1994. 

ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the  EA 
should  be  addressed  to  Mr.  Gail 
Kobetich,  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Carlsbad  Field 
Office,  2740  Loker  Avenue  West, 
Carl.sbad,  California  92008.  Please  refer 
to  permit  No.  PRT-784571  when 
submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Linda  R.  Dawes,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2740  Loker  Avenue  West,  Carlsbad, 
California  92008  (619-431-944{». 
Individuals  wishing  copies  of  the 
application  or  EA  for  review  should 
immediately  contact  the  above 
individual. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  9  of  the  Act,  and 
implementing  regulations,  “taking”  of  a 
threatened  or  endangered  species  is 
prohibited.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  or  endangered  species  are  at 
Title  50  Code  of  Federal  Regulations 
17.32  and  17.22,  respectively. 

On  March  25, 1993,  the  Ser\’ice  listed 
the  coastal  California  gnatcatcher  as  a 
threatened  species.  On  May  2, 1994,  the 
rule  listing  the  gnatcatcher  was  vacated 
by  the  United  States  District  Court  for 
the  District  of  Columbia  on  the  basis 
that  the  Secretary  of  the  Interior  failed 
to  obtain  and  make  available  for  public 
comment,  the  data  underlying  a 
published  scientific  report  on  the 
subspecific  taxonomy  of  the 
gnatcatcher.  The  Secretary  has  filed  a 


motion  for  reconsideration  of  the  court’s 
decision  and,  alternatively,  a  motion  to 
stay  the  portion  of  the  decision  that 
vacated  the  listing  while  the  Service 
receives  public  comment  on  these  data. 
These  motions  are  cmrrently  pending 
before  the  court.  The  Service  is  also 
reviewing  several  other  options  to 
provide  the  protection  of  the  Act  to  the  " 
gnatcatcher.  These  options  include 
appealing  the  corat's  decision,  listing 
the  gnatcatcher  on  an  emergency  basis, 
and  proposing  a  new  rule  tn  list  the 
gnatcatcher. 

The  Service  announces  the  receipt 
and  availability  for  public  review  and 
comment  of  this  10(a)(1)(B)  permit 
application  in  order  to  fitcilitate  review 
and  potential  issuance  of  the  incidental 
take  permit  should  the  coastal  California 
gnatcatcher  return  to  the  status  of  a 
federally  listed  species.  The  Service  also 
seeks  public  review  and  comments  on 
the  proposed  signing  of  the  lA  by  the 
Service.  The  LA  would  obligate  the 
Applicants  to  carry  out  the  provisos  of 
the  HCP  that  provides  for  protection  and 
conservatiorv  of  the  California 
gnatcatcher  and  cactus  wren  as  if  both 
species  were  listed  as  threatened  or 
endangered  species  under  the  Act.  By 
signing  the  LA,  the  Service  would  certify 
to  the  Applicants  that,  barring  a 
determination  of  unforeseen 
circumstances,  and  subject  to 
compliance  with  applicable  public 
review  and  comment  requirements,  the 
Service  would  e.xpeditiously  issue  a 
section  10(a)(1)(B)  permit  to  the 
Applicants  allowing  incidental  take  of 
one  or  both  species,  as  appropriate,  if 
the  California  gnatcatcher  or  cactus 
wren  are  listed  as  threatened  or 
endangered  species  in  the  future. 

The  Applicants  propose  to  implement 
the  HCP  for  the  California  gnatcatcher 
and  coastal  cactus  wren  to  allow  phased 
oil  field  remediation  and  clearing, 
grading  and  construction  of  a  residential 
development,  golf  course,  elementary 
school,  and  commercial  development  on 
a  depleted  oil  field,  and  ongoing 
maintenance  and  faciUty  modifications 
on  the  Deimer  Water  Treatment  Facility 
within  the  sphere  of  influence  of  the 
City  of  Yorba  Linda,  in  unincorporated 
Orange  County,  California.  These 
activities  would  take  place  over  a  period 
of  approximately  20  years.  The  permit 
would  authorize  incidental  take  of 
gnatcathers  associated  with  the 
destruction  of  up  to  27  acres  of 
occupied  gnatcatcher  habitat.  That 
habitat  is  estimated  to  support 
approximately  9  gnatcatchers.  The  LA 
executed  by  the  parties  would  also 
provide  for  future  amendment  of  the 
permit  to  authorize  incidental  take  of 
cactus  wren  should  the  cactus  wrens 


asscx:iated  with  the  destruc:tion  of  up  to 
83  acres  of  cxicupied  cactus  wren  habitat 
be  listed  In  the  foture  as  a  threatened  or 
endangered  species  under  the  Act.  It  is 
estimated  that  up  to  55  pairs  of  cactus 
wren  occmpy  the  development  site.  The 
permit  would  be  in  effect  for  50  years 
on  the  Shell  property. 

The  Applicant  proposes  to  mitigate 
for  the  incidental  take  by.  (1)  Dedicating 
58  acres  of  on-site  coastal  sage  scrub 
(CSS)  habitat  to  Chino  Hills  State  Park; 

(2)  placing  a  conservation  easement  on 
20  acres  of  Walnut  woodland  on-site;  (3) 
preservation/restoration  of  an  additional 
64  acres  of  habitat  within  the  golf  course 
which  has  been  designed  to  provide  a 
buffer  between  wildlands  and 
development;  (4)  operation  of  12-15 
cowbird  traps  in  perpetuity;  (5)  a 
discounted  sale,  to  the  State  of 
California,  of  979  acres  of  multispecies 
habitat  to  be  managed  to  promote 
conservation  of  the  gnatcatcher  and 
cagtus  wren,  including  572  acres  of  CSS, 
48  acres  of  oak  v.modland,  cind  237  acres 
of  chaparral;  (6)  providing  for  the 
restoration  of  approximately  27  acres  of 
CSS  and  cactus  in  the  purchase  area  and 
in  adjacent  Chino  Hills  State  Park;  (7) 
funding  a  State  Park  ecologist  for  15 
years  (10  years  full  time),  who  will 
oversee  offsite  restoration,  conduct  the 
cowbird  trapping  program,  conduct 
sensitive  species  surveys,  patrol  the  area 
for  vagrants,  conduct  a  community 
education  and  involvement  program, 
and  prepare  a  long-term  fire 
management  program;  (8)  creating  a  fire 
suppression  compartment  in 
cooperation  with  State  Parks  and  the 
Orange  County  Fire  Department. 

The  EA  considers  the  environmental 
consequences  of  several  alternatives, 
including  the  proposed  action,  no-take, 
and  no-action  alternatives.  The 
proposed  action  is  (1)  the  issuance  of  a 
permit  under  section  10(a)  of  the  Act 
that,  in  conjunction  with  oil  field 
remediation,  residential  and  golf  course 
development,  and  maintenance  and 
improvement  activities  at  the  Diemer 
Water  Filtration  Plant,  would  authorize 
the  incidental  take  of  gnatcatchers 
associated  with  the  removal  of  27  acres 
of  occupied  California  gnatcatcher 
habitat,  and  (2)  the  execution  of  the  LA 
by  the  Serv’ice  that,  barring  unforeseen 
circumstances,  would  provide  for  the 
amendment  of  the  permit  to  authorize 
the  incidental  take  of  cactus  wrens 
associated  with  the  removal  of  up  to  83 
acres  of  occupied  cactus  wren  habitat 
should  the  cactus  wren  be  listed  in  the 
future  as  a  threatened  or  endangered 
species  under  the  Act.  The  proposed 
action  would  result  in  minimizing 
incidental  take  by  placing  limitations  on 
and  monitoring  proposed  constniction 
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and  remediation  activities.  Mitigation 
under  the  proposed  action  would 
enhance  California  gnatcatcher  and 
cactus  wren  conservation  through  the 
acquisition,  restoration,  and 
management  of  1126  acres  of  habitat 
important  for  the  conservaUon  of  the 
California  gnatcatcher,  cactus  wren,  and 
other  sensitive  and  declining  species. 
Under  the  no-take  alternative,  the 
permit  would  not  be  issued.  Shell  oil 
field  remediation  and  project  potentially 
would  not  occur,  and  MWD  potentially 
would  not  be  allowed  to  maintain  the 
structural  integrity  of  its  facility.  In 
addition  to  presenting  public  health  and 
safety  problems,  no  restoration  or 
management  would  occur,  and  the 
existing  habitat  will  remain  vulnerable 
to  fire  and  unregulated  use.  Under  the 
no-project  alternative,  oil  field 
remediation  would  occur  without 
subsequent  development.  Additionally, 
an  alternative  including  both  residential 
and  commercial  development,  but 
without  the  golf  course  was  considered. 
Analysis  of  other  alternatives  included 
oil  field  remediation,  but  with  the 
residential,  commercial,  and  golf  course 
developments  being  located  elsewhere. 

Dated:  June  14, 1994. 

Thomas  Dwyer, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

|FR  Doc.  94-14907  Filed  6-17-94;  8:45  ami 
BILLING  CODE  4310-eS-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  Draft  Pacific 
Coastal  Barriers  Study 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  (FWS) 
intends  to  gather  information  necessary 
for  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  for  the  Pacific 
Coastal  Barriers  Study  and 
accompanying  maps  (Study)  that  have 
been  mandated  by  the  Coastal  Barriers 
Improvement  Act  of  1990.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
inform  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  EIS.  Comments  and  participation  in 
this  scoping  process  were  solicited  by 
the  FWS  from  other  agencies  and  the 
public  during  the  preparation  of  the 
Draft  Study.  All  previous  public 
comments  received  by  the  FWS  during 
the  review  of  the  Draft  Study  are  being 
reviewed  and  will  be  considered  part  of 


the  scoping  process  for  the  preparation 
of  this  EIS. 

DATES:  Written  comments  should  be 
received  by  July  20, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to:  Regional  Director,  U.S. 

Fish  and  Wildlife  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181. 
FOR  FURTHER  INFORMATiON  CONTACT: 

Paula  Levin,  U.S.  Fish  and  Wildlife 
Service,  911  N.E.  11th  Avenue, 

Portland,  Oregon  97232-4181,  (503) 
231-2068. 

SUPPLEMENTARY  INFORMATION:  Ronald 
Singer  is  the  primary  author  of  this 
document. 

Coastal  barriers  are  unique  landforms 
which  provide  protection  for  diverse 
aquatic  habitats  and  serve  as  the 
mainland’s  first  line  of  defense  against 
the  impacts  of  coastal  §tonns  and 
erosion. 

Congress  recognized  the  vulnerability 
of  coastal  barriers  to  development  by 
passing,  the  Coastal  Barriers  Resource 
Act  in  1982  (CBRA).  CBRA  (Public  Law 
97-348)  established  the  Coastal  Barriers 
Resources  System  (System)  that 
prohibits  all  new  Federal  expenditures 
and  financial  assistance  within  the  units 
of  that  system  unless  specifically 
excepted  by  the  CBRA.  This  action  was 
taken  because  Federal  expenditures  and 
financial  assistance  have  the  effect  of 
encouraging  development  of  coastal 
barriers.  By  restricting  these  Federal 
expenditures,  Congress  intended  to 
minimize  the  loss  of  human  life, 
wasteful  expenditure  of  Federal 
revenues,  and  damage  to  fish,  wildlife, 
and  other  natural  resources  associated 
with  coastal  barriers  along  the  Atlantic 
and  Gulf  of  Mexico  coasts. 

In  1990,  Congress  passed  the  Coastal 
Barrier  Improvement  Act  (CBIA).  The 
CBLA  (Public  Law  101-591)  tripled  the 
size  of  the  system  by  adding  coastal 
barriers  of  the  Great  Lakes  as  well  as 
additional  areas  along  the  Atlantic  and 
Gulf  of  Mexico  coasts.  The  coastal 
barrier  system  currently  includes  560 
units,  comprising  almost  1.3  million 
acres  and  about  1,200  shoreline  miles. 
The  CBIA  also  directed  the  Secretary  of 
the  Interior  (Secretary')  to  prepare  a 
study  which  exaniines  the  need  for 
protecting  undeveloped  coastal  barriers 
along  the  Pacific  coast  of  the  United 
States  south  of  49  degrees  north  latitude 
through  inclusion  in  the  system.  This 
area  includes  the  States  of  California, 
Hawaii,  Oregon,  and  Washington; 
American  Samoa;  Guam;  the  Northern 
Marianas;  and  all  other  Pacific  Ocean 
territories  and  possessions  of  the  United 
States.  In  addition,  the  Secretary  was 
directed  to  prepare  maps  identifying  the 
boundaries  of  undeveloped  coastal 


barriers  within  this  area.  The  Secretary 
delegated  the  authority  to  develop  the 
Study  and  accompanying  maps  of 
undeveloped  coastal  barriers  of  the 
Pacific  Coast  to  the  U.S.  Fish  and 
Wildlife  Service  (FWS). 

Notices  of  availability  of  FWS- 
developed  Draft  Coastal  Barrier  Maps 
w'ere  published  in  the  Federal  Register 
on  April  23, 1992  (57  FR  14846)  for 
Oregon;  May  29, 1992  (57  FR  22821)  for 
Washington;  July  7, 1992  (57  FR  29883) 
for  California;  and  August  14, 1992  (57 
FR  36663)  for  Hawaii.  Following  the  90 
day  public  comment  period,  the  draft 
maps  were  revised  to  address  any 
technical  errore  noted  during  the 
comment  period.  The  revised  draft 
maps,  and  all  comments  received,  were 
forwarded  to  appropriate  State 
Governors  for  their  review  and  use  in 
formulation  of  recommendations  as  to 
which  State  areas  should  be  included  ia 
the  System. 

The  FWS  developed  the  required 
Draft  Study  and  revised  draft  maps  of 
areas  under  consideration  for  inclusion 
in  the  Coastal  Barrier  Resources  System 
in  1993.  The  FWS  made  the  Draft  Study 
and  maps  available  for  a  60  day  public 
review  and  comment  period  on 
December  17, 1993  (58  F.R.  66016). 
Appropriate  State  Governors  were 
afforded  an  additional  30  days  for 
review'  and  comment.  On  February  23, 
1994,  the  FWS  extended  the  public 
comment  period  until  March  25, 1994, 
and  for  appropriate  State  Governors 
until  April  25, 1994.  Between  January  5, 
1994,  and  January  18, 1994,  a  total  of  15 
public  meetings  were  held  in  Oregon, 
Washington,  California,  and  Hawaii 
regarding  the  draft  study  and 
accompanying  maps.  Press  releases 
were  issued  in  all  affected  areas. 

Mailings  of  the  draft  maps  and  Study 
were  provided  to  individuals  and 
central  locations  on  FWS  mailing  lists, 
supplemented  by  mailing  lists  provided 
by  State  Coastal  Zone  Management 
program  managers.  Announcements  of 
availability  of  the  maps  and  Study  were 
also  widely  disseminated. 

Coastal  barrier  units  which  occur  on 
Tribal  lands  were  included  on  the  1991 
draft  maps  but  deleted  from  the  1993 
study  maps  at  the  request  of  the  Tribal 
sovereign  nations.  Neither  the  CBRA  nor 
the  CBIA  provide  guidance  regarding 
the  inclusion  of  Tribal  lands  in  the 
System.  However,  inclusion  of  coastal 
barrier  units  which  occur  on  Tribal 
lands  in  the  System  would  meet  the 
purposes  of  the  Act,  particularly  given 
the  sensitive  living  resources  associated 
with  these  areas.  Recognizing  the 
sovereignty  of  the  Native  American 
nations,  the  Department  of  the  Interior 
(Department)  solicited  the  input  and 
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recommendations  from  each  affected 
Tribe  during  the  formulation  of  the  Draft 
Study.  These  Tribal  recommendations 
will  be  submitted  to  Congress  with  the 
Department’s  final  Study 
recommendatioas  or  at  a  later  date 
following, appropriate  coordination. 

The  environmental  review  of  the  Draft 
Pacific  Coastal  Barriers  Study  and 
accompanying  maps  v^ill  be  conducted 
by  the  FWS  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq),  other 
appropriate  Federal  regulations,  and 
FWS  procedures  for  compliance  with 
those  regulations  The  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  made  available  to  the  public  for 
review  and  comment  by  Spring,  1996. 

Dated:  June  14, 1994. 

Thomas  Dwyer, 

AcUng  Regional  Director. 

|FR  Doc.  94-14906  Filed  6-17-94;  8:45  am] 
BILLING  CODE  4310-5£-l> 


National  Part  Service 

Amendment  to  the  General 
Management  Ptan,  Environmental 
Assessment  for  Power  Line 
Relocation,  Manassas  National 
Battlefield  Park,  VA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  annovmces  the 
availability  of  the  environmental 
assessment  (EA)  for  relocating  a  500 
kikyvolt  (kV)  power  line  on  one  set  of 
towers,  and  230  kilovolt  (kV)  and  115 
kilovolt  (kV)  power  lines  on  another  set 
of  towers,  within  Manassas  National 
Battlefield  Park. 

DATES:  The  EA  will  be  on  review  for  60 
"days.  Comments  should  be  received  no 
later  than  August  19, 1994.  A  public 
Open  House  was  held  on  March  23, 

1994. 

ADDRESSES:  Comments  on  the  EA 
should  be  submitted  to  the 
Superintendent,  Manassas  National 
Battlefield  Park,  12521  Lee  Highway, 
Manassas  Virginia  22110,  phone  (7C3) 
754-1861. 

A  copy  of  the  document  is  available 
on  request  from;  Kenneth  E.  Apschnikat, 
Superintendent,  Manassas  Battlefield 
Park,  12521  Lee  Highway,  Manassas, 
Virginia  22110,  phone  (703)  754-1861. 
SUPPLEMENTARY  INFORMATION:  The  focus 
of  the  environmental  assessment  (EA)  is 
for  the  orderly  termination  and 
relocation  of  the  Virginia  Power 
transmission  corridor,  which  runs 
through  the  Brawner  farm  and  Stuart’s 


Hill  tracts.  These  tracts  are  where  the 
Second  Battle  of  Manassas  erupted  on 
August  28, 1862.  Brawner  farm  and 
Stuart’s  Hill  were  incorporated  into  the 
park  through  legislated  boundary 
adjustments  in  1980  and  1988, 
respectively.  These  two  areas  on  the 
western  edge  of  the  park  encompass  870 
acres  and  are  bordered  on  the  south  by 
Interstate  66,  on  the  west  by  Pageland 
Lane,  and  on  the  east  by  Groveton  Road. 
U.S.  Route  29  runs  between  the  tracts. 

The  Manassas  National  Battlefield 
Park  Amendments  Act  of  1988  (the  Act),, 
title  X  of  P.L.  100-647  (16  U.S.C. 

429b(b)J  legislatively  took  possession  of 
Virginia  Power’s  easements,  powerlines, 
and  towers  on  the  Stuart’s  HUl  tract  at 
the  park.  The  National  Park  Sen^ice  has 
sought  to  define  and  analyze  alternative 
alignments  and  has  selected  a  preferred 
alternative  that  relocates  the  facilities  to 
the  western  most  edge  of  the  par’ic 
Relocation  would  stand  as  the  method 
and  extent  of  compensation  required  by 
the  Act. 

The  EA  analyzes  three  alternatives  for 
moving  the  power  lines.  It  identifies  the 
location  and  type  of  equipment  needed 
and  assesses  the  impacts  that  power  line 
relocation  alternatives  would  have  on 
the  environment.  This  EA  presents  the 
preferred  alternative  (alternative  B), 
which  proposes  relocating  the  exi^Jing 
power  line  right-of-way  within  the  park 
boundary,  and  a  no-action  alternative 
that  implements  legislation  to  move  the 
power  lines  completely  outside  the  park 
boundary  (alternative  C).  This  EA  also 
includes  an  alternative  that  analyses 
conditions  under  which  the  power  lines 
might  remain  in  their  present  alignment 
(alternative  A). 

The  preferred  alternative  would 
enhance  interpretive  experiences  of  the 
second  battle  by  relocating  the  power 
lines  away  from  the  historic  core  of  the 
Brawner  farm  and  Stuart’s  Hill  tracts  to 
a  corridor  just  inside  the  w'estem 
boundary  of  the  park. 

The  responsible  official  for  a  decision 
on  tlie  prrferred  alternative  is  Robert  G. 
Stanton,  Regional  Director,  National 
Capital  Region,  National  Park  Service. 
Terry  R.  Carlstrom. 

Acting  Regional  Director,  Nationaf  Capital 
Region. 

(FR  Doc.  94-14965  Filed  6-17-94;  8:45  am] 
BILUNG  CODE  431B-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32499] 

Canadian  National  Railway  Company — 
Trackage  Rights  Exemption — Grand 
Trunk  Western  Railroad  Incorporated, 
etal. 

Grand  Trunk  Western  Railroad 
Incorporated  (GTW),  successor  to  Grand 
Trunk  We.stern  Railroad  Company,  has 
filed  a  verified  notice  under  the  rail 
cla.ss  exemption  at  49  CFR  1180.2(d)(7) 
to  grant/assign  trackage  rights  to 
Canadian  National  Railway  Company 
(CN)  over  109.07  miles  of  line  in 
Michigan.  The  exemption  became 
effective  on  May  12, 1994.  The 
transaction  was  consummated  May  31, 
1994.' 

GTW  is  granting  CN  trackage  rights 
over.  (1)  The  2.07-mile  segment  of  Flint 
subdivision  between  the  16th  Street  rail 
crossing  near  the  west  portal  of  the 
Sarnia  Port  Huron  Rail  Tunnel  and  the 
connection  with  St.  Clair  Tunnel 
Company  (SCTC)  at  milepost  332.2 
(Michigan  Road),  in  Port  Huron;  (2)  the 
35.9'mile  segment  of  Mt.  Clemens 
subdivision  between  the  cormection 
with  SCTC  at  milepost  40.5  (Kroner 
Road),  at  or  near  Richmond,  and  the 
connection  with  Consolidated  Rail 
Corporation  (Conrail)  at  milepost  4.6 
(Milwaukee  Junction,  accessing 
Conrail’s  North  Yard),  in  Detroit;  (3)  the 
3.6-milfi  line  between  Milwaukee 
Junction  and  the  connection  with 
Conrail  at  milepost  51.2  (Vinewood 
Junction),  in  Detroit;  (4)  the  9.6-mile 
segment  of  Shore  Line  subdivision 
between  Ecorse  Junction  and  FN 
Interlocking  at  milepost  37.3,  near 
Trenton:  (5)  the  6.3-mile  segment  of 
River  subdivision  between  the 
connection  with  Conrail  at  milepost  4.8 
(Mill)  and  the  crossing  and  connection 
with  Shore  Line  subdivision  at  milepost 
11.1  (FN  Interlocking);  (6)  the  6.1-mile 
segment  of  Raver  subdivision  between 
FN  Interlocking  and  milepost  17.2 


•  Under  the  Commission’s  rules  governing  rail 
class  exemptions,  the  exemption  becomes  effective 
7  days  after  the  verified  notice  is  filed.  49  CFR 
1 160.4(g)(1).  The  parties  may  consummate  the 
underlying  transaction  on  or  after  the  exemption’s 
effective  date.  At  3  p.m.  on  May  27, 1994.  United 
Transportation  Union  and  Brotherhood  of 
Locomotive  Engineers  filed  a  petition  to  revoke  the 
exemption  and  a  motion  to  stay  consummation  of 
the  transaction.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  exemption’s  effectiveness.  Because 
the  labor  organizations’  petition  was  not  filed  until 
after  regular  business  hours  on  Friday.  May  27,  and 
because  Monday,  May  30.  was  a  Federal  holiday 
(Memorial  Day),  the  Commission  was  unable  to  act 
on  the  stay  request  before  the  transaction  was 
consummated  on  May  31.  The  vgumonis  of  the 
labor  organizations  will  be  addressed  in  the 
decision  on  the  petition  to  revoke  the  exemption; 
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(accessing  Flat  Rock  Yard);  (7)  the  7.0- 
mile  line  between  the  connection  of  the 
Mt.  Clemens  and  Holly  subdivisions  at 
Milwaukee  Junction  and  the  MOTERM 
Intermodal  Facility  at  milepost  11.1,  in 
Femdale;  and  (8)  the  19.2-mile  line 
between  MOTERM  and  milepost  30.3 
(West  Pontiac),  including  the  Johnson 
Avenue  Yard  Facility  at  Pontiac.  GTW 
is  assigning  trackage  rights  to  CN  over 
the  15.1-mile  SCTC  line  between  the 
connections  with  the  Mt.  Clemens 
subdivision  at  milepost  55.6,  near 
Michigan  Avenue  (Tappan),  and 
milepost  40.5,  near  Richmond.^  GTW, 
Norfolk  and  Western  Railway  Company 
(NW),  and  CSX  Transportation,  Inc. 
(CSXT),  are  granting  CN  trackage  rights 
over  the  4.2-mile  line  between 
Vinewood  Junction  and  the  western 
connection  with  Norfolk  Southern 
Railway  Company  (NS)  at  milepost  48.9 
(Ecorse  Junction,  or  River  Rouge). ^ 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
trackage  rights  will  be  protected  under 
Norfolk  and  Western  Ry.  Co. — Trackage 
Ri^ts—BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653 
(1980).^ 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
exemption’s  effectiveness.  An  original 
and  10  copies  of  all  pleadings,  referring 
to  Finance  Docket  No.  32499,  must  be 
filed  w'ith  the  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Stanko,  1333  Brew'ery  Park  Boulevard, 
Detroit,  MI  43207,  and  on  Allan  A. 
Brown,  97  Front  St.  West,  Suite  4338, 
Union  Station,  Toronto,  ON  M5J-1E7. 

Decided:  June  13, 1994. 


‘By  resolution  of  the  SCTC  Board  of  Directors 
dated  April  28, 1994,  GTW  acquired  the  right  to 
assign  these  trackage  rights  to  any  responsible  third 
party,  subject  to  GTW's  assumption  of  all  third 
party  liability. 

■'This  line  comprises  3.19  miles  of  NS  track 
between  milepwst  50.2  (West  Detroit)  and  River 
Rouge,  01  mile  of  CSXT  track  at  Delray  Interlocking 
about  midway  between  said  points,  and  about  1 
mile  of  GTW  track  between  Vinewood  Junction  and 
West  Detroit,  By  separate  agreements  executed  May 
17  and  28, 1994,  respectively,  NW  and  CSXT  have 
granted  CN  trackage  rights  over  their  respective 
segments. 

■•GTW  served  the  required  notice  to  begin 
negotiating  an  implementing  agreement  with 
representatives  of  its  employees  on  May  6,  1994. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

|FR  Doc.  94-14951  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  7035-4>1-P 


[Docket  No.  AB-167  (Sub-No.  1128X)] 

Consolidated  Rail  Corporation — 
Abandonment  Exemption — in  Cook, 
County,  IL 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F — 
Exempt  Abandonments  to  abandon 
approximately  3.48  miles  of  rail  line, 
known  as  the  SC&S  Branch,  from 
milepost  5.42  to  milepost  8.9,  in 
Calumet  City,  Cook  County,  IL. 

Conrail  has  certified  that:  (1)  no  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (3)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(servio*  of  historic  report  on  Slate 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  cf  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  20, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


’  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out -of -Service  Bail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.293  must  be  filed  by  June  30, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  10, 1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Robert  S. 
Natalini,  Two  Commerce  Square,  2001 
Market  Street,  P.O.  Box  41416, 
Philadelphia,  PA  19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  June  25, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision.. 

Decided:  June  14, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

|FR  Doc.  94-14952  Filed  6-17-94;  8:45  am] 
BILLING  CODE  7035-01-«> 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Appointment  of  Members  to  the 
Performance  Review  Board 

AGENCY;  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Appointment  of 
Members  to  the  Performance  Review- 
Board. 

SUMMARY:  This  notice  publishes  the 
names  of  new  and  current  members  of 


Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

^  See  Exempt,  of  Bail  Abandonment — Offers  of 
Fmon.  Assisi.,  4  l.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  h- 
request  as  long  as  it  retains  jurisdiction  to  do  .‘o. 
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the  Perfonnance  Review  Board  as 
required  by  5  U.S.C.  4314(c)(4). 

Lonnie  L.  Crawford  will  continue  to 
serve  as  Chairman  of  the  Performance 
Review  Board.  Denis  Marachi,  Darrell  L. 
Netherton,  Lydia  B.  Pames,  and  F.  Gary 
Davis  have  been  appointed  as  new 
members.  Also,  Mary  L.  Jennings  will 
continue  to  serv'e  on  the  PRB. 

EFFECTIVE  DATE:  June  20,  1994, 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Scialdo  Boyd,  Director,  Human 
Resovurces  Management  Division,  U.S. 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NVV.,  Washington,  DC 
20419. 

Dated;  June  14, 1994. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

IFR  Doc.  94-14945  Filed  6-17-94;  8:45  am) 
BILLING  CODE  7400-01-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  (94-034) 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  59  FR  28567,  Notice 
Number  94-029,  June  2, 1994. 

PREVIOUSLY  ANNOUNCED  DATES  OF 
MEETING:  June  29, 1994,  9  a.m.  to  4  p.m. 

Meeting  has  been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Code  K,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2088. 

Dated:  June  14, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-14867  Filed  6-17-94;  8:45  am] 
BILLING  CODE  7S:0-01-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

SES  Performance  Review  Board 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 
Review  Board  for  the  National 
Endowment  for  the  Arts.  This  notice 
supersedes  all  previous  notices  of  the 
PRB  membership  of  the  Agency. 


DATES:  Upon  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  F.  Williams,  Assistant  Director  of 
Personnel,  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Avenue,  NW., 
Room  208,  Washington,  DC  20506,  (202) 
682-5405. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  USC, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive’s  performance  by  the 
supervisor,  along  with  any  response  by 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  has  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  National 
Endowment  for  the  Arts: 

Ana  M.  Steele,  Senior  Deputy  Chairman 
Susan  Clampitt,  Deputy  Chairman  for 
Programs 

Laurence  M.  Baden,  Deputy  Chairman 
for  Management 

Ferryle  S.  Sanders,  Deputy  Chairman  for 
Partnership 

Alfred  B.  Spellman  Jr.,  Associate  Deputy 
for  Program  Coordination 
Leon  F.  Williams, 

Acting  Director  of  Personnel.  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-14883  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  7S37-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.,  Yankee 
Nuclear  Power  Station,  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
§  140.11(a)(4)  to  Facility  Operating 
License  (Possession  Only)  No.  DPR-3, 
issued  to  the  Yankee  Atomic  Electric 
Company  (YAEC  or  the  licensee),  for  the 
Yankee  Nuclear  Power  Station  (YNPS  or 
plant)  located  at  the  licensee  site  in 
Franklin  County,  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  §  140.11(a)(4)  to  the  extent  that 


primary  financial  protection  in  the 
amount  of  $100  million  (reduced  from 
the  current  level  of  $200  million)  shall 
be  maintained  and  an  exemption  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  financial  protection)  should  be 
granted  for  the  YNPS.  The  licensee 
requested  an  amendment  to  the  facility 
Indemnity  Agreement  No.  B-17  in  a 
letter  dated  September  28, 1992,  as 
supplemented  by  letter  dated  January 
19, 1993.  However,  the  staff  has 
determined  that  an  exemption  to  10  CFR 
§  140.11(a)(4)  is  required  before  the 
licensee  Indemnity  Agreement  may  be 
amended  as  provided  by  the  proposed 
exemption. 

The  Need  for  the  Proposed  Action 
The  plant  was  permanently  shut 
down  on  October  1, 1991,  and  defueled 
during  February  1992.  The  NRC  in 
license  Amendment  No.  142,  dated 
August  5, 1992,  modified  Facility 
Operating  License  No.  DPR-3  to 
possession  only  status.  The  license  is 
conditioned  so  that  YAEC  is  not 
authorized  to  operate  or  place  fuel  in 
the  reactor  vessel,  thus  formalizing  the 
licensee  commitment  to  permanently 
cease  power  operations.  The  plant  has 
not  operated  for  more  than  two  years 
and  eight  months,  and  radioactive  decay 
has  significantly  reduced  the  radioactive 
nuclide  inventory  and  decay  heat  of  the 
spent  fuel.  Sufficient  time  has  elapsed 
so  as  to  significantly  reduce  the 
potential  consequences  of  postulated 
accidents,  in  view  of  the  low  density 
storage  of  the  fuel  in  the  pool.  The 
proposed  exemption  addresses  two 
areas  for  relief  of  financial  protection 
requirements;  (1)  a  reduction  in  the 
primary  financial  protection  coverage 
requirements  from  $200  million  to  $100 
million  and  (2)  withdrawal  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level).  As  the  YNPS  no  longer 
contributes  risk  to  the  industry 
retrospective  rating  plan  as  an  operating 
plant,  the  reduction  in  risk  associated 
with  its  current  status  should  be 
reflected  in  the  indemnification 
requirements  to  which  the  licensee  is 
subject.  The  issuance  of  this  exemption 
would  allow  a  more  equitable  allocation 
of  financial  risk. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  environmental  impacts.  The 
proposed  exemption  is  in  a  subject  area 
(changes  in  surety,  insurance  and/or 
indemnity  requirements)  for  which  the 
Commission  in  10  CFR  §  51.22(c)(10) 
has  determined  that  a  license 
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amendment  would  meet  the  criteria  for 
categorical  exclusion  from  the  need  for 
either  an  environmental  assessment  or 
an  environmental  impact  statement. 
However,  the  Commission  has 
nonetheless  decided  to  prepare  an 
environmental  assessment  for  this 
specific  action. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  (1)  there  is  reasonable 
assurance  that  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 
reduce  the  margin  of  safety,  (2)  no 
changes  would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  offsite,  and  (3)  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposures. 

Accordingly,  the  Commission 
concludss  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-rad  iological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 


The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
the  environmental  imptacts  associated 
with  the  plant  and  would  not  enhance 
protection  of  the  environment  or  public 
health  and  safety. 

Alternative  Use  of  Resources  • 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
for  the  YNPS. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  a 
representative  of  the  Commonwealth  of 
Massachusetts  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  YAEC  application  dated 
September  28, 1992,  and  supplemental 
letter  dated  January  19, 1993,  which  are 
available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the  YNPS  at 
the  Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 


Dated  at  Rockville,  Maryland,  this  13th  day 
of  June  1994. 

For  the  Nuclear  Regulatory  Commission. 
Singh  S.  Bajwa, 

Acting  Direction,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  94-14918  Filed  6-17-94;  8:45  ami 
BILUNG  CODE  7S90-01-M 


Governors’  Designees  Receiving 
Advance  Notification  of  Transportation 
of  Nuclear  Waste 

On  January  6, 1982,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register,  as 
final,  certain  amendments  to  10  CFR 
parts  71  and  73  (effective  July  6, 1982), 
which  require  advance  notification  to 
Governors  or  their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  part  73). 

The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  published  annually  in  the  Federal 
Register  on  or  about  June  30,  to  reflect 
any  changes  in  information. 


Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments 


States 

Part  71 

Part  73 

Alabama . 

Col.  George  t.4cMinn,  Director,  Alabama  Department  of  Public  Safety,  P.O.  Box  1511,  Mont¬ 
gomery,  AL  36192-0501 ,  (205)  242-4378. 

Same. 

Alaska  . 

Mead  Treadwell,  Deputy  Commissioner,  Alaska  Department  of  Environmental  Conservation, 
410  Willoughby  Avenue,  Suite  105,  Jurieau,  AK  99801-1795,  (907)  465-5050. 

Same. 

Arizona  . 

Aubrey  Godwin,  Director,  Arizona  Radiation  Regulatory  Agency,  4814  South  40th  Street, 
Phoenix,  AZ  85040,  (602)  255-4845,  After  hours:  (602)  223-2212. 

Sarrie. 

Arkansas . 

Greta  J.  Dicus,  Director,  Division  of  Radiation  Control  arxj  Emergency  Management  Pro- 
grarrrs,  Arkaiisas  Department  of  Health,  4815  West  Markham  Street,  Little  Rock,  AR 
72205,  (501)  661-2301 ,  After  hours:  (501)  661-2136  or  661-2000. 

Same. 

California . 

t.  Denrro,  Chief,  Enforcement  Senrices  Division,  California  hlighway  Patrol,  444  North  Third 
Street,  Suite  310,  Sacramento,  CA  95814,  (916)  445-3253. 

Same. 

Colorado  . 

Lt.  Colortel  Lonnie  J.  Westphal,  Officer  in  Charge,  Region  1,  Colorado  State  Patrol,  700  KipK 
Hng  Street,  Denver.  CO  80215,  (303)  239-4406,  After  hours:  (303)  239-4501. 

Same. 

Connecticut . 

Horx>rable  Timothy  R.E.  Kenney,  Commissicner,  Department  of  Environmental  Protection, 
State  Office  Building,  165  Capitol  Avenue,  Hartford,  CT  06106,  (203)  566-2110. 

Same. 

Delaware . 

Karen  L.  Johnson.  Seaetary,  Department  of  Public  Safety,  P.O.  Box  818,  Dover,  DE  19903, 
(302)739-4321. 

Same. 

Florida . 

Harlan  Keaton,  Manager,  Environmental  Radiation  Program,  Office  of  Radiation  Control,  De¬ 
partment  of  Health  &  Rehabilitative  Services,  P.O.  Box  680069,  Orlando,  FL  32868-0069, 
(407)  297-2095. 

Same. 

Georgia  . 

Al  Hatcher,  Director,  Transportation  Division,  Public  Service  Commission,  1007  Virginia  Ave¬ 
nue.  Suite  310,  Hapeville,  GA  30354,  (404)  559-6600. 

Same. 

Hawaii  . 

Bruce  S.  Anderson,  Ph.D.,  Deputy  Director  for  Environmental  Health,  State  Department  of 
Health,  P.O.  Box  96813,  Honolulu,  HI  96813,  (808)  548-4139. 

Same. 

Idaho . 

Captain  David  C.  Rich,  Department  of  Law  Enforcement,  Idaho  State  Police,  700  South 
Stratford  Drive,  P.O.  Box  700,  Meridian,  ID  83680-0700,  (208)  8^7200. 

Same. 
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Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments— Continued 


Illinois 


Indiana 


I 


States 


Part  71 


Thomas  W.  Ortciger,  Director,  Illinois  Department  of  Nuclear  Safety,  1035  Outer  Park  Drive, 
5th  Floor,  Springfield,  IL  62704,  (217)  785-9868  (24  Hour),  24  Hrs  Emergency:  (217) 
785-0600. 


Lloyd  R.  Jennings,  Superintendent,  Indiana  State  Police,  301  State  Office  Building,  100 
North  Senate  Avenue,  Indianapolis,  IN  46204,  (317)  232-8241,  After  hours:  (317)  232- 
8248. 


Iowa  . 

Kansas  . 

Kentucky  . . 

Louisiana  . 

Maine . 

Maryland  . 

Massachusetts 


Ellen  M.  Gordon,  Administrator,  Emergency  Management  Division,  Hoover  State  Office 
Building,  Des  Moines,  lA  50319,  (515)  281-3231. 

Frank  H.  Moussa,  M.S.A.,  Technological  Hazards  Administrator,  The  Adjutant  General’s  De¬ 
partment,  Division  of  Emergency  Preparedness,  2800  SW  Topeka  Boulevard.  Topeka,  KS 
66611-1287,  (913)  266-1409,  After  hours:  (913)  296-3176. 

Donal  R.  Hughes,  Sr.,  Director,  Division  of  Community  Safety,  Department  for  Health  Serv¬ 
ices,  275  East  Main  Street.  Frankfort,  KY  40621 .  (502)  564-3700. 

Lt.  Russell  R.  Robinson,  Louisiana  State  Police,  7901  Independence  Boulevard,  P.O.  Box 
66614  (#21),  Baton  Rouge,  LA  70896,  (504)  925-6113. 

Chief  of  the  State  Police,  Maine  Dept,  of  Public  Safety,  36  Hospital  Street,  Augusta,  ME 
04333,  (207)  624-7074. 

Colonel  James  E.  Harvey,  Chief,  Services,  Bureau,  Maryland  State  Police,  1201 
Reisterstown  Road,  Pikesville,  MD  21208,  (301)  486-3101. 

Robert  M.  Haliisey,  Director,  Radiation  Control  Program,  Massachusetts  Department  of 
Health,  State  Laboratory  Institute,  305  South  Street,  Jamaica  Plain,  MA  02130,  (617)  727- 


6214. 


Michigan  .. 

Minnesota 

Mississippi 
Missouri  .. 
Montana  .. 


Captain  Allen  L.  Byam,  Commanding  Officer,  Special  Operations  Division,  Michigan  Depart¬ 
ment  of  State  Police,  714  S.  Harrison  Road.  East  Lansing.  Ml  48823,  (517)  336-6187, 
After  hours:  (517)  336-6100. 

John  R.  Kerr,  Assistant  Director,  Planning  Branch,  Minnesota  Division  of  Emergency  Man¬ 
agement,  B5 — State  Capitol,  175  Constitution  Avenue,  St.  Paul,  MN  55155,  (612)  296- 
0481,  After  hours:  (612)  649-5451. 

James  E.  Maher,  Director,  Emergency  Management  Agency,  P.O.  Box  4501 ,  Fondren  Sta¬ 
tion.  Jackson,  MS  39296-4501,  (601)  352-9100  (24  hours). 

Jerry  B.  Uhlmann,  Director,  State  Emergency  Management  Agency,  1717  Irxjustrial  Drive, 
P.O.  Box  116,  Jefferson  City,  MO  65102,  (314)  526-9779,  After  hours:  (314)  751-2748. 

Mr.  Adrian  Howe,  Chief,  Occupational  &  Radiologic  Health  Bureau,  Environmental  Sciences 
Div.,  Dept,  of  Health  &  Environmental  Sciences,  1400  Broadway,  P.O.  Box  200901,  Hel¬ 
ena,  MT  59602,  (406)  444-3671,  After  hours:  (406)  442-7491. 


Nebraska  . 

Nevada  . 

fvlew  Hampshire 

New  Jersey . 

New  Mexico  . 

New  York  . 

North  Carolina  . 

North  Dakota  .. 

Ohio  . 

Oklahoma  . 

Oregon . 

Pennsylvania  .. 


Colonel  Ron  Tussing,  Superintendent,  Nebraska  State  Patrol,  P.O.  Box  94907,  Lincoln,  NE 
68509,  (402)  479-4931,  After  hours:  (402)  471-4545. 

Stanley  R.  Marshall,  Supervisor,  Radiological  Health  Section,  Bureau  of  Health  Protection 
Services.  Nevada  Division  of  Health,  505  East  King  Street,  Carson  City,  NV  89710,  (702) 
687-5394. 

Richard  M.  Flynn,  Commissioner,  New  Hampshire  Dept  of  Safety,  James  H.  Hayes  Build¬ 
ing,  Hazen  Drive,  Concord,  NH  03305,  (603)  271-36^  (24  hours). 

Kent  Tosch,  Manager,  Department  of  Environmental  Protection  &  Energy.  Bureau  of  Nuclear 
Engineering,  CN  415,  Trenton,  NJ  08625,  (609)  987-2031. 

Roland  K.  Lough,  Chief,  Emergency  Management  Bureau,  Department  of  Public  Safety, 
P.O.  Box  1628,  Santa  Fe.  NM  87504-1628,  (505)  827-9222,  After  hours:  (505)  294-7932. 

Anthony  J.  Germane,  Director,  State  Emergency  Management  Office,  Public  Security  Build¬ 
ing  #22,  State  Campus,  Albany,  NY  12226,  (518)  457-9996. 

First  Sergeant  T.  C.  Stroud,  Hazardous  Materials  Coordinator,  North  Carolina  Highway  Pa¬ 
trol  Headquarters,  512  N.  Salisbury  St.,  P.O.  Box  27687,  Raleigh.  NC  27611-7687,  (919) 
733-^045,  After  hours:  (919)  733-3881. 

Dana  K.  Mount,  Director,  Division  of  Environmental  Engineering,  De.oartment  of  Health,  1200 
Missouri  Avenue,  Box  5520,  Bismarck,  ND  58502-5520,  (701)  221-5188,  After  hours: 
(701)  224-2121. 

James  R.  Williams,  Chief  of  Staff,  Ohio  Emergency  Management  Agency,  2825  W.  Dublirt- 
Granville  Road,  Columbus.  OH  43235-2789,  (614)  839-7150. 

Dave  McBride,  Commissioner  of  Public  Safety,  Oklahoma  Department  of  Public  Safety, 
3600  N.  King  Avenue,  P.O.  Box  11415,  Oklahoma  City,  OK  73136-0145,  (405)  425-2424 
(24  hours).  ; 

David  Stewart-Smith,  Administrator,  Facility  Regulation  Division,  Oregon  Department  of  En¬ 
ergy,  625  Marion  Street  N.E..  Salem,  OR  97310,  (503)  378-6469. 

George  M.  Johnson,  Director,  Response  and  Recovery,  Pennsylvania  Emergency,  Manage¬ 
ment  Agency,  P.O.  Box  3321,  Harrisburg,  PA  17105,  (717)  783-8150,  After  hours:  (717) 
733-8150. 


Part  73 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Jim  Greene,  Adminis¬ 
trator,  Disaster  & 
Emergency  Services, 
P.O.  Box  4789,  Hel¬ 
ena,  MT  59604, 

(406)  444-6911. 
Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 


Rhode  Island  . 
South  Carolina 


William  A.  Maloney,  Associate  Administrator,  Motor  Carriers,  Division  of  Public  Utilities  and  Same. 

Carriers,  100  Orange  Street,  Providence,  Rl  02903,  (401)  277-3500. 

Heyward  G.  Shealy,  Consultant,  Bureau  of  Radiological  Heeilth,  South  Carolina  Department  Same, 
of  Health  &  Environmental  Control,  2600  Bull  Street,  Columbia,  SC  29201,  (803)  734- 
4632,  After  hours:  (303)  253-6497. 
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States 

Part  71 

Part  73 

South  Dakota . 

Gary  N.  Whitney.  Division  Director,  Emergency  Management,  500  E.  Capitol.  Pierre,  SD 
57501-5060,  (605)  773-3231. 

Same. 

Tennessee  . 

John  White,  Assistant  Deputy  Director,  Tennessee  Emergency  Management  Agency,  State 
Emergency  Operations  Center,  3041  Sidco  Drive,  Nashville,  TN  37204,  (615)  741-0001, 
After  hours:  (Inside  TN)  1-800-262-3300,  (Outside  TN)  1-800-258-3300. 

Same. 

Texas  . 

Richard  A.  Ratliff,  Chief,  Bureau  of  Radiation  Control,  Texas  Department  of  Health,  1100 
West  49th  Street,  Austin,  TX  78756,  (512)  834-6688. 

Col.  James  Wilson,  Di¬ 
rector,  Texas  De¬ 
partment  of  Public 
Safety,  5805  N. 
Lamar  Blvd,  Austin, 
TX  78752,  (512)  ' 

465-2000. 

Utah  . 

William  J.  Sinclair.  Director,  Division  of  Radiation  Control,  168  North  1950  West,  P.O.  Box 
144850,  Salt  Lake  City,  UT  84114-4850,  (801)  536^250,  After  hours:  (801)  538-6333. 

Same. 

Vermont  . 

Patrick  J.  Garahan,  Secretary,  Vermont  Agency  of  Transportation,  133  State  Street,  Montpe¬ 
lier,  VT  05602,  (802)  828-2657. 

Same. 

Virginia . 

James  D.  Holloway,  Director,  Technological  Hazards  Division,  Department  of  Emergency 
Services,  Comnxrnwealth  of  Virginia,  310  Turner  Road,  Richrnorxl,  VA  23225,  (804)  674- 
2400. 

Same. 

Washington . 

Robert  J.  Huss,  Deputy  Chief,  Washington  State  Patrol,  General  Administration  Building, 
P.O.  Box  42613,  Olympia,  WA  98504-2613,  (206)  586-2340. 

Same. 

West  Virginia  . 

Colonel  Thomas  L  Kirk,  Superintendent,  Division  of  Public  Safety,  West  Virginia  State  Po¬ 
lice,  725  Jefferson  Road,  South  Charleston,  WV  25309,  (304)  746-21 11. 

Same. 

Wisconsin  . 

Leroy  E.  Conner,  Jr.,  Administrator,  Wisconsin  Division  of  Emergency  Government,  P.O. 
Box  7865,  Madison,  Wl  53707-7865,  (608)  242-3232. 

Same. 

Wyoming . 

Captain  L.  S.  Gerard,  Motor  Carrier  Officer,  Wyoming  Highway  Patrol,  5300  Bishop  Boule¬ 
vard,  P.O.  Box  1708,  Cheyenne,  WY  82003-1708,  (307)  777-4317,  After  hours:  (307) 
777-^3. 

Same. 

District  o1  Columbia  . 

Norma  J.  Stewart,  Program  Manager,  Pharmaceutical  and  Medical  Devices  Control  Division, 
Department  of  Consumer  and  Regulatory  Affaiks,  614  H  Street,  NW,  Washington,  DC 
20001,  (202)  DC  20001,  (202)  727-7219,  After  hours:  (202)  727-6161. 

Same. 

Puerto  Rico . 

Hector  Russe  Martinez,  Chairman,  Environmental  Quality  Board,  P.O.  Box  11488,  Santurce, 
PR  00910,  (809)  767-8056  or  (809)  725-5140. 

Same. 

Guam . 

Fred  M.  Castro,  Administrator,  Guam  Environmental  Protection  Agency,  D107  IT&E  Plaza, 
130  Rojas  Street.  Harmon,  Guam  96911,  (671)  646-8863<'64/65. 

Same. 

Virgin  islands  . 

Alexander  Farrelly,  Governor,  Government  House,  Charlotte  Amalie,  St.  Thomas,  Virgin  Is¬ 
lands  00801,  (809)  774-0001. 

Same. 

American  Samoa  . 

Mr.  Pati  Faiai,  Government  Ecologist,  Environmental  Protection  Agency,  Office  of  the  Gov¬ 
ernor,  Pago  Pago,  American  Samoa  96799,  (684)  633-2304. 

Same. 

Commonwealth  of  the 
Northern  Mariana  Is¬ 
lands. 

Nicolas  M.  Leon  Guerrero,  Director.  Department  (A  Natural  Resources,  Commonwealth  of 
Northern  Mariana  Islands  Government,  Capitol  Hill,  Saipan,  MP  96950,  (670)  322-9830  or 
(670)  322-9834. 

Same. 

Questions  regarding  this  matter 
should  be  directed  to  Spiros  Droggitis  at 
(301) 504-2367. 

Dated  at  Rockville,  Marj’land,  this  Sth  day 
of  June,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 

Director,  Office  of  State  Programs. 

IFR  Doc.  94-14917  Filed  6-17-94;  8:45  am) 
BELONG  CODE  7590-01-M 


[Docket  No.  40-B681  UMETCO  Minerals 
License  No.  SUA-1358] 

Receipt  of  Petition  for  Director’s 
Decision  Under  10  CPR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  May  2, 1994,  the  Honorable 
Michael  O.  Leavitt,  Governor  of  the 
State  of  Utah,  and  the  Utah  Legislature 
(Petitioners)  requested  that  the  U.S, 
Nuclear  Regulatory  Commission  take 
action  regarding  Umetco  Minerals, 


licensee  of  the  White  Mesa  uranium 
mill  facility  near  Bianding,  Utah. 
Petitioners  request  that  the  NRC  modify 
the  Umetco  Minerals  license  to  reflect 
the  licensee’s  original  request  for 
authority  to  receive  5,000  cubic  yards  of 
in-situ  waste  at  the' White  Mesa  facility, 
rather  than  the  10,000  cubic  yards 
authorized  by  a  license  amendment 
granted  by  the  NRC  on  August  2, 1993. 
Petitioners  also  request  that  the  NRC 
confer  with  the  State  of  Utah  prior  to 
future  license  amendments  and  receive 
the  concurrence  of  the  Utah  Legislature 
and  Governor  before  approving  future 
license  amendments  involving  mill 
tailing  disposal  in  Utah. 

Petitioners  assert  as  the  basis  for  this 
request  that  the  NRC  has  in  effect 
created  the  equivalent  of  a  commercial 
waste  disposal  facility  for  in-situ  mining 
waste  unlicensed  by  Utah,  while 
ignoring  Utah’s  waste  policy  and  laws. 


The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  pursuant 
to  10  CFR  §  2.206.  As  provided  by 
§  2.206,  appropriate  action  will  faie  taken 
on  the  specific  issues  raised  by  the 
Petition  in  a  reasonable  time. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  June  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Beinero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  94-14916  Filed  6-17-94;  8:45  am) 
BtLLINQ  CODE  7590-01-M 


[Docket  No.  IA-94-012;  ASLBP  No.  94-696- 
06-EA] 

Kelli  J.  Hinds;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
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published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702,  2.714,  2.717  and  2.721  of 
the  Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

In  the  matter  of;  Kelli  J.  Hinds, 

Enforcement  Action  lA  94-012. 

This  Board  is  being  established 
pursuant  to  the  request  of  Kelli  J.  Hinds 
in  response  to  an  immediately  effective 
order.  On  May  23, 1994,  the  Deputy 
Executive  Director  for  Nuclear  Materials 
Safety,  Safeguards  and  Operations 
Support  issued  lA  94-012  to  Ms.  Hinds, 
entitled  “Order  Prohibiting  Involvement 
in  Licensed  Activities  (Effective 
Immediately).”  59  FR  28433,  June  1, 
1994.  The  Order  prohibits  Ms.  Hinds 
from  engaging  in  NRC-licensed 
activities  for  a  period  of  one  year  from 
the  date  of  the  Order,  and,  for  a  period 
of  three  years  Ms.  Hinds  is  to  notify 
prospective  employers  of  the  Order 
prior  to  making  decisions  regarding  her 
employment  in  NRC-licensed  activities, 
and  to  notify  the  NRC  of  the  acceptance 
of  employment  in  NRC-licensed 
activities. 

Ms.  Hinds  was  employed  by  Ball 
Memorial  Hospital,  Muncie,  Indiana 
(Licensee)  from  October  17, 1988,  until 
her  employment  was  terminated 
effective  September  23, 1993.  The 
Licensee  is  the  holder  of  Byproduct 
Material  License  No.  13-00951-03 
issued  by  the  Nuclear  Regulatory 
Commission  pursuant  to  10  CFR  parts 
30  and  35. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  W'ith  10  CFR  §2.701.  The 
Board  consists  of  the  following 
Administrative  Judges; 

B.  Paul  Bollwerk,  III,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 
Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Thomas  D.  Murphy,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Issued  at  Bethesda,  Maryland  this  13th  day 
of  June  1994. 

Morton  B.  Margulies, 

Acting  Chief  Administrative  Judge.  Atomic 
Safety  and  Licensing  Board  Panel. 

IFR  Doc.  94-14919  Filed  &-17-94:  8:45  am) 
BILLING  CODE  759(M>t-M 


POSTAL  SERVICE 

Removal  of  Expiration  Date  of 
Domestic  Mali  Manual  Transition  Book 

AGENCY:  Postal  Service. 

ACTION:  Notice. 

SUMMARY:  The  June  30, 1994,  expiration 
date  for  the  Domestic  Mail  Manual 
Transition  Book  is  removed  to  permit 
the  continuing  transfer  of  rules  and 
regulations  from  that  document  into 
other  appropriate  Postal  Service 
publications. 

EFFECTIVE  DATE:  June  30, 1994. 

FOR  FURTHER  INFORMATiON  CONTACT:  Neil 
Berger,  (202)  268-2859. 

SUPPLEMENTARY  INFORMATION:  In  revising 
the  Domestic  Mail  Manual  (DMM)  in 
preparation  for  publishing  Issue  46  on 
July  1, 1993,  the  Postal  Service 
identified  many  regulations  and 
provisions  that  did  not  specifically 
govern  the  eligibility  for  and  use  of 
domestic  mail  services,  and  made  a 
determination  not  to  include  that 
material  in  DMM  Issue  46.  The 
identified  regulations  and  provisions 
chiefly  fell  into  two  categories: 
recommendations  for  voluntary 
customer  action  and  internal 
instructions  to  postal  employees.  Also 
identified  were  provisions  not 
pertaining  to  domestic  mail 
classification,  such  as  post  office 
discontinuances,  delivery  policies,  and 
philatelic  procedures. 

Pending  the  transfer  of  these 
regulations  and  provisions  to  other 
documents,  the  Postal  Service  published 
on  July  1, 1993,  the  identified  material 
in  a  separate  part  of  the  DMM  titled  the 
Domestic  Mail  Manual  Transition  Book. 
In  creating  the  Transition  Book,  the 
Postal  Service  provided  that  the 
material  included  therein  remain  in  full 
force  and  effect  as  DMM  regulations  and 
provisions  for  up  to  1  year.  58  FR  34887 
(June  30, 1993).  Accordingly,  the 
Transition  Book  was  published  with  an 
expiration  date  of  June  30, 1994. 

The  purpose  of  this  1-year  period  was 
to  allow  the  Postal  Service  to  make  a 
thorough  review  of  these  regulations 
and  provisions  and  to  decide  whether  to 
incorporate  them  into  other  documents, 
to  publish  them  as  mail  classification 
rulings,  or  to  rescind  them.  As  the 
following  two  tables  show,  several 
changes  have  been  made  to  the 
Transition  Book  since  its  publication; 
however,  the  evaluation  process  is  not 
yet  complete. 

The  Postal  Service  has  therefore 
determined  to  rescind  the  June  30, 1994, 
expiration  date  of  the  Transition  Book. 
Additional  time  will  be  required  for  an 
orderly  and  systematic  transfer  of  the 


remaining  material  from  the  Transition 
Book  without  jeopardizing  maintenance 
of  regulations  and  provisions  necessary 
for  the  Postal  Service  and  its  customers. 
As  a  result,  the  Transition  Book  will 
remain  in  effect  until  all  remaining 
material  has  been  transferred. 

Table  I  shows  those  sections  of  the 
Transition  Book  (DMMT)  that  have  been 
removed  since  July  1, 1993,  and,  where 
applicable,  the  sections  of  the  Postal 
Operations  Manual  (POM)  or  title  39  of 
the  Code  of  Federal  Regulations  (CFR) 
into  which  such  material  was 
transferred.  Effective  dates  shown  also 
indicate  publication  dates  in  the  Postal 
Bulletin  or  Federal  Register. 


Table  I.— Disposition  of  Material 
From  the  DMMT 


DMMT 

Action 

Effective 

date 

'Disposition 

113.1 

Trans- 

fer .... 

9-30-93 

POM  211.1, 

211.2, 

211.3 

113.2 

Trans- 

fer  .... 

0-30-93 

POM  21 1.6 

113.3 

Trans- 

fer .... 

9-30-93 

POM  211.7 

Trans- 

fer .... 

6-9-94 

CFR  241.3 

113.4 

Trans- 

fer .... 

0-30-93 

POM  211.8 

113.5 

Trans- 

fer .... 

9-30-93 

POM  21 14 

113.6 

Trans- 

fer .... 

9-30-93 

POM  211.13 

113.7 

Dele- 

tion  .. 

9-30-93 

113.8 

Dele- 

tion  .. 

9-30-93 

113.9 

Trans- 

fer .... 

9-30-93 

POM  221.7 

123.3 

Trans- 

fer .... 

9-30-93 

POM  127.1 

123.5 

Trans- 

fer .... 

9-30-93 

POM  127.2 

124.1 

Trans- 

fer .... 

9-30-93 

POM  128.1 

124.5 

Trans- 

fer .... 

9-30-93 

POM  128.2 

159.4 

Trans- 

fer .... 

6-9-94 

POM  651 

159.5 

Trans- 

fer .... 

6-9-94 

POM  652 

164.5 

Trans- 

fer .... 

8-1-03 

POM  244.5 

426.31 1 

Dele- 

tion  .. 

12-9-93 

426.312 

Dele- 

tion  .. 

12-9-93 

426.32 

Dele- 

tion  .. 

12-9-93 

426.33 

Dele- 

tion  .. 

12-9-93 

426.35 

Dele- 

tion  .. 

12-9-93 

427.52 

Dele- 

tion  .. 

12-9-93 
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As  more  material  is  removed  from  the 
Transition  Book  and  transferred  to  other 
Postal  Service  documents,  appropriate 
notices  will  be  published  in  the  Federal 
Register  and  the  Postal  Bulletin. 

In  addition  to  removing  the 
provisions  listed  above,  ^e  Postal 
Service  has  also  added  several  new 
provisions  to  the  Transition  Book  and 
has  revised  several  existing  provisions, 
as  follows: 


Table  II.— Addition  of  Material  to 
THE  DMMT 


DMMT 

Action 

Effective 

Date 

138.4 

Addition  . 

7-1-93 

22223 

Addition  . 

7-1-93 

427.51 1 

Revision . 

12-9-93 

427.512 

Revision . 

12-9-93 

91723 

Addition  . 

7-1-93 

For  the  convenience  of  users  of  the 
Transition  Book,  those  new  and  revised 
regulations  and  provisions,  which  have 
previously  appeared  in  the  Postal 
Bulletin,  are  set  forth  below. 

Domestic  Mail  Manual  Transition  Book 

138  Absentee  Balloting  Materials 

***** 

138.4  Absentee  Balloting  Materials 
Not  To  Be  Detained 

Except  as  provided  in  ASM  274, 
absentee  balloting  materials  must  not  be 
detained  or  treated  as  unpaid  mail.  The 
materials  must  be  promptly  dispatched 
and  delivered  to  tfie  addressees. 
Questions  about  possible  abuse  or 
impropriety  must  be  referred  to  the  rates 
and  classification  service  centers. 
****** 

222  Express  Mail  Same  Day  Airport 
Service 


222.2  Security  Measures 
***** 

222.23  Security  Classification 

222.231  Mailer  Designation. 

A  mailer  of  an  Express  Mail  Same  Day 
Airport  item  must  be  classified  as 
“known”  or  “unknown.” 

222.232  Known  Mailer. 

A  known  mailer  is  any  holder  of  an 
Express  Mail  Corporate  Account 
(EMCA)  or  a  federal  government  agency 
account,  or  any  customer  who  mails 
items  regularly  and  is  known  to  the 
acceptance  clerk.  Shipping,  transfer, 
business,  commercial,  or  other 
organizations  may  adapt  Form  3801  to 
identify  their  employees  presenting 


Express  Mail  Same  Day  Airport  items  at 
an  AMF. 

222.233  Unknown  Mailer. 

A  mailer  who  is  not  known  under 
222.232  is  classified  as  unknown.  An 
unknown  mailer  must  sign  the  “From” 
part  of  the  Label  11  and  provide  a  photo 
identification.  The  signature  on  the 
identification  must  match  the  signature 
on  the  Label  11.  The  source  of  the 
identification  must  be  written  on  the 
Label  11.  An  Express  Mail  Same  Day 
Airport  item  is  not  to  be  accepted  horn 
an  unknown  mailer  who  does  not 
provide  photo  identification  or  whose 
signature  does  not  match  that  on  the 
identification. 

***** 

427  Reentry — Changes  of  Categories 

***** 

427.5  Applications  for  Reentry 
427.51  Submission  to  Local  Post  Office 

427.511  Application  for  Change  in 
Known  Office  of  Publication. 

If  a  publisher  files  a  Form  3510  for  or 
including  a  change  in  the  location  of  the 
known  office  of  publication,  the  (new) 
original  entry  postmaster  must  on 
receipt  of  the  form  (a)  ensure  that  the 
form  is  complete  and  accurate,  (b) 
collect  the  applicable  fee,  (c)  forward 
the  form  with  accompanying 
documentation  to  the  RCSC  that  serves 
the  (new)  original  entry  office,  and  (d) 
provide  a  copy  of  that  form  to  the 
distribution  networks  office  (DNO)  that 
also  serves  the  (new)  original  entry 
office. 

427.512  Application  for  Other  Than 
Change  in  Known  Office  of  Publication. 

If  the  publisher  has  filed  a  Form  3510 
for  any  reentry  action  other  than  a 
change  in  the  location  of  the  known 
office  of  publication,  the  postmaster  at 
the  original  entry  post  office  must  on 
receipt  of  the  form  (a)  ensure  that  the 
form  is  complete  and  accurate,  (b) 
collect  the  applicable  fee,  and  (c) 
forward  the  form  with  its  accompanying 
documentation  to  the  RCSC  that  serves 
the  original  entry  office. 
***** 

917  Business  Reply  Mail  (BRM) 

***** 

917.2  Permits 
***** 

917.23  Nonrenewed  Permits. 

When  records  indicate  a  permit  is  not 
renewed,  the  permit  holder  must  be 
informed  in  writing  by  certified  mail 
that  all  BRM  is  to  be  held  for  10  days 


and  then  returned  to  the  senders  if  the 
permit  is  not  renewed.  The  following 
methods  must  be  followed  if  the  permit 
is  not  renewed  after  the  mailer  is 
notified  in  writing  and  10  days  have 
elapsed: 

a.  BRM  is  returned  to  the  sender. 

b.  BRM  without  the  sender’s  return 
address  is  endorsed  “Business  Reply 
Permit  Canceled”  and  forwarded  to  the 
nearest  dead  letter  branch  for  proper 
handling. 

c.  BRM  qualifying  for  the  card  rate 
and  of  no  obvious  value  is  treated  as 
waste. 

d.  Mail  distributed  by  branches  and 
dealers  of  the  permit  holder  is  returned 
to  the  post  office  where  the  permit  is 
held  for  collection  of  postage  and  fees 
from  the  permit  holder. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  94-14869  Filed  6-27-94;  8:45  am] 
BILLING  CODE  7710-12-P 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Lake  Forest 
Marina  WoodsISummit  2,  El  Dorado 
County,  CA 

AGENCY:  Resolution  Trust  Corporation 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Lake  Forest 
Marina  Woods/Summit  2  and  Lake 
Forest  Village  F  (Lot  A),  located  in  El 
Dorado  Hills,  El  Dorado  County, 
California,  are  affected  by  Section  10  of 
the  Coastal  Barrier  Improvement  Act  of 
1990  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  until  September  19, 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person:  Mr.  E. 
Ted  Mine,  Resolution  Trust  Corporation, 
California  Field  Office,  4000  MacArthur 
Boulevard,  3rd  Floor,  East  Tower, 
Newport  Beach,  CA  92660-2516,  (714) 
263-4648;  Fax (714) 852-7770. 
SUPPLEMENTARY  INFORMATION:  The  Lake 
Forest  Marina  Woods/ Summit  2 
properties  are  located  about  30  miles 
east  of  Sacramento  in  El  Dorado  Hills, 
California.  These  sites  are  contiguous  to 
each  other  and  contain  habitat  for  the 
Federally-listed  threatened  valley 
elderberry  longhorn  beetle  as  well  as 
habitat  for  several  other  rare  species. 
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The  site  is  adjacent  to  Lake  Forest  Park, 
a  publicly  managed  park.  The  Lake 
Forest  Marina  Woods/Summit  2 
properties  consist  of  approximately 
143.78  acres  of  undeveloped  land.  The 
topography  of  the  site  varies  from  quite 
steep  to  gentle  slopes  and  consists  of 
rolling  grassland  and  oak  woodland. 

The  I^e  Forest  Village  F  (Lot  A) 
property  is  located  in  the  northwest 
quadrant  of  the  intersection  of  Green 
Valley  Road  and  Francisco  Drive  in  El 
Dorado  Hills,  California.  The  site 
contains  habitat  for  the  Federally-listed 
threatened  valley  elderberry  longhorn 
bettle  and  is  adjacent  to  Folsom  Lake 
Marina  at  Brown’s  Ravine,  a  publicly 
managed  marina.  The  Lake  Forest 
Village  F  (Lot  A)  property  consists  of 
approximately  51.66  acres  of 
undeveloped  land.  The  topography  of 
the  site  varies  from  quite  steep  to  gentle 
slopes  and  consists  of  rolling  grassland 
and  oak  woodland.  These  properties  are 
covered  properties  within  the  meaning 
of  Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  P.L.  101-591 
(12  U.S.C.  1441a-3).  . 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  September  19, 
1994,  by  the  Resolution  Trust 
Corporation  at  the  appropriate  address 
stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 

government; 

2.  Agencies  or  entities  of  State  or  local 

government;  and 

3.  ‘‘Qualified  organizations”  pursuant  to 

section  170(h)(3)  of  the  Internal 

Revenue  Code  cHoBO  (26  U.S.C. 

170(h)(3)). 

W'ritten  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST* 

RE:  [insert  name  of  property) 

Publication  Date: _ 

[Insori  Federal  Register  publication 

date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  detennination 
letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization’s  status  under  section 
501(c)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 


portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purpose  (12  U.S.C  1441a- 
3(b)(4)),  as  provided  in  a  clear  written 
description  of  the  purposefs)  to  which 
the  property  will  be  put  and  the  location 
and  acreage  of  the  area  covered  by  each 
purpose(s)  including  a  declaration  of 
entity  that  it  will  accept  the  placement, 
by  the  RTC,  of  an  easement  or  deed 
restriction  on  the  prof>erty  consistent 
with  its  intended  conservation  use(s)  as 
stated  in  its  notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  June  14, 1994. 

Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary. 

IFR  Doc.  94-14913  Filed  6-17-94;  8:45  am| 
BtULINO  CODE  6714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Spruce  Bluff,  St 
Lucie  County,  FL,  D^ker  Lane,  Travis 
County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Spruce  Bluff, 
located  in  Port  St.  Lucie,  St.  Lucie 
County,  Florida,  and  Decker  Lane, 

Travis  County,  Texas,  are  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  until  September  19, 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 

Spruce  Bluff  Property: 

Mr.  Daniel  H.  Hummer,  Resolution 
Trust  Corporation,  Atlanta  Field 
Office,  245  Peachtree  Center 
Avenue,  Marquis  I  Tower,  10th 
Floor,  Atlanta,  GA  30303,  (404) 
230-6594;  FAX  (404)  225-5092. 
Decker  Land  Property: 

Mr.  Steven  Reid,  Resolution  Trust 
Corporation,  Dallas  Field  Office, 
3500  Maple  Avenue,  Reverchon 


Plaza.  Suite  300,  Dallas,  TX  75219- 

3935,  (214)  443-4738;  FAX  (214) 

443-6574. 

SUPP1.EMENTARY  INFORMATION:  The 
Spruce  Bluff  property  is  located 
between  Victory  and  Lookout 
Boulevards  in  Port  St.  Lucie,  Florida. 

The  site  contains  wetlands,  is  situated 
within  a  floodplain,  and  is  adjacent  to 
the  North  Fork  of  the  St.  Lucie  River 
Aquatic  Preserve  which  is  managed  by 
the  Florida  Department  of 
Environmental  Protection,  Division  of 
State  Lands.  The  Spruce  Bluff  property 
con.sists  of  approximately  97.49  acres  of 
undeveloped  land.  Three  quarters  of  the 
southern  section  of  the  property  is 
covered  by  a  large  lake  with  marsh 
islands.  In  addition  to  the  lake,  there  are 
pockets  of  willow  and  water  primrose 
marshes  located  on  the  northern  portion 
of  the  property. 

The  Decker  Lane  property  is  loc  ated 
at  the  southeast  comer  of  Decker  Lake 
Road  and  Bluff  Lane  near  FM  973,  in 
Travis  County,  Texas.  The  site  has 
recreational  value  and  is  adjacent  to  the 
Walter  E.  Long  Metropolitan  Park  and 
Lake.  The  Decker  Lane  property  consists 
of  approximately  54.194  acres  of 
undeveloped  land.  Approximately  forty- 
percent  of  the  site  is  wooded  and  as 
wale  transects  the  property  north  to 
south.  These  properties  are  covered 
properties  within  the  meaning  of 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  P.L.  101-591 
(12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  September  19, 
1994  by  the  Resolution  Trust 
Corporation  at  the  appropriate  address 
stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 

government; 

2.  Agencies  or  entities  of  State  or  local 

government;  and 

3.  ‘‘Qualified  organizations”  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (28  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  [Insert  name  of  property) 

Federal  Register  Publication  Date: 


llnsert  Federal  Register  publication 
date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
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Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591,  section  10(b)(2),  (12 
TI.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 
letter  from  ^e  United  States  Internal 
Revenue  Service  regarding  th-e 
organization’s  status  under  section 
501(c)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
declaration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
easement  of  deed  restriction  on  the 
property  consistent  with  its  serious 
interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  June  14, 1994. 

Resolution  Trust  Corporation. 

William  ).  Tricarico, 

Assistant  Secretary. 

|FR  Doc.  94-14912  Filed  6-17-94;  8:45  am) 
BILUNO  CODE  6714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34203;  International  Series 
Release  No.  673;  File  No.  SR-CBOE-93-331 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 

Inc.;  Order  Approving  a  Proposed  Rule 
Change  Relating  to  FLEX  Options 
Designated  in  Foreign  Currencies 

June  13. 1994. 

I.  Introduction 

On  August  24, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposal  to  trade 
and  settle  Flexible  Exchange  Options 


'  15  U.S.C  78s(b)(l)  (1988). 
2 17  CFR  240.19b-4  (1993). 

1. 


(“FLEX  Options”)  in  specified  foreign 
currencies. 

The  proposed  rule  change  was 
published  for  comment  and  appeared  in  • 
the  Federal  Register  on  October  3, 

1993.3  No  comments  were  received  on 
the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  purpose  of  the  CBOE’s  FLEX 
Option  program  is  to  provide  a  frame¬ 
work  for  the  Exchange  to  list  and  trade 
index  options  that  give  investors  the 
ability,  within  specified  limits,  to 
designate  certain  of  the  terms  of  the 
options.'*  Such  terms  currently  include 
the  underlying  index,^  type  (put,  call,  or 
spread),  exercise  style  (American, 
European,  or  European-Capped), 
expiration  date,®  strike  price,  and  form 
of  settlement  (a.m,  settlement  versus 
p.m.  settlement).^ 

In  the  present  proposal,  the  CBOE  is 
seeking  to  expand  its  FLEX  Options 
program  to  allow  FLEX  Options  to  be 
designated  for  trading  and  settled  in 
certain  specified  foreign  currencies. 

The  permitted  designated  foreign 
currencies  include  British  Pounds, 
Canadian  Dollars,  Japanese  Yen, 


’  See  Securities  Exchange  Act  Release  No.  32977 
(September  28, 1993).  58  FR  51660  (October  3, 

1993). 

*  The  Commission  approved  the  CBOE’s  FLEX 
Options  framework  on  February  24, 1993, 
permitting  the  Exchange  to  list  and  trade  FLEX 
Options  based  on  the  Standard  &  Poor's  Corporation 
("S&P”)  100  (“OEX”)  and  500  ("SPX”)  Indexes.  See 
Securities  Exchange  Act  Rclea.se  No.  31920 
(February  24, 1993),  58  FR  12280  (March  3, 1993) 
(‘‘FI.EX  Options  Approval  Order”). 

’‘The  CBOE  lists  and  trades  FLEX  Options  based 
on  the  OEX  and  SPX  Indexes,  which  consist  of  100 
and  500  highly  capitalized  stocks,  respectively, 
FLEX  Options  Approval  Order,  id;  the  Russell  2000, 
which  consists  of  the  bottom  2,000  of  the  3,000 
largest  U.S,  equity  securities  in  terms  of  domestic 
market  capitalization.  Securities  Exchange  Act 
Release  No.  32694  duly  29, 1993),  58  FR  41814 
(August  5, 1993)  ("Russell  2000  Approval  Order”); 
and  the  Nasdaq  100,  which  consists  of  the  stocks 
of  100  of  the  largest,  non-financial  U.S,  issuers 
quoted  on  the  Nasdaq  National  Market,  Securities 
Exchange  Act  Release  No.  34052  (May  12, 1994),  59 
FR  25972  (May  18, 1994)  (“Nasdaq  100  Approval 
Order”). 

*  A  market  participant's  ability  to  designate  the 
expiration  date  is  not  without  limitation. 
Specifically,  in  order  to  protect  against  possible 
market  disruptions  that  may  otherwise  result  from 
the  concurrent  expiration  of  listed  options  and 
FLEX  Options,  the  expiration  dates  for  FLEX 
Options  must  be  at  least  three  business  days  away 
from  the  expiration  dates  for  existing  listed  options. 
See  FLEX  Options  Approval  Order,  supra  note  4. 

^  See  CBOE  Rule  24A.4,  Terms  of  FLEX  Contracts. 

In  the  FLEX  Options  Approval  Order,  supra  note 
4,  the  Commission  designated  FLEX  Options  as 
“standardized  options"  for  purposes  of  the  options 
disclosure  framework  established  under  Rule  9b-l 
under  the  Act.  See  Securities  Exchange  Act  Release 
No.  31919  (February  24. 1993),  58  FR  12286  (March 
3, 1993)  (’'9b-l  Order”).  For  the  same  reasons  stated 
in  the  9b-l  Order,  FLEX  Options  on  specified 
foreign  currencies  are  deemed  “standardized 
options”  for  purposes  of  the  Rule  9b-l  options 
disclosure  framework. 


Deutsche  Marks,  Swiss  Francs,  French 
Francs,  or  European  Currency  Units 
(“ECU”),  as  well  as  U.S.  Dollars. 

In  implementing  its  proposal,  the 
CBOE  is  changing  CBOE  Rule  24A.4 
(“Rule  24A.4”)  (“Terms  of  FLEX 
Contracts”)  in  three  ways.  First,  the 
CBOE  proposes  amending  Rule  24A.4(c) 
to  add  settlement  currency  to  the  list  of 
contract  term  categories  that  parties  to 
any  FLEX  Option  contract  are  required 
to  designate.  Second,  the  CBOE 
proposes  amending  Rule  24A.4(d)  to 
make  it  clear  that  bids  and  offers 
responsive  to  FLEX  Requests  for 
Quotes®  must  be  stated  in  terms  of  the 
designated  currency  and  may  be 
expressed  only  as  a  specific  designated 
currency  amount  or  as  a  percentage  of 
the  “Underlying  Equivalent  Value”® 

(and  thus  not  in  the  form  of  a  fractional 
price).  Third,  the  CBOE  proposes 
amending  Rule  24A.4(f)  to  list  the 
various  currencies  in  which  FLEX 
Options  may  be  quoted,  traded,  and 
settled  (“Eligible  Currencies”). 

Minor  changes  to  certain  other  FLEX 
Options  rules  have  also  been  proposed 
by  the  Exchange.  The  Exchange 
proposes  to  add  a  new  paragraph  (g)  to 
Rule  24A.5  (“FLEX  Trading  Procedures 
and  Principals”)  to  specify  for  each 
Eligible  Currency  the  minimum 
permissible  increments  of  change  in 
currency  amounts  for  successive  FLEX 
Quotes.  Also,  the  Exchange  proposes  an 
amendment  to  Rule  24A.9  respecting 
appointment  of  FLEX  Market  Makers  to 
clarify  that  the  CBOE  will  appoint 
market  makers  to  FLEX  Options  in 
respect  of  particular  settlement 
currencies  for  FLEX  Option-eligible 
indexes. 

In  codifying  the  incremental  changes 
for  bids  and  offers  applicable  to  FLEX 
Options,^®  the  CBOE  proposes 
applicable  foreign  currency  increments. 
Hence,  changes  in  decimal  bids  and 
offers  i^  the  designated  currencies  shall 
meet  or  exceed  the  following 
minimums:  U.S.  Dollars — $.01; 
Canadian  Dollars — $.01;  Japanese  Yen — 
.OlY;  Deutsche  Marks — .OlDM;  British 
Poimds — .01£;  Swiss  Francs — .OlSF; 
French  Frances — .OIF;  ECU — .OlECU.^i 


"The  term  “Request  for  Quotes”  means  the  initial 
request  supplied  by  a  submitting  member  to  initiate 
FLEX  Option  bidding  and  offering.  CBOE  Rule 
24A.1. 

"CBOE  Rule  24A.1  defines  “Underlying 
Equivalent  Value”  to  mean  the  aggregate  underlying 
monetary  value  covered  by  that  number  of 
contracts,  derived  by  multiplying  the  index 
multiplier  by  the  current  index  value  times  the 
given  number  of  FLEX  Options  contracts. 

'"Proposed  CBOE  Rule  24A,5(g). 

”  The  CBOE  SPX  Floor  Procedure  Committee 
may  set  other  minimums  from  time  to  time  to 
ensure  fair  and  orderly  markets.  Id. 
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Finally,  new  definitions,  as  well  as 
changes  to  certain  existing  definitions, 
are  proposed.  Specifically,  a  definition 
of  the  term  “Index  Multiplier”  is 
proposed  to  be  added  to  Rule  24 A.  1  that 
would  identify  the  applicable  Index 
Multiplier  for  each  settlement 
cuiTency.^2  Also,  the  Exchange  proposes 
amending  the  term  "Underlying 
Equivalent  Value”  to  state  that 
aggregate  underlying  monetary  values 
will  be  computed  in  terms  of  U.S. 
Dollars,  regardless  of  the  settlement 
currency  involved.  Such  computations 
are  intended  to  simplify  the 
administration  of  FLEX  Option  rules 
that  refer  to  Underlying  Equivalent 
Values.*'*  In  addition,  the  proposed  rule 
change  defines  the  term  “Series  of  FLEX 
Options,”  which  is  used  in  the  current 
FLEX  Options  rules  without  being 
specifically  defined,  to  mean  all  FLEX 
c3ption  contracts  of  the  same  class 
having  the  same  exercise  price,  exercise 
style,  exercise  settlement  value, 
expiration  date,  and  index  multiplier. 

III.  Discussion 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Sections 
6(b)(5)  and  llA  of  the  Act,*®  because  the 
proposed  rule  change  is  designed  to 
provide  investors  with  a  tailored  or 
customized  product  that  may  be  more 
suitable  to  their  investment  needs.  As 
noted  by  the  CBOE,  the  OTC  market  in 
customized  index  options  has 
developed,  in  part,  to  meet  the  needs  of 
institutional  investors  who  require 
increased  flexibility  for  the  purpose  of 
satisfying  particular  investment 
objectives  that  could  not  be  met  by  the 
standardized  or  exchange  markets  in 
options.  Accordingly,  the  Commission 
believes  that  the  CBOE’s  proposal  to 
expand  the  list  of  variable  FLEX  Option 
contract  terms  to  include  certain 


“Proposed  CBOE  Rule  24A.l(h).  The  CBOE 
selected  the  following  Index  Multipliers  for  FLEX 
Options  on  domestic  Indexes;  Candian  Dollars — 
$100:  lapanese  'Yen — lO.OOOY;  Deutsche  Marks — 
200DM;  British  Pounds— 100£:  Swiss  Francs — 
200SF;  French  Francs — 500F,  ECU — 100EUC. 

“See supra  note  9. 

“For  example,  CBOE  Rule  24A.4(e)(ii)  requires 
that  the  minimum  value  of  an  opening  transaction 
in  any  FLEX  series  for  which  there  is  no  open 
interest  be  $10  million  in  Underlying  Equivalent 
Value.  Other  provisions  of  the  FLEX  Rules  rely 
similarly  on  the  term  Underlying  Equivalent  Value. 

“15  U.S.C  78f(b)(5)  (1988)  and  78k-l  (1982).  See 
FLEX  Options  Approval  Order,  supra  note  4, 

Russell  2000  Approval  Order,  and  Nasdaq  100 
Approval  Order,  supra  note  5,  for  the  Commission’s 
Endings  and  discussions  relating  to  the  FLEX 
Options  program.  These  findings  are  incorporated 
by  reference  herein. 


designated  foreign  currencies  is  a 
reasonable  response  by  the  Exchange  to 
meet  the  demands  of  sophisticated 
portfolio  managers  and  other 
institutional  investors.  These  investors 
increasingly  have  relied  on  the  OTC 
market  to  satisfy  their  hedging  needs; 
therefore,  the  CBOE’s  proposal  will 
promote  competition  among  these 
markets. 

In  addition,  the  Commission  believes 
(hat  the  CBOE’s  proposal  will  help  to 
promote  the  maintenance  of  a  fair  and 
orderly  market  because  the  purpose  of 
the  proposal  is  to  extend  the  benefits  of 
a  listed  exchange  market  to  FLEX 
Options  that  trade  and  settle  in  certain 
designated  foreign  currencies. 

The  benefits  of  tbe  Exchange’s  options 
market  versus  the  OTC  market  include, 
but  are  not  limited  to,  a  centralized 
market  center,  an  auction  market  with 
posted  transparent  market  quotations 
and  transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  The  Options 
Clearing  Corporation  ("OCC”)  for  all 
contracts  traded  on  the  Exchange. 

The  proposal  also  should  benefit 
investors  by  providing  them  more 
flexibility  by  permitting  them  to 
designate  settlement  terms  in  various 
foreign  currencies  while  continuing  to 
ensure  adequate  investor  protection  in 
the  trading  of  these  products.  Each  of 
the  designated  currencies  is  a  world¬ 
wide  currency  and  currently  eligible  for 
options  trading  individually.  The 
potential  risks  of  settling  FLEX  Options 
in  foreign  currencies  rather  than  U.S. 
Dollars  is  also  disclosed  in  the  recently 
amended  Options  Disclosure  Document 
("ODD”)  pursuant  to  Rule  Qh-l  of  the 
Act.*®  The  amended  ODD  now  states 
that  the  settlement  currency  may  be  a 
variable  term  fixed  by  tbe  parties  out  of 
those  currencies  specified  by  the 
options  market  on  which  the  transaction 
occurs  as  being  available  for  flexibly 
structured  options.  The  ODD  also 
describes  certain  inherent 
characteristics  and  risks  associated  with 
transactions  that  involve  foreign 
currencies.*^ 

The  Commission  finds  that  the  Index 
Multipliers  and  the  incremental  changes 
for  bids  and  offers  selected  by  the  CBOE 
are  reasonable.  In  each  instance,  the 
value  of  the  amount  of  each  foreign 
currency  selected  by  the  CBOE  is 
generally  equivalent  to  the 
corresponding  amount  of  U.S.  Dollars. 


’•*17  CFR  240.9b-l  (1993);  Securities  Exchange 
Act  Release  No.  33582  (February,  1994). 

“  See  Characteristics  and  Risks  of  Standardized 
Options  (February,  1994). 


The  Commission  also  finds  that  it  is 
appropriate  for  the  Exchange  to  appoint 
market  markers  to  FLEX  Options  with 
respect  to  the  particular  settlement 
currencies  of  each  eligible  FLEX 
Options  index.*®  Distinguishing  among 
the  various  settlement  currencies  in  this 
fashion  should  help  ensure  that  market 
makers  will  have  the  experience  and 
expertise  to  quote  FLEX  Options  in  the 
particular  currency. 

Finally,  based  on  representations  from 
the  CBOE,  the  Commission  believes  that 
the  CIBOE  and  Options  Price  Reporting 
Authority  (“OPRA”)  will  have  adequate 
systems  processing  capacity  to 
accommodate  FLEX  Options  containing 
a  contract  term  relating  to  settlement 
currency.*®  In  addition,  OPRA  has 
represented  that  any  additional  traffic 
generated  by  tbe  CBOE’s  proposal  is 
within  OPRA’s  capacity.^® 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular.  Sections  6  and  llA  of  the 
Act.  In  addition,  the  Commission  also 
finds,  pursuant  to  Rule  9b-l  under  the 
Act,  that  FLEX  Options  with  a  contract 
term  relating  to  settlement  currency  are 
standardized  options  for  purposes  of  the 
options  disclosure  frarnework 
established  under  Rule  9b-1.2* 

It  fs  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-33)  is  approved. 


“See  proposed  CBOE  Rule  24A.5(g). 

“See  letter  from  Charles  J.  Henry,  Pre.sident  and 
Chief  Operating  Officer,  CBOE,  to  Francois  Mazur, 
Attorney,  Options  Branch,  Division  of  Market 
Regulation,  Commission,  dated  May  23, 1994. 

^"See  letter  from  Joseph  P.  Conigan,  Executive 
Director,  OPRA,  to  Bill  Barclay,  CBOE,  dated  .May 
23,  1994. 

17  CFR  240.9b-l  (1993).  As  part  of  the  original 
approval  process  of  the  FLEX  Options  framework, 
the  Commission  delegated  to  the  Director  of  the 
Division  the  authority  to  authorize  the  issuance  of 
orders  designating  securities  as  standardized 
opiioris  pursuant  to  Rule  9b-l(a)94)  under  the  Act. 
See  Securities  Exchange  Act  Release  No.  3191 1 
(February  23, 1993),  58  FR  1 1792  (March  1, 1993). 
On  .May  4, 1993,  then-CJiairman  Richard  Breeden, 
pursuant  to  Public  Law  87-592,  76  Stat.  394  |15 
U.S.C.  78d-l.  78d-2l,  and  Article  30-3  of  the 
Corrunission’s  Statement  of  Organization;  Conduct 
and  Ethics;  and  information  and  Requests  |17  CFR 
2G0.30-3),  designated  that  persons  serving  in  Ihe 
position  of  Deputy  Director,  Associate  Director,  and 
A.s.sistant  Director  in  the  Division  be  authorized  to 
issue  orders  designating  securities  as  “standardized 
options"  pursuant  to  Rule  9b-l(a)(4).  Accu.'dingly, 
this  subdelegation  provides  the  Division  with  the 
necessary  authority  for  designating  FLEX  Options 
with  contract  terms  that  may  vary  with  re$)>ect  to 
certain  specified  foreign  currencies  as 
“standardized  options.”  See  Designation  ot 
Personnel  to  Perform  Delegated  Functions  in  the 
Division  of  Market  Regulation,  dated  May  4  \  '“3. 

-^5  U..S.C.  78s(b)(2)  (1988). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  94-14888  Filed  6-17-94;  8:45  am] 
BILLING  CODE  SOKMM-M 


[Release  No.  34-34199;  File  No.  SR-DTC- 
94-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  to  Implement 
the  Interactive  Capabilities  and  the 
Electronic  Mail  Features  of  the 
Enhanced  Institutional  Delivery 
System 

June  10, 1994. 

On  April  13, 1994,  The  Depository 
Trust  Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-DTC-94-^4)  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  *  to  implement  the 
interactive  capabilities  and  the 
electronic  mail  features  of  the  enhanced 
Institutional  Delivery  (“ID”)  system.^ 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  May  13, 1994. ^ 
The  Commission  received  three 
comment  letters  supporting 
implementation  of  DTC’s  proposal.^  For 
the  reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 


^  17  ere  200.30-3(a)(12)  (1993). 

>  15  U.S.C  78(b)(1)  (1988). 

2  The  Commission  recently  approved  the  overall 
concept  of  the  enhanced  ID  systenL  Securities 
Exchange  Act  Release  No.  33466  (January  12, 1994), 
59  FR  3139  (File  No.  SR-DTC-93-07J.  The  approval 
order  sets  forth  a  description  and  discussion  of  the 
enhancements  being  made  to  the  lO  system  and 
requires  DTC  to  submit  for  each  principal  new 
feature  the  (tnalieed  rules  and  procedures  in  a 
prop>osed  rule  change  Cling  under  Section  19(b)(2) 
of  the  Act. 

The  Commission  also  recently  noticed  the 
standing  instruction  database  feature  of  the 
enhanc^  ID  system.  For  a  description  and 
discussion  of  the  standing  instruction  database 
feature,  see  Securities  Exchange  Act  Release  No. 
33679  (February  24. 1994).  59  FR  10444  (File  No. 
SR-DTC-94-Oll. 

^Securities  Exchange  Act  Release  No.  34018  (May 
5. 1994).  59  FR  25133. 

*  l.etters  from  John  Zupan,  Chairperson,  Bank 
Depository  User  Group,  to  Secretary,  Commission 
(April  28, 1994),  from  George  J.  Minnig,  Chairman. 
Secimties  Operations  Division.  Regulatory  & 
Clearance  Committee  of  the  Securities  Industry 
Association,  to  Jonathan  G.  Katz,  Secretary, 
(ommission  (April  29, 1994),  and  from  Lawrence 
Moriilo,  Senior  Vice  President,  Pershing,  Division 
of  Donaldson,  Lufkin  &  Jenrette  Securities 
Corporation,  to  Jonathan  G.  Katz.  Secretary. 
Commission  (May  12, 1994). 


I.  Description 

The  proposed  rule  change  enables  ID 
system  users  to  use  the  ID  system 
interactively.  Specifically,  this 
enhancement  allows  for  the  interactive 
receipt  of  trade  input  and  affirmations 
and  for  the  interactive  distributicHi  of 
confirmations  and  certain  trade  reports. 

It  provides  users  with  the  capability  of 
accomplishing  all  ID  system  processing 
within  a  single  business  day.  ID  system 
users  have  the  option  to  continue  to  use 
the  ID  system  in  a  batch  mode. 

The  proposal  also  implements  two 
optional  electronic  mail  features.^  These 
features  enable  ID  system  users  to  send 
and  receive  “notification  of  order 
execution”  and  “institution  instruction” 
messages.  A  notification  of  order 
execution  can  be  sent  by  a  broker-dealer 
to  communicate  the  details  of  an  order 
execution  to  an  institution.  If  the 
institution  accepts  the  notification  of 
order  execution,  the  institution  can  send 
the  broker-dealer  an  institution 
instruction  containing  information  (e.g. 
the  allocation  of  shares  in  a  block  trade) 
which  is  needed  by  the  broker-dealer  in 
order  to  enter  trade  data  into  the  ID 
system  for  the  preparation  of 
confirmations.  Currently,  broker-dealers 
and  institutions  make  telephone  calls, 
send  facsimile  transmissions,  or  utilize 
the  services  of  a  private  electronic  trade 
confirmation  vendor  to  communicate 
this  information. 

11.  Discussion 

Section  17A(b)(3)(F)®  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency,  such  as  DTC,  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  As  discussed  below,  the 
Commission  believes  that  DTC’s 
proposed  rule  change  is  consistent  with 
this  obligation. 

The  Cionunission  believes  that  the 
electronic  mail  features  will  enable  ID 
system  users  to  eliminate  their  reliance 
on  telephone  calls  or  facsimile 
transmissions  when  communicating 
information  such  as  the  details  of  o^er 
executions  or  allocations  for  block 
trades.  The  Commission  believes  that 
transmitting  this  information 
electronically  is  more  efficient  and 


*Tbe  filing  which  proposed  the  overall  enhanced 
ID  concept  discussed  three  electronic  mail  features 
(i.e.,  ‘‘notification  of  order  execution,"  “institution 
instruction,”  and  “institution  request  for 
cancellation/cxiiTection”).  The  cancellation/ 
correction  feature  is  not  ready  for  implementation 
at  this  time  and  therefore  is  not  a  subject  of  this 
approval  order.  When  DTC  is  prepared  to 
implement  the  cancellation/correction  feature  or 
any  other  new  electronic  mail  feature,  it  should 
submit  a  proposed  rule  change  Gling  under  Section 
19(b)(2]  of  the  Act. 

"15  U.S.C.  73(1-1  (b)(3)(F)  (1988). 


accurate  than  the  methods  currently 
used  and.  therefore,  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  institutional  transactions. 

The  Commission  also  believeis  that  the 
interactive  capability  is  essential  to  the 
industry’s  conversion  to  a  three 
business  day  settlement  cycle,  which 
will  be  the  standard  settlement  time  for 
most  broker-dealer  trades  beginning 
June  1, 1995.7  Because  interactive 
capability  will  enables  ID  system  users 
to  confirm  and  affirm  institutional 
transactions  in  one  business  day.  it 
should  facilitate  users’  ability  to  settle 
their  transactions  on  the  third  day  after 
the  trade. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  electronic  mail  features  and 
specifically  the  interactive  capability  are 
critical  to  converting  to  a  three  business 
day  settlement  cycle  and  should  be 
implemented  as  soon  as  possible  to 
provide  ID  system  users  with  time  to 
become  accustomed  to  the  new  features 
before  June  1, 1995. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (File  No.  SR- 
DTC  94  -04)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’* 

Margaret  J.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-14884  Filed  6-17-94;  8:45  am] 
BILLING  CODE  8010-01-M 


’’  Fur  a  detailed  description  and  discussion  of  the 
conversion  to  a  three  business  day  settlement  cycle, 
see  Securities  Exchange  Act  Release  No.  33023 
(October  13. 1993).  58  FR  52891  (File  No.  S7-5-93) 
(adopting  Commission  Rule  15c6-l]. 

•*15  U-S.C  78s(b)(2)  (1988). 

«17Cre  200.30-3(a)(12)  (1993). 
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[Release  No.  34-34207;  File  No.  SR-NASO- 
94-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Assessments  and  Fees  on 
Members 

June  13, 1994. 

Pursuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  May  23, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
§  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission’s  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Schedule  A  to  the  By-Laws  to 
adjust  the  amount  of  credit  as  set  forth 
in  Section  1(d)  of  Schedule  A,  which  is 
currently  50%,  to  62%. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  CommisMon,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  Article  VI  of  the  By-Laws 
of  the  Corporation,  the  NASD  requires 
its  members  to  pay  an  annual 
assessment  fee  based  on  gross  income  as 
defined  by  Schedule  A,  Section  1  to  the 
By-Laws.  The  NASD  also  allows  a  credit 
against  such  assessment  pursuant  to 
Subsection  (d)  to  Section  1.  The  NASD 
calculates  the  gross  income  assessment 


from  the  gross  income  reported  for  die 
calendar  or  fiscal  year  preceding  the 
NASD’s  calendar  budget  year.  Based  on 
the  operating  budget  for  1994  and  final 
actual  gross  income  reports  for  1993,  the 
NASD  is  proposing  to  amend  the  credit 
to  adjust  member  assessments  to  reflect 
the  revenue  needed  to  fund  1994 
operations.  This  proposed  rule  change, 
therefore,  amends  the  amount  of  credit 
set  forth  in  Section  1(d)  of  Schedule  A 
to  the  By-Laws,  which  is  cmrently  59%, 
to  62%,  and  applies  the  credit  to  the 
entire  1994  calendar  budget  year. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,!  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  change  equitable 
adjusts  the  1994  assessment  credit  rate 
based  on  the  projected  1994  operating 
budget  and  actual  gross  income  reports 
for  1993. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and  Paragraph 
(e)(2)  of  Rule  19b-4  ^  promulgated 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
.Section  19(b)(3)(A)  of  the  Act,  the 
r ommission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 

>  15  U.S.C.  780O-3. 

:  17  CFR  240.19b-9. 


Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendment, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-29  and  should  be 
submitted  by  July  11, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 

Margaret  II.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-14885  Filed  6-17-94;  8:45  amj 
BILUNQ  CODE  8Cia-01-M 

[Release  No.  34-34206;  FUe  No.  SR-OCC- 
94-66] 

Seif-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Standards 
for  Letters  of  Credit  Deposited  as 
Margin 

June  13, 1994. 

Pursuant  to  Section  19(bJ(l)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),!  notice  is  hereby  given  that  on 
May  27, 1994,  The  Options  Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
through  June  30, 1995. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
Commission’s  previous  temporary 

3  17CFR2C0.30-3(a)(12). 

M5  U.S.C.  78s(bMl)  }198b). 
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approval  of  OCC’s  modifications  to  its 
rules  setting  forth  the  standards  for 
letters  of  credit  deposited  with  OCC  as 
margin. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements  • 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Se!f-Begulalory.Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Previously,  OCC  has  filed  with  the 
Commission  and  the  Commission  has 
temporarily  approved  rule  changes 
which  modify  the  standards  for  letters 
of  credit  deposited  with  OCC  as 
margin.2  Like  the  previous  filings,  this 
filing  makes  several  modifications  to 
Rule  604,  which  sets  forth  the  standards 
for  acceptable  forms  of  collateral 
deposited  with  OCC  as  margin.  With 
respect  to  letters  of  credit  constituting 
an  acceptable  form  of  margin,  the 
following  standards  must  be  followed. 
First,  in  order  to  conform  to  the  Uniform 
Commercial  Code  and  to  avoid  any 
ambiguity  as  to  the  latest  time  for 
honoring  demands  upon  letters  of 
credit,  letters  of  credit  must  state 
expressly  that  payment  must  be  made 
prior  to  the  close  of  business  on  the 
third  banking  day  following  demand. 
Second,  letters  of  credit  must  be 
irrevocable.  Third,  letters  of  credit  must 
expire  on  a  quarterly  basis.  OCC  also  is 
adding  to  Rule  604  language  to  make 
explicit  its  authority  to  draw  upon 
letters  of  credit  at  any  time,  whether  or 
not  the  clearing  member  that  deposited 

^  Securities  Exchange  Act  Release  Nos.  29641 
(August  30,  1991),  56  FR  46027  (File  No.  SR-CKXi- 

91- 13]  (order  temporarily  approving  proposed  rule 
change  through  February  28, 1992):  30424 
(February  28, 1092).  57  FR  8160  (File  No.  SR-OCC- 

92- 06]  (order  temporarily  approving  proposed  rule 
change  through  Mav  31, 1992);  30763  (June  1, 

1992),  57  FR  24284'lFile  No.  SR-OCC-92-11] 

(order  temporarily  approving  proposed  rule  change 
through  August  31, 1992):  31126  (September  1, 

1992)  57  FR  40925  [File  No.  SR-OCC-92-19]  (order 
temporarily  approving  proposed  rule  change 
through  December  31, 1992):  31614  (December  17, 
1992)  57  FR  61142  IFile  No.  SR-OOC-92-37]  (order 
temporarily  approving  proposed  rule  change 
through  June  30, 1993);  and  32532  (June  28, 1993). 
58  FR  36232  [File  No.  SR-OCC-93-14]  (order 
temporarily  approving  proposed  rule  change 
through  [line  30, 1994). 


the  letter  of  credit  has  been  suspended 
or  is  in  default,  if  OCC  determines  that 
such  draws  are  advisable  to  protect 
OCC,  other  clearing  members,  or  the 
general  public.* 

Since  approval  of  its  original  letters  of 
credit  filing,  OCC  has  received  no 
adverse  comments  or  complaints  from 
any  of  its  clearing  members,  banks,  or 
other  interested  parties  with  respect  to 
the  modifications  to  Rule  604  or  to  the 
implementation  of  the  revised  letter  of 
credit  standards.  Accordingly,  OCC  is 
requesting  that  the  Commission  again 
'approve  the  revisions. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  Act  and 
the  rules  thereunder."*  Specifically,  OCC 
believes  the  proposed  rule  change 
promotes  the  protection  of  investors  by 
enhancing  OtX’s  ability  to  safeguard  the 
securities  and  funds  in  its  possession  or 
subject  to  its  control. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change,  and  none 
were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 
The  Commission  believes  that  the 
proposal  is  consistent  with  Section  17A 
of  the  Act  and  specifically  with  Section 
17A(b)(3)(F)  of  toe  Act.*  That  section 
requires  that  toe  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible. 

The  revised  standa^  should  make 
letters  of  credit  deposited  as  margin 
more  liquid  instruments  and, 
consequently,  should  pennit  OCC  to 
more  safely  rely  upon  such  letters  of 
credit.  Because  toe  revised  standards 
will  induce  letter  of  credit  issuers  to 
reexamine  clearing  members’  financial 
conditions  every  three  months  rather 
than  annually  as  under  the  prior 

^For  a  detailed  discussion  of  the  modifications  to 
CXX’s  rules  governing  letters  of  credit  deposited  as 
margin,  refer  to  Securities  Exchange  Act  Release 
No.  29641,  supra  note  2. 

«15  U.S.C.  78q-l. 
s  15  U.S.C.  78q-l  (b)(3)(F)  (1988). 


standards,  the  financial  conditions  of 
clearing  members  electing  to  deposit 
letters  of  credit  as  margin  should  be 
assessed  more  frequency.  More  firequent 
assessments  should  facilitate  the 
discovery  of  any  adverse  developments 
in  a  more  timely  manner.  In  addition, 
because  letters  of  credit  will  be 
irrevocable,  issuers  of  letters  of  credit  no 
longer  will  be  able  to  revoke  letters  of 
credit  at  times  when  the  clearing 
members  most  need  credit  facilities 
[e.g.,  when  a  clearing  member  is 
experiencing  financial  difficulties  or 
during  times  of  market  volatility).  By 
approving  the  proposed  rule  change  on 
a  temporary  basis  through  June  30, 

1995,  OCC,  the  Commission,  and  other 
interested  parties  will  be  able  to  assess 
further,  prior  to  permanent  Commission 
approval,  any  effects  the  revised 
standards  have  on  letter  of  credit 
issuance  and  on  margin  deposited  at 
OCC.® 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  because  toe  Commission 
believes  it  is  desirable  that  the  proposed 
rule  change  be  approved  before  the 
expiration  of  the  Commission’s  previous 
order  granting  temporary  approval  of 
these  modifications  to  the  letter  of  credit 
standards.  By  approving  this  proposed 
rule  filing  before  expiration  of  the  prior 
temporary  approval  order,  the  changes 
that  have  been  implemented  pursuant  to 
the  temporary  approval  order  may 
remain  in  place  during  the  further 
assessment  of  any  effects  the  revised 
standards  have  on  the  issuance  of  letters 
of  credit  and  on  margin  deposited  at 
CXiC  pending  permanent  approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 

®The  Conunission  and  OCC  currently  arc 
studying  concentration  limits  on  letters  of  credit 
deposited  as  margin.  The  Division  believes  that 
clearing  agencies  that  accept  letters  of  credit  as 
margin  deposits  or  clearing  fund  contributions 
should  limit  their  exposure  by  imposing 
concentration  limits  on  the  use  of  letters  of  credit. 
Generally,  clearirtg  agencies  impose  limitations  on 
the  percent^e  of  an  individual  member's  required 
deposit  or  contribution  that  may  be  satisfied  with 
letters  of  credit,  limitations  on  the  percentage  of  the 
total  required  deposits  or  contributions  that  may  bo 
satisfied  with  letters  of  credit  by  any  one  issuer,  or 
some  combination  of  both.  OCC  has  no 
concentration  limits  on  the  use  of  letters  of  credit 
issued  by  IJ.S.  institutions. 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-C)CC-94-06 
and  should  be  submitted  by  July  11, 

1994. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  OCC’s  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  Section  17A  of 
the  Act. 

It  is  therefore  ordered,  under  Section 
19(b)(2)  of  the  Act,  that  the  proposal 
(File  No.  SR-OCC-94-06)  be,  and 
hereby  is,  approved  through  June  30. 

1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland 

Deputy  Secretary. 

IFR  Doc.  94-14938  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  801(M>1-M 

[Rel.  No.  IC-20352;  812-8554] 

At  Holdings  Inc.,  Notice  of  Application 

June  14, 1994. 

AGENCY:  Secrities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  AI  Holdings,  Inc.  (“AI 
Holdings”). 

RELEVANT  ACT  SECTIONS:  Declaration  of 
the  Commission  sought  under  sections 
2(a)(9)  and  3(b)(2). 

SUMMARY  OF  APPLICATION:  AI  Holdings 
requests  an  order  declaring  that  it 
controls  American  Innovation,  Inc. 
(“Newco”),  notwithstanding  that  it 
owns  less  than  25%  of  the  voting 
securities  of  Newco,  and  declaring  that 
it  is  primarily  engaged  in  a  non¬ 
investment  company  business. 

^  17  CFR  200.30-3(a)(l2)  (1993). 


FILING  DATE:  The  application  was  filed 
on  August  19, 1993  and  amended  on 
December  27, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
11, 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  3355  Bee  Cave  Road,  Suite 
305,  Austin,  Texas  78746. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  942-0564 
(Division  of  investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following,  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  AI  Holdings  is  a  holding  company 
with  more  than  100  shareholders  whose 
principal  asset  is  the  stock  of  Newco,  a 
developer  and  manufacturer  of 
automatic  meter  reading  products  for 
utility  companies.  The  founders  of  the 
business,  James  Heisey  and  Carl  Morris, 
serve  as  chief  executive  officer  and 
president,  respectively,  of  AI  Holdings 
and  Newco. 

2.  AI  Holdings  entered  into  a 
reorganization  agreement  in  1992  with 
Ketema,  Inc.  because  the  business 
required  further  capitalization  to  sustain 
its  levels  of  operations.  The 
reorganization  provided  Newco  with 
$1.8  million  in  additional  capital. 

Ketema  is  a  publicly  traded  holding 
company  listed  on  the  American  Stock 
Exchange.  Ketema  has  interests  in  a 
number  of  diversified  businesses  and,  as 
of  September  30, 1993,  had  total  assets 
exceeding  $500  million. 

3.  In  connection  with  the 
reorganization,  Newco  acquired  all  of 
the  operating  assets  of  the  meter  reading 
business,  and  AI  Holdings  received  20% 
of  Newco’s  voting  stock.  In  exchange  for 
its  capital  contribution,  Ketema  received 


80%  of  the  voting  stock  of  Newco. 

Ketema  also  received  four  votes  on 
Newco’s  board  of  directors  and  AI 
Holdings  received  one  vote.  Since  the 
reorganization  in  1992,  Newco’s  board 
of  directors  has  not  had  a  meeting,  and 
the  board  practice  has  been  to  allow 
Heisey  and  Morris  to  operate  Newco 
without  active  board  involvement. 

4.  As  part  of  the  reorganization,  AI 
Holdings  was  provided  with  certain 
rights  and  privileges  with  respect  to 
Newco.  For  fiscal  years  1994, 1995,  and 
1996,  AI  Holdings  as  a  preferred 
stockholder  is  entitled  to  dividend  - 
payments  from  Newco  in  an  amount 
equal  to  80%  of  Newco’s  earnings  before 
taxes  and  interest  on  a  consolidated 
basis.  In  addition,  a  shareholders’ 
agreement  between  AI  Holdings  and 
Ketema,  and  the  terms  of  AI  Holdings 
preferred  stock  (the  “Agreements”), 
prohibit  Newco  from  effecting  any 
merger,  exchange,  consolidation, 
reorganization  or  recapitalization  in 
which  the  then  shareholders  of 
American  Innovations  do  not  own  at 
least  50% -of  the  capital  stock  of  the 
surviving  corporation  following  the 
transaction.  In  addition,  without  the 
approval  of  AI  Holdings,  American 
Innovations  is  prohibited  from  selling 
all  or  substantially  all  of  its  assets, 
liquidating  or  dissolving,  and  from 
amending  its  certificate  of  incorporation 
or  bylaws  to  affect  the  terms  of  AI 
Holdings  preferred  stock  adversely. 
Further,  the  Agreements  give  AI 
Holdings  right  of  first  refusal  to 
purchase  Ketema’s  Newco  shares  in  the 
event  Ketema  decides  to  sell  such 
shares.  Ketema  also  has  agreed  not  to 
acquire  additional  equity  securities  in 
Newco  without  the  prior  consent  of  AI 
Holdings. 

Applicant’s  Legal  Analysis 

1.  AI  Holdings  is  an  investment 
company  under  section  3(a)(3)  because 
most  of  its  assets  are  investment 
securities  as  defined  under  the  Act.’  AI 
Holdings  requests  an  order  under 
section  3(b)(2)  declaring  that  it  is 
primarily  engaged  in  a  non-investment 
company  business  through  a  controlled 
company  and  under  section  2(a)(9) 
declaring  that  it  controls  Newco  even 
though  it  owns  less  than  25%  of  the 
voting  securities  of  Newco. 

2.  S^tion  3(b)(2)  authorizes  the 
Commission  to  except  an  issuer  from 
the  section  3(a)(3)  definition  of 

*  An  issuer  is  considered  an  investment  company 
under  section  3(a)(3)  if  it  is  engaged  in  tlie  business 
of  owning  or  holding  investment  securities  having 
a  value  exceeding  40%  of  the  value  of  the  issuer’s 
total  assets,  exclusive  of  government  securities  and 
cash.  The  Newco  stock  of  AI  Holdings  meets  the 
section  3(a)  definition  of  investment  securities. 
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investment  company  if  the  Commission 
finds  that  the  issuer  is  primarily 
engaged  in  a  non-investment  company 
business  through  a  controlled  company. 
Because  AI  Holdings  owns  less  than 
25%  of  the  voting  securities  of  Newco, 
a  determination  under  section  2(a)(9) 
that  AI  Holdings  controls  Newco  is  a 
prerequisite  to  the  ultimate 
determination  of  AI  Holdings’ 
investment  company  status. 

3.  Section  2(a)(9)  defines  “control”  as 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company.  The  section 
creates  a  presumption  that  owners  of 
25%  or  less  of  a  company’s  voting 
securities  do  not  control  such  company 
but  this  presumption  may  be  rebutted 
by  evidence  of  control. 

4.  AI  Holdings  argues  that  a  finding  of 
control  under  section  2(a)(9)  is 
warranted  for  the  following  reasons: 

a.  Since  the  reorganization,  AI 
Holdings,  through  its  officers,  directors, 
and  principal  shareholders,  has  made 
substantially  all  of  the  decisions  about 
the  management  and  operations  of 
Newco.  Further,  without  the 
engineering  and  management  skills  of 
Heisey  and  Morris,  Newco  would  be 
inoperable. 

b.  Newco’s  board  of  directors  does  not 
take  an  active  role  in  Newco’s 
management.  In  addition,  because  of  the 
Agreements,  the  ability  of  Newco’s 
bMfd  of  directors  to  make  any  major 
corporate  changes  without  the  consent 
of  AI  Holdings  is  limited,  providing  AI 
Holdings  with  effective  control  of  such 
actions. 

c.  The  reorganization  was  effected  in 
an  effort  to  raise  capital  for  the  meter 
reading  products  business.  The 
structure  of  the  reorganization  was 
chosen  to  provide  Katema  with 
sufficient  ownership  to  let  it  consolidate 
its  financial  statements  for  tax  and 
accounting  purposes,  while  not 
diminishing  AI  Holdings’  controlling 
influence  over  Newco  and  its 
operations.  Applicant  argues  that 
although  the  reorganization  altered  the 
ownership  of  the  business,  it  did  not 
change  its  method  of  operation  or  the 
key  individuals  who  had  developed  the 
product  and  managed  the  operations. 

5.  AI  Holdings  also  believes  that  a 
finding  should  be  made  under  section 
3(b)(2)  that  it  is  primarily  engaged  in  a 
non-investment  company  business 
through  Newco  for  the  following 
reasons: 

a.  AI  Holdings  was  organized  as  an 
operating  company  to  develop, 
manufacture,  and  market  automatic 
meter  reading  products.  The 
reorganization  was  effected  because  the 
business  needed  additional  capital.  The 


basic  operations  of  the  automatic  meter 
reading  business  has  not  changed. 

b.  AI  Holdings  has  never  held  itself 
out  as  being  engaged  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities. 

c.  The  business  activities  of  the  senior 
officers  of  AI  Holdings  have  been  almost 
exclusively  limited  to  the  automatic 
meter  reading  products  of  Newco.  None 
of  the  officers  or  directors  are  affiliated 
with  any  other  investment  company  or 
securities  broker-dealer. 

d.  The  only  assets  of  AI  Holdings  are 
its  shares  of  stock  in  Newco  and 
approximately  $3,400  in  cash. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-14936  Filed  6-17-94;  8:45  am) 
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[Release  No.  IC-20354;  812-B848] 

Massachusetts  Investors  Trust,  et  al.; 
Notice  of  Application 

|une  14, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (“Act”). 

APPLICANTS:  Massachusetts  Investors 
Trust,  MFS  Series  Trust  I,  MFS  Series 
Trust  II,  MFS  Series  Trust  III,  MFS 
Series  Trust  IV,  MFS  Series  Trust  V, 
MFS  Series  Trust  VI,  MFS  Series  Trust 
VII,  MFS  Series  Trust  VIII,  MFS  Fixed 
Income  Trust,  MFS  Municipal  Series 
Trust,  MFS  Grovrih  Opportunities  Fund, 
MFS  Government  Mortgage  Fund,  MFS 
Government  Securities  Fund, 
Massachusetts  Investors  Growth  Stock 
Fund,  MFS  Government  Limited 
Maturity  Fund,  MFS  Institutional  Trust, 
MFS  Municipal  Income  Trust,  MFS 
Intermediate  Income  Trust,  MFS 
Multimarket  Income  Trust,  MFS 
Government  Markets  Income  Trust, 

MFS  Charter  Income  Trust,  MFS  Special 
Value  Trust,  MFS  Union  Standard 
Trust,  MFS  Variable  Insurance  Trust, 
Money  Market  Variable  Account,  High 
Yield  Variable  Account,  Capital 
Appreciation  Variable  Account, 
Government  Securities  Variable 
Account,  World  Governments  Variable 
Account,  Total  Return  Variable 
Account,  Managed  Sectors  Variable 
Account,  MFS/Sun  Life  Series  Trust, 
Sun  Growth  Variable  Annuity  Fund, 

Inc.  and  MFS  Variable  Insurance  Trust 
(collectively,  the  “Trusts”),  and 
Massachusetts  Financial  Services 
Company  (“MFS”)  on  their  own  behalf 
and  on  behalf  of  (i)  all  existing  and 


future  series  of  each  Trust,  (ii)  all 
existing  and  future  investment 
companies  (and  all  existing  and  future 
series  thereof)  not  currently  advised  by 
MFS  but  for  which  MFS  (or  an  existing 
or  future  company  controlled  by  or 
under  common  control  with  MFS)  in  the 
future  acts  as  investment  adviser  thereof 
(such  Trusts,  investment  companies  and 
series  are  collectively  referred  to  herein 
as  the  “Funds”),  and  (iii)  any  existing  or 
future  company  controlled  by  or  under 
common  control  with  MFS  that  in  the 
future  serves  as  investment  adviser  to 
any  Fund  (collectively  with  MFS 
referred  to  as  the  “Adviser”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  an  existing  order  that 
permits  certain  applicants  to  operate  a 
joint  trading  account  that  invests  solely 
in  commercial  paper  with  a  maturity  of 
30  days  or  less,  repurchase  agreements 
with  maturities  of  seven  days  or  less, 
and  securities  issued  or  guaranteed  by 
the  U.S.  government  or  its  agencies, 
authorities,  or  instrumentalities  (“U.S. 
Government  Securities”)  with  a 
maturity  of  30  days  or  less.^  The 
amended  order  would  permit  (a)  cash 
contributed  to  the  joint  account  also  to 
be  invested  in  (i)  tax-exempt  variable 
rate  demand  notes  (“VRDNs”)  with 
demand  features  providing  for 
maturities  of  up  to  30  days  or  one 
month  and  (ii)  securities  (other  than 
VRDNs)  exempt  from  federal  and/or 
state  income  tax  with  remaining 
maturities  of  up  to  60  days,  (b) 
commercial  paper  and  U.S.  Government 
Securities  held  in  the  joint  account  to 
have  remaining  maturities  of  up  to  60 
days  (as  opposed  to  30  days  as 
permitted  in  the  Prior  Order),  and  (c) 
repurchase  agreements  held  in  the  joint 
account  to  have  maturities  of  up  to  60 
days  (as  opposed  to  seven  days  as 
permitted  by  the  Prior  Order). 

Applicants  also  seek  to  amend  the  prior 
order  by  adding  certain  additional 
investment  company  applicants. 

FILING  DATE:  The  application  was  filed 
on  February  18, 1994  and  amended  on 
April  15,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  &e  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 


’  MFS  Capital  Development  Fund,  Investment 
Company  Act  Release  Nos.  19109  (Nov.  19, 1992) 
(notice)  and  19158  (Dec.  16. 1992)  (order)  (tlie 
"Prior  Order"). 
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11, 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
such  notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N\V.,  Washington,  E)C  20549. 
Applicants,  500  Boylston  Street,  Boston, 
MA  02116. 

FOR  FURTHER  INFORKATiON  CONTACT: 

James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  of  the  existing  Funds  is  an 
open-end  or  a  closed-end  management 
investment  company  registered  under 
the  Act.  MFS  is  a  wholly-owned 
subsidiary  of  Sun  Life  Assurance 
Company  of  Canada  (U.S.),  which  is  a 
wholly-owned  subsidiary  of  Sun  Life 
Assurance  Company  of  Canada.  MFS  is 
a  registered  investment  adviser.  Each  of 
the  existing  Funds  is  advised  by  MFS. 

2.  Each  of  the  existing  Funds  except 
MFS  Series  Trust  and  MFS  Municipal 
Income  Trust  (the  “Existing  Funds’’)  is 
currently  authorized  to  invest  through  a 
joint  account  pursuant  to  the  Prior 
Order.  The  Prior  Order  permits  each  of 
the  Existing  Funds  to  participate  in  a 
joint  account  (the  “Joint  Account”)  to 
pool  cash  balances  and  reserves  for  the 
purpose  of  investing  in  (i)  commercial 
paper  with  a  remaining  maturity  of  30 
days  or  less,  (ii)  one  or  more  repurchase 
agreements  with  a  bank  or  major 
brokerage  house  with  a  maturity  of  - 
seven  days  or  less,  or  (iii)  U.S. 
Government  Securities  with  remaining 
maturities  of  30  days  or  less. 

3.  Applicants  propose  to  continue  to 
operate  the  Joint  Account  in  the  same 
manner  as  permitted  by  the  Prior  Order, 
except  for  the  modifications  discussed 
below. 

4.  Applicants  seek  to  amend  the  Prior 
Order  to  permit  (a)  cash  invested  in  the 
Joint  Account  also  to  be  invested  in  (i) 
VRDNs  with  demand  features  providing 
for  maturities  of  up  to  30  days  or  one 
month  and  (ii)  securities  (other  than 
VRDNs)  exempt  firom  federal  and/or 
state  income  tax  with  remaining 
maturities  of  up  to  60  days  (collectively. 


"Tax-Exempt  Securities”),  0>) 
commercial  paper  and  U.S,  Government 
Securities  held  in  the  Joint  Account  to 
have  remaining  maturities  of  up  to  60 
days,  and  (c)  repurchase  agreements 
held  in  the  Joint  Account  to  have 
maturities  of  up  to  60  days.  The 
amended  order  also  would  add  MFS 
Municipal  Series  Trust  and  MFS 
Municipal  Income  Trust  as  named 
applicants  and  permit  an  existing  or 
future  investment  company  (and  all 
existing  or  future  series  thereof)  not 
currently  advised  by  MFS  to  participate 
in  the  Joint  Account  if  MFS  or  an 
existing  or  future  company  controlled 
by  or  under  common  control  with  MFS 
becomes  an  investment  adviser  to  the 
investment  company. 

5.  Tax-Exempt  Securities  include 
short-term  tax-exempt  demand 
obligations  that  have  a  variable  or 
floating  interest  rate  and  an 
unconditional  right  to  demand  payment 
of  the  unpaid  principal  and  accrued 
interest  within  30  days  (or  one  month). 
The  variable  or  floating  rate  features  of 
such  securities  provide  for  the 
readjustment  of  the  interest  rate  to  a  rate 
then  prevailing  for  similar  instruments 
so  that  such  securities  reasonably  can  be 
expected  to  maintain  a  market  value 
that  approximates  the  par  value  of  the 
notes. 

6.  While  none  of  the  existing  Funds 
are  tax-exempt  money  market  funds,  if 
a  tax-exempt  money  market  fund 
contributes  cash  to  the  Joint  Account, 
such  cash  will  only  be  invested  in 
securities  that  qualify  for  purchase  by  a 
tax-exempt  money  market  fund  under 
rule  2a-7  under  the  Act,  as  such  rule 
may  be  amended  from  time  to  time. 

7.  Repurchase  agreements  are  entered 
into  with  securities  dealers  and  banks 
which  are  on  the  Advisers’  approved  list 
for  repurchase  agreement  counterparties 
(the  “Repo  Approved  List”).  The  Repo 
Approved  List  was  compiled  by 
securities  analysts  and  other  employees 
of  the  Adviser  based  on  such  persons’ 
assessment  of  whether  the  counterparty 
is  financially  responsible.  The  Repo 
Approved  List  is  reviewed  by  the  Board 
of  Trustees  or  Board  of  Directors  of  each 
Fund  (the  “Governing  Boards”)  at  least 
annually,  although  a  Fund’s  Governing 
Board  is  not  required  to  pre-approve  a 
counterparty. 

8.  The  Adviser  for  each  Fund  will 
determine  whether  to  invest  assets  of 
such  Fund  in  repurchase  agreements, 
Tax-Exempt  Securities,  U.S. 

Government  Securities  or  commercial 
paper  (collectively,  “Short-Term 
investments”).  The  existence  of  the  Joint 
Account  will  not  affect  the  decision  of 
whether  to  invest  in  Short-Term 
Investments  except  to  the  extent  the 


Joint  Account  had  available  to  it  a 
particular  Short-Term  Investment  which 
was  not  otherwise  available  to  a 
particular  Fund  and,  on  the  basis  of 
yield,  credit  worthiness,  and  liquidity, 
offered  a  competitive  investment. 

9.  Each  Fund  will  have  the  ability  to 
purchase  commercial  paper,  U.S. 
Government  Securities,  and  repurchase 
agreements  through  the  Joint  Account 
consistent  with  its  investment  objective 
and  policies.  In  addition,  each  Fund 
will  have  the  ability  to  purchase  Tax- 
Exempt  Securities  through  the  Joint 
Account  consistent  with  its  investment 
objective  and  policies.  Each  Fund  may, 
but  is  not  obligated  to,  invest  not  only 
cash  which  in  the  absence  of  the  Joint 
Account  would  remain  uninvested  but 
also  cash  which  in  the  absence  of  the 
Joint  Account  would  be  individually 
invested  in  Short-Term  Investments 
pursuant  to  a  Fund’s  investment 
objective  and  policies.  Transactions  in 
the  Joint  Account  will  be  recorded  and 
monitored  pursuant  to  the  procedures 
set  forth  in  the  Prior  Order. 

Applicants’  Legal  Analysis 

1.  Section  17(d)  and  rule  17d-l(a), 
taken  together,  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  from  participating  in  any  joint 
enterprise  or  arrangement  in  which  such 
investment  company  is  a  participant, 
vyithout  an  SEC  order.  Rule  17d-l(b) 
provides  that  in  passing  upon 
applications  under  section  17(d)  and 
rule  1 7d-l,  the  SEC  will  consider 
whether  each  party’s  participation  in 
the  proposed  joint  arrangement  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  Each  Fund,  by  participating  in  the 
proposed  Joint  Account  as  proposed  to 
be  modified,  and  the  Advisers,  by 
administering  the  proposed  Joint 
Account,  could  be  deemed  to  be  “joint 
participants”  in  a  transaction  within  the 
meaning  of  section  17(d),  and  the 
proposed  Joint  Account  could  be 
deemed  to  be  a  “joint  enterprise  or  other 
joint  arrangement”  within  the  meaning 
of  rule  17d-l. 

3.  Applicants  believe  that  the 
proposed  method  of  operating  the  Joint 
Account  will  not  result  in  any  conflicts 
of  interest  between  any  of  the  Funds  or 
between  a  Fund  and  its  Adviser. 
Although  the  Adviser  will  gain  some 
benefit  through  administrative 
convenience  and  a  possible  reduction  in 
clerical  costs,  the  primary  beneficiaries 
will  be  the  Funds  because  the  Joint 
Account  will  be  a  more  efficient  way  of 
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administering  these  investment 
transactions.  Applicants  believe  that  the 
operation  of  the  Joint  Account  will  be 
free  of  any  inherent  bias  favoring  one 
Fund  over  another. 

4.  Applicants  further  believe  that 
future  participation  in  the  Joint  Account 
by  one  or  more  Funds  which  do  not 
presently  exist  or  are  not  presently 
advised  by  an  Adviser  would  be 
desirable  without  the  necessity  of 
applying  for  an  amendment  to  the 
requested  order.  Applicants  represent 
that  additional  Funds  will  be  permitted 
to  participate  in  the  Joint  Account  only 
on  the  same  terms  and  conditions  as  the 
existing  Funds  have  set  forth  herein. 

5.  The  Existing  Funds  have  received 
the  Prior  Order  horn  the  SEC  permitting 
the  operation  of  the  existing  Joint 
Account  with  respect  to  repurchase 
agreements  with  a  maximum  maturity  of 
seven  days  and  commercial  paper  and 
U.S.  Government  Securities  with 
maximum  remaining  maturities  of  30 
days.  Applicants  submit  that  the 
proposed  amendment  to  the  Prior  Order 
is  consistent  with  the  findings  required 
by  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  for  granting  orders 
pursuant  to  rule  17d-l,  including  the 
finding  that  any  Fund  would  participate 
in  the  Joint  Account  on  a  basis  no 
different  fix)m  or  less  advantageous  than 
that  of  any  other  Fund. 

Applicants’  Conditions 

The  Joint  Account  will  operate  subject 
to  the  following  conditions: 

1.  Each  Fund  will  transfer  into  the 
Joint  Account  the  cash  it  wishes  to 
invest  through  the  Joint  Account  after 
the  calculation  of  its  daily  cash 
available  for  investment  and  will 
specifically  indicate  whether  the  cash  is 
to  be  used  to  purchase  commercial 
paper,  Tax-Exempt  Securities, 
repurchase  agreements,  or  U.S. 
Government  Securities.  The  Joint 
Account  will  not  be  distinguishable 
from  any  other  accounts  maintained  by 
a  Fund  with  its  custodian  bank  except 
that  monies  from  a  Fund  will  be 
deposited  on  a  commingled  basis.  The 
Joint  Account  will  not  have  any  separate 
existence  which  will  have  indicia  of  a 
separate  legal  entity.  The  sole  function 
of  the  Joint  Account  will  be  to  provide 

a  convenient  way  of  aggregating 
individual  transactions  which  would 
otherwise  require  management  by  each 
Fund. 

2.  Cash  contributed  by  a  Fund  to  the 
Joint  Account  will  be  invested  in  one  or 
more  of  the  following,  as  directed  by  the 
Fund:  (1)  Interest  bearing  or  discounted 
commercial  paper  with  a  remaining 
maturity  not  to  exceed  60  days;  (2) 
repurchase  agreements,  with  maturities 


not  to  exceed  60  days,  “collateralized 
fully,”  as  that  term  is  defined  in  rule 
2a-7  under  the  Act,  by  U.S.  Government 
Securities:  (3)  U.S.  Government 
Securities  with  remaining  maturities  of 
up  to  30  days  or  one  month;  (4)  VRDNs 
that  have  demand  features  providing  for 
maturities  of  up  to  30  days  or  one 
month;  or  (5)  securities  other  than 
VRDNs  exempt  fi'om  federal  and/or  state 
income  tax  with  remaining  maturities  of 
up  to  60  days. 

3.  Any  investment  made  by  a  Fund  or 
Funds  through  the  Joint  Account  will 
satisfy  the  investment  criteria  of  all 
Funds  participating  in  that  investment. 

4.  All  investments  held  by  a  Fund  or 
Funds  through  the  Joint  Account  will  be 
valued  on  the  basis  of  amortized  cost  to 
the  extent  permitted  by  applicable 
Commission  release,  rule,  or  order. 

5.  Each  Fund  valuing  its  net  assets  in 
reliance  upon  rule  2a-7  under  the  Act 
will  use  the  average  maturity  of  the 
instrument(s)  in  the  Joint  Account  in 
which  such  Fund  has  an  interest 
(determined  on  a  dollar  weighted  basis) 
for  the  purpose  of  computing  the  Fund’s 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  the 
Joint  Account  on  that  day. 

6.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  the  Joint  Account  for  any  reason.  A 
Fund’s  decision  to  invest  through  the 
Joint  Account  will  be  solely  at  the 
Fund’s  option.  No  Fund  will  be 
obligated  to  invest  through  the  Joint 
Account  or  maintain  any  minimum 
balance  therein.  In  addition,  each  Fund 
will  retain  the  sole  rights  of  ownership 
of  any  of  its  assets  held  through  the 
Joint  Account,  including  interest 
payable  on  such  assets. 

7.  The  Adviser  and  the  custodian  of 
each  Fimd  will  maintain  records  (in 
conformity  with  section  31  of  the  Act 
and  the  rules  and  regulations 
thereunder)  documenting,  for  any  given 
day,  each  Fund’s  aggregate  investment 
in  the  Joint  Account  and  each  Fund’s 
pro  rata  share  of  each  Short-Term 
Investment  made  through  the  Joint 
Account. 

8.  Not  every  Fund  participating  in  the 
Joint  Account  will  necessarily  have  its 
cash  invested  in  every  Short-Term 
Investment  held  in  the  Joint  Account. 
However,  to  the  extent  a  Fund’s  cash  is 
applied  to  a  particular  Short-Term 
Investment  made  through  the  Joint 
Account,  the  Fund  will  participate  in 
and  own  a  proportionate  share  of  such 
investment,  and  the  income  earned  or 
accrued  thereon,  based  upon  the 
percentage  of  such  investment 


purchased  with  monies  contributed  by 
the  Fund. 

9.  The  Adviser  will  administer  the 
investments  of  the  Joint  Account  as  part 
of  its  duty  under  its  existing  or  any 
future  investment  advisory  contracts 
with  each  Fund  and  will  not  collect  any 
additional  fee  for  the  management  of  the 
Joint  Account.  (The  Adviser  will  collect 
fees  in  accordance  with  each  Fund’s 
respective  investment  advisory 
agreement.) 

10.  The  Governing  Boards  of  the 
Funds  will  adopt  procedures  pursuant 
to  which  the  Joint  Account  will  operate, 
which  will  be  reasonably  designed  to 
provide  that  the  requirements  of  the 
application  will  be  met.  Each  of  the 
Governing  Boards  will  make  and 
approve  such  changes  as  it  deems 
necessary  to  ensure  that  such 
procedures  are  followed.  In  addition, 
the  Governing  Boards  will  determine, 
no  less  frequently  than  annually,  that 
the  Joint  Account  has  been  operated  in 
accordance  with  such  procedures. 

11.  The  administration  of  the  Joint 
Account  will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

12.  Short-Term  Investments  held 
through  the  Joint  Account  generally  will 
not  be  sold  prior  to  maturity  except:  (i) 

If  the  Adviser  believes  the  security  no 
longer  presents  minimal  credit  risk;  (ii) 
in  the  case  of  commercial  paper  of  Tax- 
Exempt  Securities,  if  as  a  result  of  a 
credit  downgrading  or  otherwise,  the 
security  no  longer  satisfies  the 
investment  criteria  of  all  Funds 
participating  in  that  investment;  or  (iii) 
in  the  case  of  a  repurchase  agreement, 
if  the  counterparty  defaults.  A  Fund 
may,  however,  sell  its  firactional  portion 
of  a  Short-Term  Investment  prior  to  the 
maturity  of  the  investment  if  the  cost  of 
such  transaction  will  be  borne  solely  by 
the  selling  Fund  and  the  transaction 
would  not  adversely  affect  the  other 
Funds  participating  in  the  Short-Term 
Investment.  In  no  case  would  an  early 
termination  by  less  than  all 
participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 
participating  in  a  particular  5hort-Term 
Investment  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fund  participating  in  the  Short-Term 
Investment  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  Short-Term  Investment. 

13.  Any  Short-Term  Investment  held 
through  Ae  Joint  Account  with  a 
remaining  maturity  of  more  than  seven 
days  will  be  considered  illiquid  and,  for 
any  fund  that  is  an  open-end 
management  investment  company 
registered  under  the  Act,  subject  to  the 
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restriction  that  the  Fund  may  not  invest 
more  than  15%  (or  such  other 
percentage  as  set  forth  by  the 
Commission  from  time  to  time)  of  its  net 
assets  in  illiquid  securities,  if  the  Fund 
cannot  sell  its  fractional  interest  in  the 
Short-Term  Investment  pursuant  to  the 
requirements  described  in  the  preceding 
condition. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-14937  Filed  6-17-94;  8  45  am) 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2023] 

Termination  of  the  Arms  Embargo  on 
South  Africa 

AGENCY:  Department  of  State. 

ACTION:  Public  Notice. 

SUMMARY:  Notice  is  hereby  given  that  it 
is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  South  Africa.  The 
Department  of  State  will,  on  a  case-by¬ 
case  basis,  consider  all  requests  for 
licenses  and  other  approvals  to  export 
or  otherwise  transfer  defense  articles  or 
defense  services  to  South  Africa. 
EFFECTIVE  DATE:  June  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Rogers,  Office  of  Export  Control 
Policy,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202-647- 
4231). 

SUPPLEMENTARY  INFORMATION:  It  is  the 
policy  of  the  U.S.  Government  to 
review,  on  a  case-by-case  basis,  all 
requests  for  licenses  and  approvals 
authorizing  the  export  or  other  transfer 
to  South  Africa  of  items  on  the  U.S. 
Munitions  List  (22  CFR  part  121). 

This  notice  implements  U.N.  Security 
Council  Resolution  919  which 
terminated  the  mandatory  U.N.  Security 
Council  arms  embargo  on  South  Africa 
which  was  imposed  by  Resolution  418 
of  November  4, 1977.  The  Council’s 
actions  follow  the  first  all-race 
multiparty  election  and  the 
establishment  of  a  democratic  South 
African  Government  inaugurated  on 
May  10, 1994. 

The  licenses  and  approvals  subject  to 
this  policy  include  manufacturing 
licenses,  technical  assistance 
agreements,  technical  data,  and 


commercial  military  exports  of  any  kind 
involving  South  Africa  under  the 
authority  of  the  Arms  Export  Control 
Act. 

This  action  has  been  taken  pursuant 
to  Sections  2  and  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  §§  2752  and 
2778)  in  furtherance  of  the  foreign 
policy  of  the  United  States. 

Dated:  June  13, 1994. 

Robert  L.  Gallucci, 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 

IFR  Doc.  94-14961  Filed  6-17-94;  8:45  ami 
BILLING  CODE  471fr-25-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-241 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  11, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SVV., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 


Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  or 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  June  15, 

1994. 

Donald  P.  Byme, 

Assistant  Chief  Counsel  forRegulahons. 
Petitions  for  Exemption 
Docket  No.:  27784 

Petitioner:  Deutsche  Aerospace  Airbus 
Sections  of  the  FAR  Affected:  14  CFR 
25.857(3);  25.785(d);  25.813(b); 
25.1447(c)(1)  and  (C)(3)(II) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  carriage  of  four 
non-crewmembers  (persons  not 
necessarily  assigned  some  duty 
associated  with  the  operation  of  the 
airplane)  on  the  main  deck  of  the 
A310-203  airplane. 

Dispositions  of  Petitions 

Docket  No.:  25286 
Petitioner:  United  States  Parachute 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner, 
as  sponsor  of  parachuting  events,  to 
continue  to  allow  foreign  nations  to 
participate  in  U.S.  National  Skydiving 
Championship  events  at  Muskogee 
Municipal  Airport,  Muskogee, 
Oklahoma,  and  at  other  locations 
within  the  Untied  States  yet  to  be 
determined,  without  having  to 
comply  with  parachute  equipment 
and  packing  requirements  in  the 
§  105.43(a)  and  further  allow  the 
carriage  of  40  parachutists  in  the 
petitioner’s  DC-3/C-47  aircraft  during 
parachute  competitions. 

GRANT,  May  31.  1994,  Exemption  No. 
4946D 

Docket  No.:  26058 
Petitioner:  Gallup  Flying  Service 
Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  change  the  seating  configuration  by 
removing  aircraft  passenger  seats  and 
installing  approved  stretchers,  when  a 
certified  mechanic  is  not  available. 
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GRANT.  May  27,  1994.  Exemption  No. 
5177B 

Docket  No.:  26090 
Petitioner:  Keystone  Flight  Services 
Sections  of  the  FAR  Affected:  14  CFR 
21.197(c)(2) 

Description  of  Relief  Sought:  To  allow  a 
special  flight  permit  with  continuing 
authorization  to  be  issued  to  the 
[}etitioner  for  use  in  emergency 
medical  evacuation  operations. 

DENIAL,  June  6,  1994.  E.\emption  No. 

5920 

Docket  No.:  26111 
Petitioner:  American  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 
121.333(c) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  the  petitioner 
to  use  Compact  Disc-Read  Only 
Memory  Technology  to  maintain 
certain  maintenance  information  and 
instructions  for  aircraft,  in  lieu  of 
printed  page  form  or  microfilm. 

GRANT.  May  24.  1994.  Exemption  No. 
5184B 

Docket  No.:  26554 

Petitioner:  Bannock  Regional  Medical 
C©nt©r 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  pilots 
employed  by  the  petitioner  to  reverse 
the  copilot  seat  fi«m  facing  astern  in 
its  conventional  emergency  medical 
services  configuration  to  a  forward 
facing  position  in  its  Bolkow  Model 
BO-105  helicopter. 

GRAiVT,  June  6, 1994,  E.\emption  No. 

5921 

Docket  No.:  26887 

Petitioner:  International  Cargo  Express 
Sections  of  the  FAR  Affected:  14  CFR 
121.547 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  admit  a  Russian- 
speaking  flight  navigator  on  board  the 
flight  deck  during  flights  within 
domestic  Russian  airspace. 

GRANT,  May  25. 1994.  Exemption  No. 
5462A 

Docket  No.:  27638 
Petitioner:  Delta  Aviation 
Sections  of  the  FAR  Affected:  14  CFR 
45.29(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  use  smaller  aircraft  nationality  and 
registration  markings  in  place  of  the 
12-inch  high  markings  required  by  the 
regulations. 

DENIAL.  June  3, 1994.  Exemption  No. 
5917 

Docket  No.:  27659 


Petitioner:  Phoenix  Leasing  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 
121.343(c)(ll) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  two 
turboprop  aircraft;  registration 
numbers  NlllPH  and  N112PH, 
through  July  1, 1994,  that  are  not 
equipped  with  digital  flight  data 
recorders  that  record  the  thrust  of 
each  engine.  ‘ 

GRANT,  June  2,  1994,  Exemption  No. 
5915 

Docket  No.:  27660 

Petitioner:  Silver  Bay  Logging,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  pilots 
employed  by  the  petitioner  to  remove 
and  install  aircraft  seats  as  required 
for  a  particular  flight. 

GRANT.  June  3,  1994,  Exemption  No. 
5919 

Docket  No.:  27767 
Petitioner:  Business  Express,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  its  three 
Beachcraft  1900C  aircraft  without 
Ground  Proximity  Warning  Systems 
(GPWS)  until  June  30, 1994. 

DENIAL,  June  1,  1994,  Exemption  No. 
5914 

Docket  No.:  27776 
Petitioner:  Tower  Air 

Sections  of  the  FAR  Affected:  14  CFR 
SFAR  67 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  conduct  operations 
over  eastern  Afghanistan. 

DENIAL,  June  3. 1994,  Exemption  No. 
5918 

Docket  No.:  27777 
Petitioner:  Air  Resorts  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 
121.343(c)(ll) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  one  Convair 
aircraft,  registration  numbers  N969N, 
through  July  1, 1994,  that  is  not 
equipped  with  a  digital  flight  data 
recorder  that  records  engine  thrust. 

GRANT,  June  2,  1994,  Exemption  No. 
5916 

[FR  Doc.  94-14943  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  4910-i:V4ll 


[Summary  Notice  No.  PE-94-23] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  11;  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn;  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  27727,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  EXl  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Hajmes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC.  on  June  15, 
1994. 

Donald  P.  B>Tne, 

Assistant  Chief  Counsel  for  Regulations. 
Dispositions  of  Petitions 
Docket  No.:  27727 

Petitioner:  ORCO  Aviation,  Inc.  d/b/a 
Riverside  Air  Service 
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Sections  of  the  FAR  Affected:  14  CFR 
135.153 

Description  of  Relief  Sought/ 

Disposition:  To  permit  the  petitioner 
to  continue  operating  its  three 
Gulfstream  G-159  aircraft  without 
Ground  Proximity  Warning  systems 
(GPWS)  until  September  30, 1994. 

DENIAL,  May  29,  1994,  Exemption  No. 
5913 

|FR  Doc.  94-14944  Filed  6-17-94;  8;45  am] 
BILLING  CODE  4«10-1»-M 

Notice  of  Intent  To  Rule  on  Application 
To  impose  a  Passenger  Faciiity  Charge 
(PFC)  at  Long  Island  MacArthur 
Airport,  islip,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Long  Island 
MacArthur  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  20, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Philip  Brito,  Manager  New 
York  Airports  District  Office,  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream,  New  York  11581. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Alfred  E. 
Werner,  Commissioner  of  Aviation  for 
the  Town  of  Islip,  at  the  following 
address:  Long  Island  MacArthur 
Airport,  100  arrival  Avenue,  Airline 
Terminal  Building,  Ronkonkoma,  New 
York  11779. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Town  of  Islip 
under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  Brito,  Manager  of  the  New 
York  Airports  District  Office,  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream,  New  York  11581,  tel.  (718)  553- 
1818.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenues  from  a  PFC  at 


Long  Island  Mac  Arthur  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  c5mnibus  Budget 
Reconciliation  Act  of  1990)  (F^blic  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  26, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Town  of  Islip  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  16, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 
1, 1994 

Proposed  charge  expiration  date: 

December  31,  2006 
Total  estimated  PFC  revenue: 
$20,972,531 

Brief  description  of  proposed  projects: 
— Perimeter  Fence  &  Gate  Installation 
— Overlay  of  South  Taxiway 
— Installation  of  Airport  Security 
System 

— Bayport  Aerodrome  Runway 
Widening 

—Purchase  ARFF  Vehicle 
— Crack  Repair  &  Surface  Treatment 
Runway  10-28 

— Completion  of  Runway  6-24 
Extension 

— Overlay  East  Taxiway  &  Taxiway  F 
Construction 

— ^Terminal  Apron  Expansion  (Phase  II) 
— Extension  of  Runway  6/24  (Phase  II) 

— Part  150  Program 

— Terminal  Renovation  and  Expansion 
— Snow  Removal 
— Purchase  Halstead  property 
— Snow  Removal  equipment 
— Parallel  Taxiway  to  Runway  24  (Phase 

II) 

— Environmental  assessment  of  Runway 
33L  extension 
— ADA  Improvements 
— West  Taxiway  Rehabilitation 
— Two  Security  Vehicles 
— Parallel  Taxiway  to  Runway  15R 
— West  Side  Road  Improvement 
— Runway  33L  Extension  (1500') 

— Runway  6-24  Cat  11 ILS  Study 
— Concourse  Expansion  (Phase  I) 

— ARFF  Training  Facility  (Impose  Only) 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  form  1800-31 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  F-AA 


regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Town  of 
Islip. 

Issued  in  jamaica.  New  York  Stale  on  june 
10, 1994. 

A.H.  OeGraw, 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

IFR  Doc.  94-14942  Filed  6-17-94;  8:4.5  ami 
BILLING  CODE  491»-13-M 

Federal  Railroad  Administration 

Southern  Pacific  Lines;  (BS-AP-NO. 
3289);  Public  Hearing 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Ashland, 
milepost  C-429  and  Glendale,  milepost 
C-510,  Oregon,  on  the  Siskiyou  District, 
Pacific  Region,  a  distance  of 
approximately  81  miles. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Number  3289. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  is  conducting  a  field  investigation 
in  this  matter.  After  examining  the 
carrier’s  proposal,  letters  of  protest,  and 
available  facts,  the  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this 
proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  onThursday,  July 
28, 1994,  in  room  221  of  the  Federal 
Building  and  U.S.  Court  House,  located 
at  211  East  7th  Street,  Eugene,  Oregon. 
Interested  parties  are  invited  to  present 
oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  Part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  these  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  condui  1 
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of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  EXI  on  June  15. 
1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Progmm 
Implementation. 

|FR  Doc.  94-14939  Filed  6-17-94;  8:45  am) 
BILUNG  CODE 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Resetutih  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 


applications  to  become  a  Party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  die  OflFice  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeat^  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  suffix  “X”  denote  a 
modification  request.  Application 
numbers  with  the  suffix  “P”  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  July  5, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Application 

No. 

Applicant 

Modifica¬ 
tion  of  ex- 

emption 

9920-X  . 

Tri-WaB  Corporation,  LouisvHle,  KY  (See  Footnote  1) . . . 

9920 

10706-X  . 

Energy  &  Envirorvnental  Technology  Company  (EETCO),  Southfield,  Ml  (See  Footnote  2)  . 

10706 

10904-X  . 

InVitro  International,  Irvine,  CA  (See  Footriote  3) . 

10904 

10962-X  ....„ 

International  (Compliance  Center  (USA),  Ltd.,  Niagara  Falls,  NY  (See  Footnote  4)  . . 

10962 

11090-X  _ 

Mobile  Ripening  Systems,  Inc.,  Jessup,  MD  (See  Footnote  5) . . . 

11090 

'  To  modify  exemption  to  provide  for  additional  design  non-DOT  Specification  fiberboard  bulk  construction  for  use  in  transporting  various  haz¬ 
ardous  materials  classed  in  Division  4.1 ,  5.1  arxj  Class  9. 

^To  nfKxlify  exemption  to  provide  for  alternative  testing  method  for  sp^ially  designed  packaging  for  use  in  transporting  Class  3  material. 

3  To  renew  arxl  to  authorize  a  screening  test,  modify  sampling  requirements  and  to  remove  the  current  requirements  for  testing  upon  deter¬ 
mination  of  norr-corrosive. 

*To  rrxxtify  exemption  to  provide  for  poison  by  inhalation  hazard.  Division  6.1,  Zone  A-B  material  as  an  additional  commodity  for  transpor¬ 
tation  in  specially  designed  packaging. 

3  To  iTxxlify  exemption  to  provide  for  rail  as  an  additional  mode  of  transportion  for  transporting  DOT  Specification  3AA  cylinders  containing 
ethylene.  Division  2.1. 


Application 

No. 


Applicant 


7023-P  .. 
7835-P  .. 
7835-P  .. 
7835-P  .. 
8006-P  .. 
8445-P  .. 
8451-P  .. 
9275-P  .. 
9357-P  .. 
9723-P  .. 
9723-P  .. 
9723-P  .. 
9723-P  .. 
10441-P 
10441-P 
10589-P 
10660-P 
10688-P 
10898-P 
10929-P 
10933-P 
10933-P 
10949-P 
11189-P 
11220-P 


Ashland  Chemical.  IrK.,  Columbus.  OH . 

REMAC  USA,  Inc.,  Silver  Spring.  MD . 

Eastern  Chemical  Waste  Systems-Caribe,  Inc.,  Silver  Spring,  MD 

Gerin  Welding  Sales,  Inc.,  Santa  Clara,  CA . 

JA-RU,  Inc.,  Jacksonville,  FL . . . . 

Superior  Hazardous  Waste  Group.  Inc.,  Port  Washington,  Wl . 

Allied-Signal,  Inc.,  Morristown,  NJ . 

Ghrerxhy,  Edison,  NJ  . . . 

Transamerica  Leasing.  Inc.,  F*urchase,  NY . 

Superior  Hazardous  Waste  Group,  Inc.,  Port  Washington,  Wl . 

Romic  Environmental  Technologies  Corp.,  East  Palo  Alto,  CA . 

Eastern  C^iemical  Waste  Systems-Caribe,  Inc.,  Silver  Spring.  MD 

REMAC  USA,  Inc.,  Silver  Spring,  MD . 

Division  TransporVENPAK,  El  Dorado,  AR . 

Eastern  Chemical  Waste  Systems-Caribe,  Inc.,  Silver  Spring,  MD 

Physical  Acoustics  Corporation,  Lawrenceville,  NJ  . 

Sigma  Chemical  Company,  St.  Louis,  MO . 

M&M  Aviation,  Inc.  d/bfa  Airlift  Alaska,  Anchorage,  AK . . 

Hydraulic  Controls,  Irrc.,  Emeryville,  CA  . . . . . . 

Ashland  Chemical  Company,  Columbus,  OH  . 

Division  Transport/ENPAK,  El  Dorado,  AR . 

Eastern  Chemical  Waste  Systems-Caribe,  Inc.,  Silver  Spring,  MD 
Environmental  Transportation  Services,  Irx;.,  Oklahoma  City,  OK 

HorKla  of  America  Mfg.,  Ir>c.,  Marysville,  OH . . 

[Ashland  Chemical  Company,  Columbus,  OH  . . . . . 


Parties  to 
exemption 


7023 

7835 

7835 

7835 

8006 

8445 

8451 

9275 

9357 

9723 

9723 

9723 

9723 

10441 

10441 

10589 

10660 

10688 

10898 

10929 

10933 

10933 

10949 

11189 

11220 
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This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  )une  13, 
1994. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Program,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doc.  94-14863  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  4910-«0-M 


Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


ACTION:  List  of  Applicants  for 
Exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  “Nature  of 
Application”  portion  of  the  table  below 
as  follows;  1 — ^Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 


DATES:  Comments  must  be  received  on 
or  before  July  20, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC. 


New  Exemptions 

Application 

No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

11256-N 

Great  Lakes  Chemical,  Cor¬ 
poration,  McFarland,  CA. 

49  CFR  174.67(i)+(j)  . 

To  authorize  rail  cars  containing  hazardous  materials.  Class 

2.3  and  6.1  to  remain  connected  without  the  physical 
presence  of  an  unloader,  (mode  2.) 

11257-N 

Praxair,  Inc.,  Danbury,  CT  . 

49  CFR  173.163,  173.201, 

173.202,  173.203,  173.226, 

173.227. 

To  authorize  the  transportation  of  non-DOT  Specification  full 
removable  head,  steel  salvage  cylinder  for  overpacking 
damaged  or  leaking  packages  of  pressurized  arid  non- 
pressurized  hazardous  materials  Classed  in  Class  3  and 

8,  Class  2.1,  2.2,  6.1  or  Class  2.3.  (nx>de  1.) 

11260-N 

VIZ  Manufacturing  Company, 
Philadelphia,  PA. 

49  CFR  173.306(a)(1) . 

To  authorize  the  transportation  of  argon,  compressed  gas. 

Division  2.2,  in  low  pressure  airbag  pressure  switches, 
containing  .021  cubic  inch  of  argon  at  a  pressure  between 

2500  and  3000  psi  in  specially  designed  packaging. 

(mode  1.) 

11261-N 

Assmann  Corporation  of 
America.  Garrett,  IN. 

49  CFR  Part  173(D)(E)(F)  . 

To  manufacture,  mark  and  sell  a  400  gallon  rational  molded 
polyethylene  tank  of  titanium  construction  equipped  with 
metal  frame  work  for  use  in  transporting  various  classes 
of  hazardous  materials,  (modes  1 ,  2,  3.) 

11262-N 

Caire,  Inc.,  New  Prague,  MN  . 

49  CFR  178.57-12(3),  178.57- 
14,  15,  16,  17,  178.57-8(c). 

To  authorize  the  transportation  of  non-DOT  Specification 
welded  insulated  cyliriders  comparable  to  DOT  Specifica¬ 
tion  4L  for  use  in  transporting  oxygen,  refrigerate  liquid. 

Division  2.2.  (mode  1 .) 

11268-N 

American  Coke  &  Coal 
Chemicals  Institute,  Wash¬ 
ington,  DC. 

49  CFR  1 72.101  (SP8,  B45) . 

To  authorize  the  transportation  of  solid  coal  tar  pitch  com¬ 
pounds,  Class  9,  in  open-top  and  closed-top  sift-proof 
metal  cans  in  amounts  that  exceeds  reportable  quantities. 

(mode  1.) 

11264-N 

David  Sarnoff  Research  Cen¬ 
ter,  Princeton,  NJ. 

49  CFR  173.416  . 

To  authorize  the  transportation  of  radioactive  material,  spe¬ 
cial  form,  n.o.s.,  Cobalt-60,  Class  7,  Type  B,  in  the  form 
of  metal  pellets  and  unsheathed  slugs  in  stainless  steel 
capsule  assemblies,  (mode  1 .) 

11265-N 

American  Sterilizer  Company, 
Erie,  PA. 

49  CFR  172.101,  172.504, 

173.323,  174.81  and  77.848. 

To  authorize  the  shipment  of  ethylene  oxide  contained  in 
aluminum  cannisters  overpacked  in  fiberboard  boxes  to 
carry  a  Division  2.1  label  instead  of  a  Division  2.3  label. 

(modes  1 , 2.) 

11266-N 

Amersham  Corporation,  Bur¬ 
lington,  MA. 

49  CFR  173.416(e)  . 

To  authorize  transportation  of  certain  radioactive  materials 
in  a  20-WC  overpack  that  has  an  alterriative  inner  pack¬ 
aging.  (modes  1 ,  2,  4.) 

11267-N 

The  University  of  New  Mex¬ 
ico,  Albuquerque,  NM. 

49  CFR  Part  173 . 

To  authorize  the  transportation  of  Space  Nuclear  Power 
systems  (Topaz  II),  containing  various  hazardous  mate¬ 
rial,  to  be  shipped  in  a  specially  designed  transport  corv 
tainer.  (mode  1.) 

1126&-N 

Elf  Atochem  North  America, 
Inc.,  Philadelphia,  PA. 

49  CFR  173.225(d)(2) . 

To  authorize  the  transportation  of  solid  organic  peroxides. 

Division  5.2  in  4H2  solid  plastic  boxes  equipped  with  poly¬ 
ethylene  film  bags,  (modes  1 , 2.) 

31672  Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Notices 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  )une  13, 
1994. 

|.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

|FR  Doc.  94-14864  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  49t0-6O-M 


Federal  Aviation  Administration 

Civil  Tiitrotor  Development  Advisory 
Committee,  Infrastructure 
Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (92-362);  5  U.S.C.  (App.  1),  notice 


is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiitrotor  Development 
Advisory  Committee  (CTRDAC) 
Infirastructure  Subconamittee  to  be  held 
June  30, 1994  from  10  a.m.  to  4  p.m.  The 
meeting  will  take  place  at  the  Chicago 
O’Hare  International  Airport,  Terminal 
No.  1,  Executive  Conference  Room, 
Mezzanine  Level,  Department  of 
Aviation  City  Offices,  Chicago,  IL 
60666. 

The  agenda  for  the  initial 
Infrastructure  Subcommittee  meeting 
include  two  primary  objectives: 

(1)  Receive  briefings  on  civil  tiitrotor 
infrastructure  analyses  conducted  by  the 
Federal  Aviation  Administration,  the 
Volpe  National  Transportation  Systems 
Center,  and  the  National  Aeronautics 
and  Space  Administration. 

(2)  Begin  drafting  of  the  Infrastructure 
Subcommittee  Work  Plan  targeted  for 
completion  by  the  end  of  July. 


Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Lenora  Harris 
on  202-267-8787.  Attendance  is  ofien 
to  the  interested  public,  but  limited  to 
space  available.  With  the  approval  of 
the  Chairperson,  members  of  the  public 
may  present  oral  statements  at  the 
meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Lenora  Harris  at  least  three  days 
prior  to  the  meeting.  Issued  in 
Washington,  D.C.,  June  14, 1994. 

Richard  A.  Weiss, 

Designated  Federal  Official,  Civil  Tiitrotor 
Development  Advisory  Committee. 

IFR  Doc.  94-14941  Filed  6-17-94,  8:45  am| 
BILLING  CODE  491B-13-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshirre  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b{e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
1. 1994. 

PLACE:  2033  K  St.,  N.VV.,  Washington, 
D.C.,  8th  Floor  Heading  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

.Secretary  of  the  Commission. 

|FR  Doc.  94-15027  Filed  6-16-94;  11:.17  am) 
BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
a,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-15028  Filed  6-16-94;  1 1;37  ami 
BILLING  CODE  635t-«1-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
15, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-15029  Filed  6-16-94;  8:45  am] 
BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday,  July 
22,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sur\'eil lance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-15030  Filed  6-16-94;  11:37  am! 
BILLING  CODE  CSSI-OI-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  date:  11:00  a.m.,  Friday,  July 
29,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
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STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-15031  Filed  6-16-94;  11:37  am) 
BILLING  CODE  6351-01-4M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  30980, 
June  16, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday,  June  28, 1994. 

CHANGE  IN  THE  NOTICE: 

Open  Session 

The  title  of  the  item  listed  below  has  been 
changed; 

3.  Proposed  Internal  Guidance  for 
EECXT,  Investigators  for  Communicating 
and  Interacting  with  Persons  with 
Disabilities. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Fremces  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

This  Notice  Issued  June  16. 1994. 

Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

IFR  Doc.  94-15067  Filed  6-16-94;  2:19  pm) 
BILLING  CODE  6750-06-M 


Monday 
June  20,  1994 


Part  II 

Architectural  and 
Transportation 
Barriers  Compliance 
Board 

36  CFR  Part  1191 

Americans  With  Disabilities  Act  (ADA) 
Accssibility  Guidelines  for  Buildings  and 
Facilities;  State  and  Local  Government 
Facilities;  Interim  Final  Rule 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Pa.t1191 
[Docket  No.  92-2] 

RIN  3014  AA12 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  fcr  Buildings 
and  Facilities;  State  and  Local 
Government  Facilities 

agency:  Architectural  and 
Transportation  Barriers  Compliancre 
Board. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Board)  is  issuing  interim  final 
guidelines  to  provide  additional 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  accessibility  standards  for 
new  constniction  and  alterations  of 
State  and  I','^:al  government  facilities 
covered  by  title  II  of  tbe  Americans  with 
Disabilities  Act  (ADA)  of  1990.  The 
guidelines  will  ensure  that  newly 
constructed  and  altered  State  and  local 
government  facilities  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  in  terms  of 
architecture,  design,  and 
communication.  The  standards 
established  by  the  Department  of  Justice 
and  the  Department  of  Transportation 
must  be  consistent  with  and  may 
incorporate  the  guidelines. 

In  addition  to  the  provisions  for  State 
and  local  governments,  the  Board  has 
also  made  some  editorial  changes  to  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  to  further 
clarify  the  guidelines.  These  editorial 
changes  are  not  substantive. 

DATES:  Effective  date:  December  20, 

1994. 

Comment  date:  New  comm.ents 
responding  to  this  Interim  Final  Rule, 
which  have  not  already  been  sent  in 
response  to  the  Notice  of  Proposed 
Rulemaking  for  State  and  Local 
Government  Facilities  published  on 
December  21, 1992,  should  be  received 
by  December  20, 1994.  (See  Comments, 
SUPPLEMENTARY  INFORMATION). 

Comments  received  after  this  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street  NW.,  suite  1000,  Washington,  DC 
20004-1111.  Where  possible,  the 
comments  should  reference  specific 
section  in  the  interim  final  guidelines. 


Comments  which  are  six  (6)  pages  or 
less  may  be  faxed  to  (202)  272-5447. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.  on  regular  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Stewart,  Office  of  the 
General  Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  (202)  272-5434  ext.  52 
(Voice)  or  (202)  272-5449  (TTY).  This  is 
not  a  toll-free  number.  This  document  is 
available  in  accessible  formats  (cassette 
tape,  braille,  large  print,  or  computer 
disc)  upon  request. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking  for  State 
and  Local  Government  Facilities 
published  on  December  21, 1992  (57  FR 
60612)  will  be  considered  along  with 
new  comments  received  in  response  to  . 
this  Interim  final  rule.  It  is  not  necessary 
therefore  to  resubmit  comments  which 
were  forwarded  in  response  to  the 
previous  notice  of  rulemaking. 

Statutory  Background 

The  Am.ericans  with  Disabilities  Act 
(ADA)  of  1990  (42  U.S.C.  12101  et  seq.) 
extends  to  individuals  with  disabilities 
comprehensive  civil  rights  protections 
similar  to  those  provided  to  persons  on 
the  basis  of  race,  sex,  national  origin, 
and  religion  under  the  Civil  Rights  Act 
of  1964. 

Title  II  of  the  ADA,  which  became 
effective  on  January  26, 1992,  prohibits 
discrimination  on  the  basis  of  disability 
in  services,  programs  and  activities 
provided  by  State  and  local  government 
entities,  and  the  National  Railroad 
Passenger  Corporation  (Amtrak).  Section 
202  of  the  ADA  extends  the 
nondiscrimination  policy  of  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended,  (29  U.S.C.  794)  which 
prohibits  discrimination  on  the  basis  of 
disability  in  Federally  assisted  programs 
and  activities  to  all  State  and  local 
governmental  entities  regardless  of 
whether  such  entities  receive  Federal 
funds.  Most  programs  and  activities  of 
State  and  local  governments  are 
recipients  of  financial  assistance  from 
one  or  more  Federal  agencies  and  are 
already  covered  by  section  504  of  the 
Rehabilitation  Act  of  1973. 

Title  III  of  the  ADA,  which  also 
became  effective  on  January  26, 1992, 
prohibits  discrimination  on  the  basis  of 
disability  by  private  entities  who  own, 
lease,  lease  to,  or  operate  a  place  of 
public  accommodation.  Title  III 


establishes  accessibility  requirements 
for  new  construction  and  alterations  in 
places  of  public  accommodation  and 
commercial  facilities. 

Section  504  of  the  ADA  requires  that 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Board)  issue 
minimum  guidelines  to  assist  the 
Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards 
under  titles  II  and  III.  Under  sections 
204(a)  and  306(b)  of  the  ADA,  the 
Department  of  Justice  is  responsible  for 
issuing  final  regulations,  consistent  with 
the  guidelines  issued  by  the  Board,  to 
implement  titles  II  and  III  (except  for 
transportation  vehicles  and  facilities). 
Sections  229  and  306(a)  of  the  ADA 
provide  that  the  Department  of 
Transportation  is  responsible  for  issuing 
regulations  to  implement  the 
transportation  provisions  of  titles  II  and 
III  of  the  ADA.  Those  regulations  must 
also  be  consistent  with  tbe  Board’s 
guidelines. 

Rulemaking  History 

On  July  26, 1991,  the  Board  published 
the  Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG)  to 
assist  the  Department  of  Justice  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  in 
places  of  public  accommodation  and 
commercial  facilities.  See  56  FR  35408, 
as  corrected  at  56  FR  38174  (August  12, 

1991)  and  57  FR  1393  (January  14, 

1992) ,  36  CFR  Part  1191.  ADAAG 
contains  scoping  provisions  and 
technical  specifications  generally 
applicable  to  buildings  and  facilities 
(sections  1  through  4.35)  and  additional 
requirements  specifically  applicable  to 
certain  types  of  buildings  and  facilities 
covered  by  title  III  of  the  ADA: 
restaurants  and  cafeterias  (section  5); 
medical  care  facilities  (section  6); 
mercantile  and  business  facilities 
(section  7);  libraries  (section  8);  and 
transient  lodging  (section  9).  ^ 

On  July  26, 1991,  the  Department  of 
Justice  published  its  final  regulations 
implementing  title  III  of  the  ADA  which 
incorporated  ADAAG  as  the 
accessibility  standards  for  newly 
constructed  and  altered  places  of  public 


’  On  September  6, 1991,  the  Board  amended 
ADAAG  to  include  additional  requirements 
specincally  applicable  to  transportation  facilities 
(section  10).  See  56  FR  45500,  36  CFR  1191.1.  On 
that  same  date,  the  Board  also  published  separate 
final  guidelines  to  assist  the  Department  of 
Transportation  in  establishing  accessibility 
standards  for  transportation  vehicles.  See  56  FR 
45530.  36  CFR  Part  1192.  The  Department  of 
Transportation  has  incorporated  ADAAG  and  the 
Board's  guidelines  for  transportation  vehicles  and 
focilities  in  its  final  regulations.  See  56  FR  45584 
(September  6. 1991),  49  CFR  Parts  37  and  38. 
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accommodation  and  commercial 
facilities  covered  by  title  III.  See  56  FR 
35544,  28  CFR  Part  36.  On  that  same 
date,  the  Department  of  Justice 
published  its  final  regulations 
implementing  title  II  of  the  ADA.  See  56 
FR  35694,  28  CFR  Part  35.  The 
Department  of  Justice's  title  II 
regulations  give  State  and  local 
governments  the  option  of  choosing 
between  designing,  constructing  or 
altering  their  facilities  in  conformance 
with  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  2  (Appendix  A  to  41 
CFR  101-19.6)  or  with  ADAAG 
(Appendix  A  to  28  CFR  Part  36),  except 
that  if  ADAAG  is  chosen,  the  elevator 
exemption  contained  in  title  III  of  the 
ADA  does  not  apply.  ^  See  28  CFR 
35.151. 

When  the  Department  of  Justice 
published  its  title  II  regulations,  it  noted 
that  the  Board  would  be  supplementing 
ADAAG  in  the  future  to  include 
additional  guidelines  for  State  and  local 
government  facilities.  The  Department 
of  Justice  further  stated  that  it 
anticipated  that  it  would  amend  its  title 
!!  regulations  to  adopt  ADAAG  as  the 
accessibility  standards  for  State  and 
local  government  facilities  after  the 
Board  supplemented  ADAAG.  56  FR 
35694,  35711  (July  26, 1991).  Adopting 
essentially  the  same  accessibility 
standards  for  titles  II  and  HI  of  the  ADA 
will  ensure  consistency  and  uniformity 
of  design  in  the  public  and  private 
sectors  throughout  the  countrj'. 

To  further  tne  goal  of  uniform 
standards,  the  Board  intends  to  use 
ADAAG  as  the  accessibility  guidelines 
for  Federally  financed  facilities  covered 
by  the  Architectural  Barriers  Act  of  1968 
(42  U.S.C.  4151  et  seq.)  since  the 
Federal  government  owns  or  operates 
many  of  the  same  type  of  facilities  as 
State  and  local  governments  which  are 
addressed  in  this  interim  final  rule. 
Under  section  502  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  792),  the  Board 
is  responsible  for  establishing 


^  UFAS  was  developed  by  the  General  Services 
Administration,  Department  of  Defense.  Department 
of  Housing  and  Urban  Development,  and  the  United 
States  Postal  Service  to  implement  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151  et  seq.)  which 
requires  certain  Federally  financed  buildings  to  be 
accessible.  Most  Federal  agencies  reference  UFAS 
in  the  accessibility  standards  for  buildings  and 
facilities  constructed  or  altered  by  recipients  of 
Federal  Hnancial  a.ssistance  for  purposes  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as  amended. 
(29  U.S.C.  794). 

^  In  new  construction  and  alterations,  title  III  of 
the  ADA  does  not  require  elevators  if  a  facility  is 
less  than  three  stories  or  has  less  than  3000  square 
feet  per  story,  unless  the  facility  is  a  shopping 
center  or  mall;  a  professional  ofFice  of  a  health  care 
provider;  or  a  terminal,  depot  or  other  station  used 
for  specified  public  transportation  or  an  airport 
passenger  terminal.  See  28  CFR  36.401(d)  and 
36.404. 


guidelines  for  accessibility  standards 
issued  by  other  Federal  agencies 
pursuant  to  the  Architectural  Barriers 
Act  of  1968.  See  note  2  supra.  The 
Board  anticipates  initiating  action  to 
adopt  ADAAG  with  special  provisions 
as  appropriate  for  Federal  buildings 
(e.g.,  post  offices,  military  facilities)  in 
place  of  its  current  guidelines  for 
Federally  financed  facilities.  Standards 
issued  by  other  Federal  agencies 
pursuant  to  the  Architectural  Barriers 
Act  must  be  consistent  with  the  Board’s 
guidelines.  Those  Federal  agencies 
responsible  for  issuing  accessibility 
standards  under  the  Architectural 
Barriers  Act  will  initiate  separate 
rulemaking  to  adopt  standards 
consistent  with  ADAAG  as 
supplemented  in  place  of  UFAS. 
Commenters,  including  Federal 
agencies,  were  encouraged  to  comment 
on  the  notice  of  proposed  rulemaking 
for  State  and  local  government  facilities 
in  the  context  of  how  the  proposed 
guidelines  will  also  affect  Federal 
facilities  and  to  specify  any  particular 
Federal  building  types  which  would 
require  special  provisions.  A  number  of 
the  comments  received  in  response  to 
the  NPRM  supported  having  a  single 
standard  for  all  facilities,  including 
State,  local  and  Federal. 

Proposed  Guidelines 

On  December  21, 1992,  the  Board 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  which  proposed  to  add  four 
special  application  sections  to  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  specifically 
applicable  to  certain  types  of  buildings 
and  facilities  covered  by  title  II  of  the 
ADA; 

11.  Judicial,  Legislative,  and 
Regulatory  Facilities. 

12.  Detention  and  Correctional 
Facilities. 

13.  Accessible  Residential  Housing. 

14.  Public  Rights-of-Way. 

The  NPRM  also  proposed 

requirements  and  asked  questions 
regarding  the  addition  of  miscellaneous 
provisions  specifically  applicable  to 
State  and  local  government  facilities, 
including  swimming  pools,  text 
telephones,  automatic  doors,  airport 
security  systems,  entrances,  elevator 
exemptions,  building  signage,  assistive 
listening  systems,  and  sales  and  service 
counters. 

Public  Hearings  and  Comments 

The  Board  held  five  public  hearings 
in  various  locations  between  February 
22, 1993  and  March  15, 1993,  A  total  of 
148  people  presented  testimony  on  the 
proposed  guidelines  at  the  hearings.  In 


addition,  447  written  comments  were 
submitted  to  the  Board  by  the  end  of  the 
comment  period  on  March  22, 1993. 
Another  127  comments  were  received 
after  March  22, 1993.  Although  those 
comments  were  not  timely,  the  Board 
considered  them  to  the  extent 
practicable.  In  all,  the  Board  received 
nearly  7000  pages  of  comments  and 
testimony  on  the  proposed  guidelines. 

The  Board  received  comments  and 
testimony  from  a  broad  range  of 
interested  individuals  and  groups, 
including  individuals  who  identified 
themselves  as  having  a  disability; 
organizations  representing  persons  with 
disabilities:  State  or  local  code 
administrators;  State,  local  and  Federal 
government  agencies:  manufacturers; 
design  professionals;  and  national 
professional  and  trade  associations. 

The  comments  and  testimony  were 
sorted  by  section  and  analyzed.  A  large 
number  of  commenters  expressed 
support  for  the  guidelines  as  proposed. 
Some  comments  requested  changes  and 
others  requested  clarifications.  As  a 
result  of  the  comments,  a  number  of 
provisions  were  revised.  In  particular, 
ADAAG  14  (Public  Rights-of-Way)  was 
extensively  reorganized.  With  respect  to 
those  commenters  who  recommended 
changes,  a  few  submitted  data  or  studies 
in  support  of  their  recommendations. 
Some  commenters  asked  questions 
regarding  the  application  of  the 
guidelines  to  specific  situations.  The 
application  of  those  provisions  is 
discussed  in  the  section-by-section 
analysis  which  follows. 

Due  to  the  large  number  of  comments 
received,  it  is  not  possible  for  the  Board 
to  respond  to  each  comment  in  this 
preamble.  The  Board  has  made  every 
effort  to  respond  to  significant 
comments  in  the  general  issues  and 
section-by-section  analysis.  As 
discussed  under  general  issues  and  in 
ADAAG  14  (Public  Rights  of  Way),  the 
Board  has  reserved  action  in  some  areas 
pending  further  study  or  research.  The 
Board  has  an  on-going  research  and 
technical  assistance  program  and  plans 
to  periodically  review  and  up-date  the 
guidelines  to  ensure  that  they  remain 
consistent  with  technological 
developments  and  changes  in  model 
codes  and  national  standards,  and  meet 
the  needs  of  individuals  v/ith 
disabilities. 

Interim  Final  Rule 

As  discussed  above,  tlie  Board’s 
guidelines  provide  guidance  to  the 
Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  of 
State  and  local  government  facilities 
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covered  by  title  II  of  the  Americans  with 
Disabilities  Act  (ADA)  of  1990.  The 
standards  established  by  the  Department 
of  Justice  and  the  Department  of 
Transportation  must  be  consistent  with 
and  may  incorporate  the  guidelines.  The 
Department  of  Justice  and  the 
Department  of  Transportation  are  each 
publishing  notices  of  proposed 
rulemaking  to  incorporate  the  Board’s 
guidelines  as  the  standards  for  State  and 
local  government  facilities  in  this  issue 
of  the  Federal  Register.  The  notices 
published  by  the  Department  of  Justice 
and  the  Department  of  Transportation 
seek  comment  from  the  public  on  its 
proposal  to  incorporate  the  Board’s 
guidelines.  Consistent  with  the  requests 
by  the  Deprrtment  of  Justice  and  the 
Department  of  Transportation  for 
comment  on  its  proposed  actions,  the 
Board  has  chosen  to  issue  these 
guidelines  as  an  interim  final  rule  and 
is  also  soliciting  comment.  All  three 
agencies  have  requested  in  their  notices 
that  comments  on  the  amendments  to 
ADA  AG  be  forwarded  to  the  Board  for 
consideration.  The  simultaneous 
publication  of  rules  and  the 
coordination  of  the  review  process 
between  the  three  agencies  is  expected 
to  both  facilitate  and  expedite  the 
review  process. 

In  finalizing  the  guidelines,  the  Board, 
the  Department  of  Justice  and  the 
Department  of  Transportation  will 
consider  all  comments  previously 
received  in  response  to  the  Board’s 
Notice  of  Proposed  Rulemaking  for  State 
and  local  government  facilities 
published  "u  December  21, 1992,  as 
well  as  continents  received  on  this 
interim  final  rule.  Accordingly,  those 
commenters  who  have  previously 
responded  to  the  Board’s  Notice  of 
Proposed  Rulemaking  need  only  submit 
new  comments  on  the  interim  final  rule. 

Editorial  Amendments 

In  order  to  further  clarify  the 
guidelines,  the  Board  has  made  a 
number  of  editorial  revisions  to 
ADAAG.  The  editorial  changes  are  not 
substantive  and  therefore  do  not  require 
the  issuance  of  an  additional  proposed 
rule. 

General  Issues 

Chemical  and  Environmental 
Sensitivities 

The  Board  received  a  number  of 
comments  relating  to  chemical  and 
environmental  sensitivities.  The  Board 
is  studying  this  issue  and  will  be  issuing 
a  report  before  undertaking  the  next 
major  rulemaking  on  ADAAG  Buildings 
and  Facilities. 


Unisex  Toilet  and  Bathing  Facilities 

The  Board  received  several  comments 
regarding  the  need  to  include 
requirements  for  unisex  toilet  and 
bathing  facilities  to  accommodate 
people  using  personal  assistants  of  the 
opposite  sex.  The  Board  and  the 
Department  of  Justice  will  be  examining 
the  issue  of  unisex  facilities  in  the  near 
future. 

Automatic  Door  Openers 

The  NPRM  asked  whether  automatic 
or  power  assisted  doors  should  be 
required  at  entrances  to  State  and  local 
government  facilities  and  if  so,  whether 
this  provision  should  be  limited  to 
specific  types  of  Slate  or  local 
government  facilities.  The  NPRM  also 
asked  for  information  regarding 
alternative  methods  of  providing 
accessibility  at  exterior  doors;  power 
assisted  door  activating  mechanisms; 
automatic  doors  and  maneuvering 
clearances  diming  power  failures;  and 
maximum  opening  forces. 

Comment.  The  majority  of 
commenters  supported  a  requirement 
for  automatic  or  power  assisted  doors  at 
entrances.  Several  commenters 
including  the  National  Park  Service,  the 
National  Conference  of  State  Historic 
Preservation  Officers,  and  the  New  York 
State  Office  of  Parks,  Recreation,  and 
Historic  Preservation  supported  a 
requirement  for  automatic  or  power 
assisted  doors  as  a  means  for  making 
historic  buildings  with  heavy  doors 
more  accessible.  Responses  varied  on 
whether  the  requirement  should  apply 
to  one  primary  entrance,  or  to  all  doors 
in  State  or  local  government  buildings 
and  facilities. 

Many  commenters  stated  that,  rather 
than  requiring  automatic  or  power 
assisted  doors,  the  Board  should 
establish  technical  provisions  for 
acceptable  door  opening  pressure  and 
allow  State  and  local  government 
entities  flexibility  in  meeting  the 
provision.  Commenters  suggested  that 
allowing  entities  the  flexibility  to 
choose  Qie  means  by  which  they 
achieve  this  door  pressure  may  lead  to 
the  development  and  application  of  new 
technology  and  prevent  reliance  on 
electronic  devices.  Commenters’  views 
on  the  location  and  typ>e  of  operating 
mechanisms  to  be  used  varied  greatly. 
Other  commenters  indicated  that  there 
may  be  security  problems  with  requiring 
automatic  or  power  assisted  doors  for 
detention  and  correctional  facilities. 

Response.  Recently,  the  Board 
sponsored  a  research  project  to  provide 
recommended  scoping  and  technical 
provisions  for  automatic  or  power 
assisted  doors  applicable  to  both  State 


and  local  government  facilities  and 
private  entities.  The  Board  has  decided 
not  to  consider  issuing  guidelines  in 
this  area  until  the  results  of  the  study 
have  been  analyzed.  The  final  report  is 
available  from  the  Board.  Currently, 

State  and  local  government  facilities 
and  private  entities  are  encouraged  to 
exercise  the  option,  consistent  with 
ADAAG  4.13.12  (Autom.atic  Doors  and 
Power  Assisted  Doors),  to  use  automatic 
or  power  assisted  doors  to  increase 
accessibility. 

Alterations 

Based  on  comments  received  in 
response  to  the  initial  rulemaking  for 
ADAAG,  the  NPRM  proposed  that 
ADAAG  4. 1.6(2)  apply  to  facilities 
subject  to  title  II  of  the  ADA.  (See  56  FR 
2319,  January  22, 1991).  ADAAG 
4. 1.6(2)  requires  that  where  alterations 
affect  or  could  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function,  the  entity  shall  make  the 
alteration  in  such  a  manner  that,  to  the 
maximum  extent  feasible,  the  path  of 
travel  to  the  altered  area  and  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area  are 
accessible  to  the  extent  that  the  costs  of 
these  accessibility  features  are  not 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  as 
determined  under  criteria  established  by 
the  Attorney  General. 

Comment.  The  Disability  Rights 
Education  and  Defense  Fund  and  a  few 
other  commenters  requested  a  change  to 
the  path  of  travel  requirement  that 
would  combine  the  requirements  of 
ADAAG  and  UFAS.  The  commenters 
noted  that  UFAS  4. 1.6(3)  contains 
minimum  accessibility  requirements  for 
a  building  or  facility  that  is  substantially 
altered,  regardless  of  disproportionate 
costs.  These  commenters  also  noted  that 
the  Department  of  Justice  title  III 
regulations  provide  a  list  of  priorities 
tliat  should  be  followed  when  choosing 
which  accessible  elements  to  provide  in 
the  event  of  disproportionality.  Since 
the  Department  of  Justice  title  n 
regulations  do  not  contain  such  a 
priority  list  for  providing  accessible 
elements,  the  commenters  requested 
that  the  title  IB  priority  list  be 
incorporated  into  ADAAG  so  that  the 
priorities  would  apply  to  State  and  local 
government  entities. 

Response.  ADAAG  4. 1.6(2),  by  itself, 
yields  a  substantial  level  of 
accessibility.  The  addition  of  the  UFAS 
provision  to  the  requirements  of 
ADAAG  4. 1.6(2),  will  not,  in  most  cases, 
result  in  greater  accessibility  than  that 
currently  required  by  the  Department  of 
Justice’s  title  ID  regulations.  Further, 
incorporating  the  UFAS  provision  into 
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ADAAG  4. 1.6(2)  would  result  in  a 
requirement  for  State  and  local 
government  entities  which  is  different 
from  the  ADAAG  requirements  for 
private  entities.  The  requirements  for 
public  and  private  entities  should  be 
uniform  imless  there  is  a  compelling 
reason  for  them  to  he  different.  With 
regard  to  setting  priorities  for  accessible 
elements  in  the  event  of 
disproportionality,  the  Department  of 
Justice  has  proposed  to  amend  its  title 
II  regulations  to  address  this  and  other 
issues.  See  28  CFR  Part  35.  Based  on 
these  reasons,  no  changes  to  the 
requirements  of  ADAAG  4. 1.6(2)  have 
been  made. 

Polling  Places,  Voting  Booths,  and 
Equipment 

The  NPRM  asked  whether  polling 
places  operated  hy  State  or  local 
governments  utilize  fixed  voting  booths 
and  equipment  and  how  these  fixed 
voting  booths  and  devices  currently 
meet  the  accessibility  needs  of  persons 
with  visual  impairments,  reach  range 
limitations,  and  limitations  in 
manipulating  or  operating  controls.  In 
addition,  the  NPRM  requested 
information  regarding  existing  and  new 
technologies  which  would  enable 
people  with  disabilities  to  use  voting 
equipment  and  booths  without 
assistance.  The  NPRM  also  requested 
comment  on  the  cost  information  of 
such  technologies. 

Comment.  A  large  number  of 
commenters  recommended  various 
means  which  may  be  used  to  make 
voting  booths  and  equipment  accessible. 
These  include  such  auxiliary  aids  as 
computers,  touch  tone  phone  systems, 
touch  screen  technology  with  voice 
output  through  earphones,  tactile 
markings,  voting  equipment  with  audio 
capabilities,  and  the  use  of  push-button 
controls  instead  of  levers.  Other 
suggestions  for  providing  access  to  the 
voting  process  include  the  use  of  taped, 
brailled,  or  large  print  ballots.  None  of 
the  comments  indicated  that  technology 
is  currently  in  use  to  provide 
independent  access  for  individuals  who 
are  blind.  No  information  was  provided 
regarding  the  costs  associated  with  the 
recommended  teriinology. 

Some  commenters  noted  that  access 
to  the  voting  process  could  be  achieved 
through  absentee  balloting  procedures. 

A  large  number  of  commenters  pointed 
out  that  existing  Federal  and  many  State 
laws  allow  people  who  are  blind  or 
visually  impair^  who  need  assistance 
to  choose  their  own  personal  assistants 
to  help  them  in  the  voting  process. 
Several  commenters  stressed  the 
importance  of  an  accessible  area  which 
surrounds  »he  voting  equipment  and  an 


accessible  route  to  the  polling  place. 

Only  one  commenter  knew  of  a 
jurisdiction  which  had  fixed  voting 
booths. 

Response.  To  the  degree  fixed  voting 
booths  are  constructed  and  altered,  they 
are  subject  to  ADAAG  requirements.  In 
addition,  as  buildings  and  facilities 
covered  by  ADAAG  are  newly 
constructed  or  altered,  accessibility  will 
be  required  in  these  buildings  and 
facilities,  thereby  improving  access  to 
polling  places  which  may  occupy  these 
buildings  or  facilities. 

Although  portable  booths  and 
equipment  would  not  be  covered  by  the 
construction  and  alteration 
requirements  contained  in  ADAAG, 
such  portable  items  and  the  voting 
process  is  subject  to  the  Department  of 
Justice  regulations  implementing  title  II 
of  the  ADA.  These  regulations  require 
program  accessibility  and  auxiliary  aids 
and  services  (see  28  CFR  35.149  and 
35.160). 

Assembly  Areas 

The  NPRM  sought  comment  on  the 
design  issues  associated  with  providing 
integrated  and  dispersed  accessible 
seating  locations  in  arenas,  stadiums  or 
other  sports  facilities.  In  September 
1992  the  Board  initiated  a  research 
project  on  assembly  area  accessibility. 
Through  post-occupancy  evaluations  of 
sports  and  performing  arts  facilities,  the 
Board  is  examining  numerous  issues 
related  to  current  ADAAG  provisions. 
The  Board  intends  to  address  issues 
associated  with  assembly  areas  in  a 
separate  rulemaking  once  this  research 
is  completed. 

Comment.  One  commenter  requested 
that  the  Board  clarify  whether  the 
required  number  of  wheelchair 
locations  in  the  chart  at  ADAAG 
4.1.3(19)(a)  refers  to  one  or  two 
wheelchair  spaces. 

Response.  The  chart  at  ADAAG 
4.1,3(19)(a)  refers  to  the  required 
number  of  single  wheelchair  spaces. 
ADAAG  4.33.2  (Size  of  Wheelchair 
Locations)  references  Figure  46  (Space 
Requirements  for  Wheelchair  Seating 
Spaces  in  Series)  which  illustrates  two 
wheelchair  spaces  and  specifies  the 
clear  floor  space  required  depending  on 
whether  a  side,  rear,  or  forward 
approach  is  provided.  Figure  46  is  only 
illustrative  of  wheelchair  seating  spaces 
in  a  series  and  does  not  require  that  all 
wheelchair  locations  provide  two 
wheelchair  spaces.  No  changes  were 
made  to  this  provision. 


Audible  Announcements  and  Effective 
Communication  for  Persons  With 
Hearing  Impairments 

ADAAG  10.3.1(14)  and  10.4.1(6) 
(Transit  Facilities)  require  that  when 
transportation  facilities  provide 
information  through  a  public  address 
system,  equivalent  information  be 
provided  to  persons  who  are  deaf  or 
hearing  impaired.  In  the  NPRM,  a 
similar  requirement  was  considered  for 
State  and  local  government  facilities 
which  also  provide  audible 
announcements  to  the  public.  The 
NPRM  sought  information  on  what 
types  of  State  and  local  government 
facilities  typically  provide  audible 
announcements  to  the  public  and  what 
alternative  means  are  available  for 
pro\dding  this  information  to  persons 
who  are  deaf  or  hearing  impaired. 
Information  on  the  costs  of  audible 
systems  and  alternatives  was  also 
sought. 

Comment.  Commenters  indicated  that 
a  broad  range  of  facilities  such  as  public 
schools,  welfare  and  motor  vehicle 
departments,  correctional  and  medical 
facilities,  and  convention  centers  often 
use  audible  announcements. 
Commenters  from  State  and  local 
governments  indicated  that  the  use  of  a 
system  of  audible  announcements 
depends  on  the  programs  and  services 
provided,  the  nature  of  the  information, 
and  the  number  of  people  served  by  the 
facility. 

Self  Help  for  Hard  of  Hearing  People 
(SHHH),  which  represents  persons  with 
hearing  impairments,  noted  that  in 
order  to  determine  which 
announcement  system  best  serves  the 
public,  the  information  being  provided 
must  be  evaluated  and  the  methods  of 
communication  selected  accordingly. 
Another  commenter  indicated  that  it 
may  be  necessary  to  provide  a  number 
of  methods  to  ensure  effective 
communication.  Some  commenters 
suggested  providing  video  monitors, 
electronic  message  boards,  or  tactile 
pagers  as  a  means  of  providing 
equivalent  information  to  persons  with 
hearing  impairments.  Commenters 
suggested  that  if  a  provision  requiring 
equivalent  information  is  added  to 
ADAAG,  the  requirement  should  be 
flexible  enough  to  facilitate  compliance 
with  the  Department  of  Justice 
regulations  requiring  effective 
communication  and  program  access. 
Little  cost  data  on  audible 
announcement  systems  and  other 
alternatives  was  received. 

Response.  The  comments  suggested 
that  the  nature  of  the  information 
provided  in  State  and  local  government 
facilities  differs  from  the  information 


31680  Federal  Register  /  Vol.  59,  No.  117  7  Monday,  June  20,  1994  /  Rules  and  Regulations 


provided  in  transit  facilities.  In  the  view 
of  commenters  representing  State  and 
local  governments,  the  information 
provided  by  the  audible  announcements 
in  State  and  local  government  facilities 
varies  depending  on  the  programs  and 
services  provided  and  may  primarily 
directed  to  the  employees,  not  to  the 
public.  Cn  the  other  hand,  the 
information  provided  Uirough  the 
public  address  system  in  transit 
facilities  is  integral  to  the  use  of  the 
transit  system.  Audible  announcements 
in  transit  facilities  provide  critical 
information  on  arrivals,  departures, 
boarding,  destinations,  and  delays  or 
cancellations.  Although  commenters 
recommended  various  methods  for 
providing  equivalent  information  to 
persons  with  hearing  impairments  when 
audible  announcements  are  used,  there 
was  no  consensus  as  to  the  most 
effective  means  of  providing  such 
information  to  the  public.  Therefore,  no 
ADAAG  provision  has  been  included. 

The  Department  of  Justice  regulations 
implementing  title  II  of  the  ADA, 
however,  does  require  State  and  local 
government  entities  to  ensure  that 
commimications  with  applicants, 
participants,  and  members  of  the  public 
with  disabilities  are  as  effective  as 
communications  with  others,  unless  the 
public  entity  can  demonstrate  that 
action  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  service, 
program,  or  activity  or  in  undue 
financial  and  administrative  burdens. 

See  28  CFR  35.160(a)  and  35.164. 

Assistive  Listening  Systems 

ADAAG  4.1.3(19)(b)  requires 
permanently  installed  assistive  listening 
systems  to  be  provided  where  audible 
communications  are  integral  to  the  use 
of  an  assembly  area,  if  the  assembly  area 
accommodates  at  least  50  people  or  has 
an  audio-amplification  system,  and  has 
fixed  seating.  ADAAG  li.9  requires  that 
permanently  installed  assistive  listening 
systems  be  provided  in  certain  rooms  in 
judicial,  legislative  and  regulatory 
facilities,  regardless  of  the  number  of 
persons  accommodated  or  whether  there 
is  an  amplihcation  system  and  fixed 
seating  is  provided.  The  NPRM  asked 
whether  there  are  additional  types  of 
State  and  local  government  facilities 
where  requirements  for  permanently 
installed  assistive  listening  systems 
should  be  based  on  the  type  of  room 
rather  than  the  criteria  in  ADAAG 
4.1.3{19)(b). 

Comment.  Commenters  responded 
that  assistive  listening  systems  should 
be  provided  in  educational  facilities, 
large  public  waiting  rooms,  job- 
applicant  testing  and  professional¬ 
licensing  testing  facilities,  gymnasiums 


and  emergency  shelters.  Many  other 
commenters  recommended  that  assistive 
listening  systems  be  provided  in  all 
facilities  available  to  the  general  public 
for  meetings,  hearings  and  other 
facilities  available  for  public  use.  In 
addition,  a  few  commenters  requested 
that  ADAAG  11.9(2J  be  clarified  so  that 
rooms  used  for  public  policy  hearings 
are  considered  legislative  or  jregulatory 
facilities. 

A  number  of  commenters  stated  that 
the  criteria  of  ADAAG  4.1.3(19)(bJ 
should  be  applied  and  that  no 
additional  requirements  for  assistive 
listening  Systems  are  necessary. 

However,  other  commenters 
recommended  a  change  to  ADAAG 
4.1.3(19)(bJ  so  that  assistive  listening 
systems  are  provided  in  rooms  without 
fixed  seating. 

Many  commenters  recommended  that 
portable  devices  be  permitted  to  allow 
for  more  flexibility,  less  cost  and 
retrofitting.  No  supporting 
documentation  on  portable  systems  or 
cost  information  was  provided. 

Response.  Certain  rooms  and  spaces 
recommended  by  commenters  such  as 
job  applicant  testing  sites  and 
gymnasiums  are  already  required  to 
provide  assistive  listening  systems  if 
they  meet  the  criteria  in  ADAAG 
4.1.3(19)(b).  As  commenters  pointed 
out,  facilities  that  do  not  have  fixed 
seating  do  not  meet  these  criteria. 
However,  those  facilities  listed  in 
ADAAG  11.9  are  required  to  provide 
permanently  installed  assistive  listening 
systems  even  if  they  do  not  have  fixed 
seating.  Some  of  those  areas 
recommended  by  commenters  in 
judicial,  legislative  and  regulatory 
facilities  are  addressed  in  ADAAG  11.9. 
For  example,  one  of  each  type  of  hearing 
room  is  required  to  be  equipped  with  an 
assistix'e  listening  system.  Rooms  in 
other  types  of  facilities  are  not  required 
to  provide  assistive  listening  systems 
based  on  the  occupancy  or  type  of  room. 
However,  all  State  and  local  government 
entities  are  subject  to  the  Department  of 
Justice’s  title  II  regulations  rtjquiring 
that  programs  and  services  provide 
effective  communications,  including 
auxiliary  aids  unless  it  can  be 
demonstrated  that  such  action  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  service,  program,  or  activity 
or  in  undue  financial  and  administrative 
burdens.  See  28  CFR  35.160(a)  and  28 
CFR  35.164.  To  facilitate  the  use  of 
portable  systems,  ADAAG  11.8  requires 
electrical  outlets,  wiring,  and  conduit 
for  communications  systems  in  judicial, 
legislative  and  regulatory  facilities.  No 
changes  were  made  to  ADAAG 
4.1.3(19)(b). 


Comment.  The  NPRM  asked  questions 
regarding  areas  or  spaces  in  State  or 
local  government  facilities  which 
require  protection  from  electronic 
eavesdropping.  The  NPRM  also  sought 
technical  options  for  solving  security- 
related  problems  and  asked  whether  one 
type  of  system  is  more  secure  than 
another.  Commenters  were  requested  to 
provide  cost  information  for  providing  a 
secure  a.ssistive  listening  system. 

Finally,  the  NPRM  asked  whether  any 
areas  should  be  exempt  from  the 
requirement  of  an  assistive  listening 
system  due  to  risks  associated  with 
electronic  eavesdropping. 

Many  commenters  expressed  general 
concern  about  assistive  listening 
systems  in  areas  where  sensitive 
communications  require  strict  security. 
The  commenters  provided 
programmatic  and  technical  solutions 
including  training  people  to  turn 
assistive  listening  systems  on  or  off, 
installing  hard-wired  communications 
systems,  constructing  soundproof  areas 
that  require  security  and  confidentiality 
and  using  computer  aided  transcription 
or  real-time  captioning.  The  installation 
of  an  infrared  listening  system  which 
cannot  penetrate  the  confines  of  a  room 
was  a  highly  recommended  solution. 
Some. commenters  noted  that  since 
infrared  signals  can  travel  through 
windows,  solid  window  coverings 
would  be  necessary  for  total 
confidentiality. 

Very  little  cost  information  was 
provided.  A  few  commenters  stated  that 
the  cost  of  a  secure  assistive  listening 
system  would  vary  due  to  the  tyf)e  of 
areas  or  space  and  the  number  of 
transmitters  required  to  serve  the  space. 

In  the  view  of  many  commenters, 
certain  spaces  such  as  control  centers, 
armories,  legal  visiting  areas, 
pharmacies  and  medical  service  areas 
should  be  exempt  from  the  assistive 
listening  system  requirement  due  to  the 
risk  of  electronic  eavesdropping.  An 
equal  number  of  commenters  stated  that 
no  areas  should  be  exempt  because 
technology  is  available  that  satisfies  the 
accessibility  requirement  and  provides 
protection  from  electronic 
eavesdropping.  Several  commenters 
noted  that  legislatures  and  similar  types 
of  facilities  employ  safeguards  such  as 
monitoring  hallways  and  establishing 
procedures  for  checking  out  receiver 
units  to  ensure  that  electronic 
eavesdropping  does  not  take  place.  One 
commenter  pointed  out  that  equipment 
unrelated  to  assistive  listening  devices 
is  readily  available  to  persons  wishing 
to  eavesdrop. 

Response.  Based  on  the  comments 
received,  sensitive  communications  can 
be  protected  from  electronic 
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eavesdropping  through  existing 
technology,  careful  design  of  the 
facility,  and  operational  policies.  No 
provisions  or  exemptions  were  added. 

Section  by  Section  Analysis 

This  section  of^the  preamble  contains 
a  concise  summary  of  the  significant 
comments  received  on  the  NPRM,  the 
Board’s  response  to  those  comments, 
and  any  changes  made  to  the  guidelines. 

J .  Purpose 

This  section  was  amended  to  delete 
the  reference  to  specific  special 
application  sections  currently  in 
ADAAG  and  replace  it  with  a  general 
reference  to  special  application  sections. 

3.  Miscellaneous  Instructions  and 
Definitions 

3.5  Definitions 
Alterations 

The  proposed  reference  to  a  State  or 
local  government  entity,  as  well  as  the 
existing  reference  to  a  place  of  public 
accommodation  or  commercial  facility, 
has  been  deleted  from  the  definition  of 
an  alteration.  This  definition  now 
applies  to  any  facility  covered  by 
ADAAG.  An  alteration  is  defined  as  a 
change  to  a  building  or  facility  that 
affects  or  could  affect  its  usability. 
Normal  maintenance,  cosmetic  changes, 
or  changes  to  mechanical  systems  are 
not  alterations  imless  they  affect  the 
usability  of  the  building  or  facility.  New 
language  has  been  added  to  the 
definition  to  clarify  that  alterations 
include  changes  to  pedestrian  facilities 
within  the  public  right-of-way.  Such 
changes  may  include,  but  are  not 
limited  to,  the  alteration  or 
reconstruction  of  pedestrian  routes,  or 
the  addition  of  street  furniture, 
landscaping,  or  other  fixed  elements 
along  a  pedestrian  route.  These  changes 
were  added  to  be  consistent  with  the 
addition  of  ADAAG  14  (Public  Rights- 
of-VVay). 

The  original  preamble  to  ADAAG 
stated:  “If  a  parking  lot  is  resurfaced  and 
does  not  have  the  number  of  accessible 
parking  spaces  required  by  4.1. 2(5)  or 
the  parking  spaces  do  not  comply  with 
4.6.3,  those  requirements  must  be  met 
with  unless  it  is  technically  infeasible.” 
See  56  FR  144  at  35427.  The  addition 
of  the  word  resurfacing  to  this  definition 
is  not  intended  as  a  new  interpretation 
of  what  constitutes  an  alteration,  but 
rather  to  reinforce  the  original,  intent 
that  the  resurfacing  of  streets,  sidewalks, 
parking  lots,  and  other  outdoor  surfaces 
is  considered  an  alteration. 

Although  commenters  generally 
supported  the  application  of  the 
alteration  definition  to  State  and  local 


government  entities,  several 
commenters  requested  that  language  be 
added  in  ADAAG  “stating  that  usability 
is  to  be  interpreted  broadly”.  The 
preamble  to  the  Department  of  Justice’s 
title  III  regulation  states  that:  “The 
Department  remains  convinced  that  the 
Act  requires  the  concept  of  ‘usabiUty’  to 
be  read  broadly  to  include  any  change 
that  affects  the  usability  of  the  facility, 
not  simply  changes  that  relate  directly 
to  access  by  individuals  with 
disabilities.”  56  FR  144  at  35581. 

Continuous  Passage 

This  definition  remains  in  ADAAG 
14.1.1.  See  the  discussion  of  this 
definition  and  appendix  material  at 
ADAAG  14.1.1  (Ctefinitions). 

Curb  Ramp 

A  reference  to  ADAAG  14.1.1  (Public 
Sidewalk  Curb  Ramps)  has  been  added 
to  the  definition  for  the  convenience  of 
the  reader. 

Dwelling  Unit 

This  term  is  defined  in  ADAAG 
13.1(1).  See  the  discussion  of  this  term 
and  appendix  material  at  ADAAG  13.1 
(General.) 

Principal  Public  Entrance 

A  new  definition  for  principal  public 
entrances  has  been  added  to  ADAAG  3.5 
(Definitions).  See  the  discussion  of  this 
new  definition  at  ADAAG  4. 1.3(8) 
(Entrances). 

Public  Right-of-Way 

A  reference  to  this  new  definition  has 
been  added  to  ADAAG  3.5  (Definitions). 
See  the  discussion  of  this  new 
definition  at  ADAAG  14.1.1 
(Definitions). 

Public  Sidewalk 

The  word  “public”  has  been  added  to 
this  definition  for  clarification.  The 
definition  remains  in  ADAAG  14.1.1. 
See  the  discussion  of  this  definition  and 
appendix  material  at  ADAAG  14.1.1 
(Definitions). 

Public  Sidewalk  Curb  Ramp 

A  reference  to  this  new  definition  has 
been  added  to  ADAAG  3.5  (Definitions). 
The  definition  remains  in  ADAAG 
14.1.1.  See  the  discussion  of  this 
definition  at  ADAAG  14.1.1 
(Definitions). 

Site  Infeasibility 

This  definition  remains  in  ADAAG 
14.1.1.  See  the  discussion  of  this 
definition  at  ADAAG  14.1.1 
(Definitions). 


Technically  Infeasible 

A  reference  to  the  definition  of 
“technically  infeasible”  in  ADAAG 
4.1.6(l)(j)  has  been  added  here  for  the 
convenience  of  the  reader. 

Transient  Lodging 

Comment.  In  the  NPRM,  the  words 
“one  or  more  dwelling  units”  were 
deleted  from  the  ADAAG  definition  for 
transient  lodging  because  “dwelling 
unit”  only  refers  to  residential  facilities 
covered  in  ADAAG  13.  Transient 
lodging  includes  facilities  used  on  a 
transient  basis  and  excludes  residential 
facilities  or  medical  care  facilities. 
Resorts,  hotels,  motels,  and  dormitories 
used  on  a  transient  basis  are  examples 
of  transient  lodging.  Some  commenters 
requested  that  ^e  guidelines 
distinguish  between  the  terms  transient 
lodging  and  dwelling  unit. 

Response.  The  definition  of  dwelling 
unit  in  ADAAG  3.5  has  been  deleted  to 
reduce  confusion  and  a  new  definition 
of  dwelling  unit  has  been  added  at 
ADAAG  13.1(1).  For  clarification  of  the 
term  dwelling  unit,  see  ADAAG  13.1.  As 
proposed  in  the  NPRM,  the  definition  of 
transient  lodging  has  been  changed  to 
clarify  that  a  transient  lodging  facility  is 
not  considered  a  residential  facility. 

With  respect  to  the  operation  of  certain 
types  of  facilities,  either  ADAAG  9 
(Accessible  Transient  Lodging)  or 
ADAAG  13  (Accessible  Residential 
Housing),  or  both,  may  be  applicable. 

An  appendix  note  has  been  added  to 
clarily  that  the  Department  of  Justice’s 
policy  and  rules  will  further  define 
what  is  covered  as  transient  lodging. 

4.  Accessible  Elements  and  Spaces: 
Scope  and  Technical  Requirements 

4.1  Minimum  Requirements. 

4.1.1  Application. 

4. 1.1(1)  General. 

4. 1.1(2)  Application  Based  on  Building 
Use. 

As  proposed  in  the  NPRM.  specific 
references  in  ADAAG  4. 1.1(1)  to  the 
scoping  requirements  for  accessible  sites 
and  exterior  facilities  (4.1.2),  newly 
constructed  buildings  (4.1.3),  and 
alterations  (4.1.6)  have  been  deleted. 
ADAAG  4. 1.1(2)  has  been  amended  to 
delete  the  reference  to  specific  special 
applications  sections  currently  in 
ADAAG.  These  modifications  do  not 
change  the  substance  of  this  provision 
but  merely  remove  unnecessary 
references  for  clarity. 

4. 1.1(5)  General  Exceptions 
ADAAG  4.1.1(5)(b),  as  revised, 
exempts  from  the  requirements  for 
accessibility  prison  guard  towers,  fire 
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lowers,  fixed  life  guard  towers,  and 
other  areas  raised  for  purposes  of 
security  or  life  or  fire  safety;  non- 
occupiable  spaces  accessed  only  by 
tunnels  and  frequented  by  service 
personnel  for  maintenance  or  occasional 
monitoring  of  equipment;  and  single¬ 
occupancy  structures  accessed  by 
passageways  above  or  below  grade. 

Comment.  The  NPRM  asked  for 
comment  on  the  basis  or  rationale  for 
any  recommended  exception.  There  was 
no  clear  consensus  among  commenters 
responding  to  this  question. 
Recommendations  were  made  for 
exceptions  based  on  the  nature,  use,  or 
size  of  the  facility,  the  cost  of  providing 
accessibility,  occupancy  load,  and  the 
safety  and  security  of  occupants.  Some 
commenters,  including  several 
disability  organizations,  noted  that 
certain  facilities  may  merit  exemption. 

For  example,  the  Disability  Rights  and 
Education  Defense  Fund,  stated  that 
“very  small  occupancy  facilities  •  •  • 
which  house  only  one  or  two  persons 
could  be  treated  differently  (possibly 
exempted).”  Several  commenters, 
however,  cautioned  that  any  exception 
should  be  carefully  and  specifically 
written  so  as  not  to  be  interpreted  more 
broadly  than  was  intended.  A  few 
comments  suggested  that  exceptions  list 
specific  facilities  and  structures  while 
others  recommended  exceptions  that 
would  allow  facilities  to  be  considered 
for  exception  on  a  case-by-case  basis. 
Some  comments  urged  that  no  further 
exception  be  provided. 

Response.  Exceptions  that  list  specific 
facilities  are  more  easily  interpreted 
than  exceptions  stated  in  general  terms. 
However,  exceptions  based  on  specific 
facilities  may  exclude  other  facilities  of 
a  more  unique  nature  that  were  not 
noted  in  comments  or  considered 
during  rulemaking.  Consequently, 
exceptions  have  been  provided  in 
ADAAG  4. 1.1(5)  (General  Exceptions) 
according  to  the  structural  limitations 
that  make  accessibility  infeasible.  These 
exceptions  contain  examples  of  specific 
facilities. 

Comment.  Prison  operators  and 
corrections  officials  recommended  that 
prison  guard  towers  and  other  raised 
security  posts  be  exempt.  In  addition,  it 
was  recommended  that  access  not  be 
required  to  upper  level  prison  cells 
where  multi-tier  housing  is  provided 
since  elevator  and  other  confined  spaces 
present  security  risks. 

Response.  Prison  guard  towers  and 
other  elevated  security  areas  are  similar 
in  nature  and  use  to  "observation 
galleries  used  primarily  for  security 
purposes”  currently  exempt  in  ADAAG 
4.1.1(5)(b)(i)  and  have  been 
incorporated  into  this  exception.  With 


respect  to  upper  level  prison  cells, 
ADAAG  12  (Detention  and  Correctional 
Facilities)  requires  that  only  a 
percentage  of  prison  cells  be  accessible. 
An  accessible  route  is  not  required  to  all 
cells,  including  those  that  may  be 
located  on  upper  tiers  accessed  only  by 
stairs.  See  ADAAG  12. 

Comment.  The  NPRM  asked  whether 
design  solutions  are  available  for 
making  certain  structures  accessible 
such  as  fire  towers  and  fixed  life  guard 
stands.  These  facilities  are  typically  not 
considered  to  be  “multi-story” 
according  to  building  codes  or  the 
definition  of  “story”  in  ADAAG  3.5' 
(Definitions)  and  thus  are  not  subject  to 
the  requirement  in  ADAAG  4. 1.3(5)  for 
a  passenger  elevator.  However,  such 
facilities  are  otherwise  subject  to  the 
requirements  for  accessibility,  including 
the  requirement  for  an  accessible  route 
in  ADAAG  4. 1.3(1).  Ramps  and,  in  some 
cases  platform  lifts,  may  be  part  of  an 
accessible  route.  A  majority  of 
commenters  recommended  that  fire 
towers  and  life  guard  stands  be  exempt 
due  to  the  lack  of  design  solutions  to 
provide  access. 

Response.  The  standard  design  and 
elevation  of  fire  towers  typically 
prohibit  installation  of  a  ramp  or 
elevator  in  accordance  with  appropriate 
local  or  Stale  building  codes.  Similarly, 
fixed  life  guard  stands  by  their  design 
and  construction  cannot  easily  sustain 
platform  lifts  or  ramps.  The  exception  in 
ADAAG  4.1.1(5)(b)(i)  which  addresses 
“raised  areas  used  primarily  for 
purposes  of  security”  has  been  revised 
to  cover  those  areas  that  are  raised  for 
purposes  of  life  or  fire  safety,  such  as 
fire  towers  and  fixed  life  guard  towers 
which  are  listed  in  this  provision  as 
examples. 

Comment.  ADAAG  4.1.1(5)(b)(ii) 
exempted  “non-occupiable  spaces 
accessed  only  by  ladders,  catwalks 
crawl  spaces,  very  narrow  passageways, 
or  freight  (non-passenger)  elevators,  and 
frequented  only  by  service  personnel  for 
repair  purposes.”  Commenters 
recommended  that  this  exception  be 
revised  to  address  certain  limited  use 
utility  facilities  often  found  in  the 
public  sector.  Such  facilities  include 
water  and  sewage  treatment  pump 
rooms  and  stations,  electric  substations, 
transformer  vaults,  and  highway  and 
tunnel  utility  facilities.  These  facilities 
do  not  qualify  for  the  existing  exception 
because  they  may  be  frequented  not 
only  for  repair  purposes  but  for 
maintenance  and  monitoring  of 
equipment  as  well.  Further,  some  of 
these  facilities  may  be  accessed  by 
tunnels  instead  of  ladders,  catwalks, 
crawl  spaces,  very  narrow  passageways, 
or  freight  elevators. 


Response.  The  existing  exception  has 
been  revised  to  include  non-occupiable 
spaces  accessed  by  tunnels.  In  addition, 
the  phrase  “frequented  only  for  repair 
purposes”  has  been  modified  to  include 
“maintenance”  and  “occasional 
monitoring  of  equipment.”  Water  and 
sewage  treatment  pump  rooms  and 
stations,  electric  substations, 
transformer  vaults,  and  highway  and 
tunnel  utility  facilities  are  listed  as 
examples  of  the  exception. 

Comment.  The  NPRM  asked  whether 
design  solutions  exist  for  providing 
access  to  toll  booths.  The  response  to 
this  question  was  mixed.  Several 
commenters  indicated  that  toll  booths 
are  currently  required  to  be  accessible  in 
the  State  of  California.  In  addition,  the 
Institutional  and  Municipal  Parking 
Congress  noted  that  cashier  booths,  such 
as  those  found  in  large  parking  facilities, 
are  “virtually  indistinguishable”  from 
toll  booths,  and  have  been  made 
accessible  according  to  ADAAG. 
However,  other  commenters  noted  that 
some  toll  booths  are  accessed  from 
below  through  underground  tunnels  so 
that  toll  booth  operators  need  not  cross 
vehicular  traffic.  While  access  is 
considered  feasible  from  grade  level, 
acce.ss  from  tunnels  or  passageways 
below  grade  would  be  difficult 
according  to  existing  toll  booth  design. 
Some  State  transportation  departments 
noted  that  requiring  grade-level  access 
would  compromise  employee  safety. 

Response.  An  exception  has  been 
provided  in  ADAAG  4.1.1(5)(b)(iii)  for 
single  occupant  structures  accessed  only 
by  passageways  above  or  below  grade, 
such  as  toll  booths  that  are  required  to 
be  accessed  from  tunnels  below  grade. 
This  exception  does  not  apply  to  toll 
booths  accessed  at  grade  level. 

Comment.  Other  facilities 
recommended  by  commenters  for 
exception  include:  cashier  booths, 
border  station  inspection  booths,  guard 
booths,  and  portable  classroom 
structures. 

Response.  These  recommendations 
did  not  point  to  specific  structural 
conditions  that  would  make  access 
infeasible.  Consequently,  such  facilities 
would  not  be  exempt  unless  the 
conditions  listed  in  ADAAG  4. 1.1  (5) 
(General  Exceptions)  are  met. 

Comment.  A  few  comments 
recommended  exceptions  for  remote 
outdoor  structures  such  as  research 
stations  and  observation  posts  used  by 
naturalists,  hikers,  and  researchers. 

Response.  The  Board  is  addressing 
various  outdoor  recreational  facilities  in 
separate  rulemaking.  However,  raised 
observation  posts  may  qualify  for 
exception  under  ADAAG  4.1.1(5)(b)li 
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only  if  their  primary  use  is  for  purposes 
of  security  or  life  or  fire  safety. 

4. 1.3(5)  Elevators 
ADAAG  4. 1.3(5)  contains  exceptions 
from  the  requirement  for  a  passenger 
elevator  in  certain  facilities  and 
circumstances.  Exception  1  has  been 
modified  to  address  State  and  local 
government  facilities  that  are  less  than 
three  stories  and  not  open  to  the  public 
where  the  floor  above  the  accessible 
ground  floor  houses  no  more  than  five 
persons  and  is  less  than  500  square  feet. 

In  addition,  an  exception  to  the 
requirement  that  elevators  serve  each 
level  of  multi-story  buildings  is 
provided  for  at  air  traffic  control  towers. 
Under  Exception  5,  elevator  access  is 
not  required  to  serve  the  cab  and  the 
floor  immediately  below  the  cab  since 
an  elevator  serving  such  levels  would 
obstruct  the  required  360  degree  clear 
view.  While  commenters  noted  that  lifts 
may  provide  a  feasible  alternative 
means  of  access  to  these  levels,  the 
Board  wishes  to  further  assess  tlie 
impact  a  requirement  for  vertical  access, 
such  as  a  platform  lift  complying  with 
ADAAG  4.11  (Platform  Lifts),  would 
have  on  these  facilities.  Under  NFPA 
1010 — 1991  Life  Safety  Code  section 
30-2.4.1,  air  traffic  control  towers  are 
required  to  provide  only  one  means  of 
egress.  According  to  the  Federal 
Aviation  Administration  (FAA),  a 
vertical  means  of  access  to  the  cab  will 
require  the  provision  of  a  second  means 
of  egress  from  the  cab  to  the  ground 
level  of  the  tower.  Since  air  traffic 
control  towers  are  typically  built  or 
operated  by  the  FAA,  a  Federal  entity, 
the  Board  plans  to  further  consider  this 
issue  during  adoption  of  ADAAG  as  the 
accessibility  guideline  for  Federally 
financed  facilities  covered  by  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151  et  seq.) 

Title  III  of  the  ADA  states  that 
elevators  are  not  required  in  facilities 
that  are  less  than  three  stories  or  that 
have  less  than  3000  square  feet  per  story 
unless  the  building  is  a  shopping  center 
or  mall,  the  professional  office  of  a 
health  care  provider,  or  another  type  of 
facility  as  determined  by  the  Attorney 
General.  Title  II  of  the  ADA  does  not 
specify  a  similar  exception  for  State  and 
local  government  facilities.  The  NPRM 
asked  whether  an  exemption  from  the 
requirement  for  an  elevator  based  on  the 
presumed  physical  abilities  of 
occupants  is  justified  for  certain  State 
and  local  government  facilities,  such  as 
firehouses  with  upper  floors  that  are 
used  only  by  firefighters. 

Comment.  A  majority  of  commenters 
opposed  an  elevator  exception  based  on 
the  presumed  physical  capabilities  of 


employees  or  other  occupants  of  the 
facility.  Most  of  these  commenters 
argued  that  such  an  exception  would 
limit  the  employment  opportunities  of 
persons  with  disabilities.  The  Equal 
Employment  Opportunity  Commission 
(EEOC),  which  enforces  title  I  of  the 
ADA,  stated  that: 

Title  1  of  the  ADA  stresses  a  case-by-case 
determination  of  whether  an  individual  with 
a  disability  can  perform  the  essential 
functions  of  the  job.  Myths,  fears,  and 
stereotypes  about  disability  are  irrelevant  to 
this  determination.  Consistent  with  this 
premise,  blanket  exclusions  of  individuals 
based  on  disability  will  be  closely 
scrutinized  under  Title  1  of  the  ADA  and  in 
most  cases,  will  probably  be  struck  down  as 
discriminatory  *  *  *  As  a  practical  matter,  a 
case-by-case  determination  of  whether  an 
individual  with  a  disability  can  perform  the 
essential  functions  of  a  job  with  reasonable 
accommodation  will  be  moot  if  the  employer 
can  show  that  providing  the  reasonable 
accommodation  will  impose  an  undue 
hardship.  While  it  will  always  depend  on  the 
particulars  of  the  case,  where  certain  levels 
of  accessibility  are  not  built  in  at  the  design 
stage  of  new  construction,  an  employer  is 
more  likely  to  be  able  to  prove  an  undue 
hardship  defense  based  upon  the  need  to 
make  significant  structural  changes  to  the 
relevant  work  area. 

Some  commenters  also  noted  that 
exemptions  based  on  physical 
qualifications  of  facility  occupants  or 
employees  can  be  confusing  or  difficult 
to  interpret.  Several  commenters  argued 
against  such  an  exception  because  the 
occupancy  of  a  facility  may  change  or 
because  access  may  be  needed  by  other 
persons,  such  as  supervisory  personnel. 

Response.  Exceptions  based  on 
essential  job  requirements  may  not  only 
be  inconsistent  with  the  ADA,  as  noted 
by  the  EEOC,  but  are  also  inconsistent 
with  existing  ADAAG  provisions 
applicable  to  public  accommodations 
and  commercial  facilities  in  the  private 
sector.  While  full  accessibility  is  not 
required  in  employee  work  eireas, 
ADAAG  4.1.3  does  require  in  section 
4. 1.1(3)  access  so  that  persons  with 
disabilities  can  “approach,  enter,  and 
exit”  such  areas.  Neither  this  provision 
nor  existing  ADAAG  exceptions  exempt 
accessibility  based  on  the  physical 
capabilities  of  employees  or  occupants. 
Exceptions  based  on  structural  factors  or 
limitations  are  more  consistent  with 
ADAAG  and  the  ADA.  Thus,  the  NPRM 
asked  whether  design  solutions  exist  for 
providing  access  to  certain  multi-story 
facilities  where  installation  of  an 
elevator  may  be  infeasible  or 
impractical.  Examples  include 
drawbridge  and  boat  traffic  towers,  lock 
and  dam  control  stations,  and  air  traffic 
control  towers,  which  require  a  clear 


360  degree  view  that  cannot  be 
obstructed  by  an  elevator  shaft. 

Comment.  Most  commenters 
identified  lifts,  including  vertical  and 
incline  lifts,  as  feasible  alternatives  to 
elevators,  particularly  with  respect  to  air 
traffic  control  towers.  The  response 
concerning  drawbridge  and  boat  traffic 
towers  and  lock  and  dam  control 
stations  was  less  conclusive,  although  a 
slight  majority  recommended  that  such 
facilities  not  be  exempt.  Several  other 
comments  noted  that  limited  use  or 
limited  access  elevators  may  provide  a 
solution  since  they  require  less  space 
than  do  passenger  elevators  meeting  the 
requirements  of  ADAAG  4.10 
(Elevators).  Other  comments  considered 
available  solutions  as  cost  prohibitive  or 
impractical  and  recommended  further 
study. 

Response.  Existing  exceptions  in 
ADAAG  4. 1.3(5)  allow  the  use  of 
platform  lifts  complying  with  ADAAG 
4.11  (Platform  Lifts)  in  lieu  of  an 
elevator  in  limited  circumstances,  such 
as  “incidental  spaces  and  rooms  which 
are  not  open  to  the  general  public  and 
which  house  no  more  than  five  persons” 
or  “where  existing  site  constraints  or 
other  constraints  make  use  of  a  ramp  or 
elevator  infeasible.”  (See  Exception  4(c) 
and  (d)).  While  platform  lifts  may  be  an 
effective  solution  in  addressing  changes 
in  level  of  a  certain  distance,  their  use 
in  providing  access  between  floors  may 
not  always  be  feasible.  For  example, 
platform  lifts  complying  with  ADAAG 
4.11  (Platform  Lifts)  must  meet  the 
ASME  A17.1  Safety  Code  for  Elevators 
and  Escalators,  Section  XX,  1990,  which 
prohibits  vertical  wheelchair  lifts  from 
traveling  more  than  twelve  feet  or  from 
penetrating  floors  (Rule  2000.7a). 

The  existing  exception  for  facilities 
subject  to  title  III  of  the  ADA  that  are 
less  than  three  stories  or  that  have  less 
than  3000  square  feet  per  story  is 
contained  in  ADAAG  4. 1.3(5)  Exception 
1.  As  noted  in  the  NPRM,  the 
applicability  of  this  exception  to  places 
of  public  accommodation  and 
commercial  facilities  was  clarified.  In 
addition,  as  part  of  this  rulemaking,  this 
provision  has  been  lettered  (a).  An 
exception  has  been  added  in  Exception 
1,  paragraph  (b)  for  facilities  subject  to 
title  II  of  the  ADA.  This  exemption  is 
narrower  in  scope  than  the  existing 
exception  for  title  III  facilities  in 
paragraph  (a)  and  applies  only  to 
facilities  that  are  less  than  three  stories 
and  not  open  to  the  general  public 
where  the  floor  above  the  accessible 
ground  floor  houses  no  more  than  five 
persons  and  is  less  than  500  square  feet. 
Examples  include  drawbridge  towers, 
boat  traffic  towers,  lock  and  dam  control 
stations,  and  train  dispatching  towers. 
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The  maximum  occupancy  of  five 
persons  is  derived  from  ADAAG  4. 1.3(5) 
Exception  4(c)  which  allows  the  use  of 
a  platform  lift  instead  of  an  elevator  in 
providing  access  to  incidental 
occupiable  spaces.  Since  a  platform  lift 
may  not  always  be  a  feasible  alternative 
to  an  elevator  in  providing  access 
between  floors.  Exception  1(b)  does  not 
contain  a  requirement  for  platform  lifts  , 
in  exempting  elevator  access.  The  500 
square  foot  maximum  is  based  on  a  floor 
area  allowance  of  100  square  feet  per 
occupant,  which  is  consistent  with 
model  building  code  requirements  for 
business  and  industrial  occupancies 
used  in  determining  the  occupant  load 
for  purposes  of  egress. 

In  addition,  an  exemption  is  provided 
for  air  traffic  control  towers  in 
Exception  5.  Under  this  exception, 
elevator  access  is  not  required  to  serve 
the  cab  of  air  traffic  control  towers  since 
an  elevator  serving  the  cab  would 
obstruct  the  necessary  360  degree  clear 
view'.  This  exception  also  applies  to  the 
floor  immediately  below  the  cab  since 
the  machinery  above  the  elevator  may 
obstruct  the  360  degree  clear  view- 
required  in  the  cab.  However,  with 
respect  to  the  floor  immediately  below 
the  cab,  this  exception  cpplies  only 
where  maintenance  of  the  360  degree 
clear  view  is  not  feasible.  For  example, 
a  hydraulic  elevator,  which  may  be  used 
in  air  traffic  control  towers  up  to  a 
certain  height,  will  enable  an  elevator 
car  to  serve  the  floor  immediately  below 
the  cab  without  obstructing  the  360 
degree  clear  view  in  the  cab.  Thus,  the 
exemption  from  elevator  access  to  the 
floor  immediately  below  the  cab  applies 
only  to  those  air  traffic  control  towers 
that  cannot  accommodate  a  hydraulic 
elevator.  While  relieved  of  the 
requirement  for  elevator  access  to  the 
cab  and  possibly  the  floor  immediately 
below'  the  cab,  air  traffic  control  towers 
must  be  designed  to  be  adaptable  under 
this  exception  so  that  an  accessible 
vertical  means  of  access,  such  as  a 
platform  lift  complying  with  ADAAG  11 
(Platform  Lifts),  can  be  installed  after 
construction  as  an  adaptable  feature 
when  needed  by  a  person  with  a 
disability  to  serve  the  cab  and.  where 
necessary,  the  floor  immediately  below 
the  cab. 

4. 1.3(5)  Exception  4  (Platform  Lifts) 

This  exception  permits  the  use  of 
platform  lifts  or  wheelchair  lifts 
complying  with  4.11  and  applicable 
State  or  local  codes  in  new  construction 
specific  conditions.  As  further 
discussed  in  ADAAG  11  (Judicial, 
Legislative  and  Regulatory  Facilities) 
and  ADAAG  13  (Accessible  Residential 
Housing),  this  exception  has  been 


revised  to  allow  platform  lifts  or 
wheelchair  lifts  to  provide  access  to 
raised  judges’  benches,  clerks’  stations, 
speakers’  rostrums,  and  raised  daises, 
jury  boxes  and  witness  stands  and  to 
connect  levels  w'ithin  an  individual 
dwelling  unit. 

4. 1.3(8)  Entrances 

ADAAG  4. 1.3(8)  requires  that,  at  a 
minimum,  50  percent  of  all  public 
entrances  be  accessible.  In  addition, 
w'here  provided,  one  direct  entrance  to 
an  enclosed  parking  garage  and  one 
entrance  to  a  pedestrian  tunnel  or 
elevated  walkway,  must  be  accessible. 
The  provision  also  states  that,  “where 
feasible,  accessible  entrances  shall  be 
these  used  by  the  majority  of  the  people 
visiting  or  working  in  the  building”  (i.e., 
a  principal  entrance).  The  interim  final 
guidelines  provide  that  facilities  subject 
to  title  II  of  the  ADA  must  include  all 
principal  public  entrances  when 
meeting  this  requirement.  This 
provision  does  not  require  that  the 
number  of  accessible  entrances  exceed 
50  percent  of  all  public  entrances  or 
require  an  increase  in  the  total  number 
of  principal  public  entrances  planned 
for  a  facility.  ADAAG  3.5  (Definitions) 
defines  principal  public  entrances  as 
any  public  entrance  to  a  building  or 
facility  which  is  designed  and 
constructed  to  accommodate  a 
substantial  flow  of  pedestrian  traffic  to 
a  major  function  in  the  facility.  For 
example,  entrances  of  facilities  subject 
to  title  II  of  the  ADA  which  are  designed 
to  be  heavily  used  by  the  public  and 
connect  exterior  facilities  with  interior 
amenities  and  services  must  be  included 
in  the  calculation  of  accessible 
entrances.  This  definition  includes 
criteria  to  consider  when  determining 
which  entrances  are  principal  public 
entrances. 

Comment.  A  few  commenters  stated 
that  a  clear  definition  of  "principal 
entrance”  should  accompany  the 
requirement  if  one  were  adopted. 

Response.  The  guidelines  define  a 
“principal  public  entrance”  as  any 
public  entrance  to  a  building  or  facility 
which  is  designed  and  constructed  to 
accommodate  a  substantial  flow  of 
pedestrian  traffic  to  a  major  function  of 
the  facility.  For  example,  an  entrance 
with  multiple  doorways  is  generally 
intended  to  accommodate  a  greater  flow 
of  pedestrian  traffic.  The  definition  also 
provides  criteria  for  distinguishing 
principal  public  entrances  from  other 
entrances  (e.g.,  the  embellishment  of  an 
entry  way,  the  size  of  the  doorway  or  any 
other  design  strategy  which  would  make 
one  entrance  stand  out  prominently 
from  another  entrance). 


Comment.  The  NPRM  presented  eight 
options  for  requiring  accessible 
entrances  in  facilities  which  are  subjei;t 
to  title  II  of  the  ADA.  The  options 
ranged  from  no  additional  requirements 
to  the  existing  ADAAG  to  requiring  all 
entrances  to  be  accessible.  The  NPRM 
sought  comment  on  these  options  and 
asked  that  commenters  state  their 
preference  and  justification  for  a 
particular  option. 

The  majority  of  comments  favored 
some  modification  of  ADAAG  for  Stale 
and  local  governments.  State  and  local 
government  agencies  and  code  officials 
favored  options  one  and  two,  which  are 
described  below.  Organizations 
representing  persons  with  disabilities 
and  State  and  local  government  agencies 
representing  persons  with  disabilities 
favored  options  six  and  eight,  which  are 
described  below.  Design  professionals 
and  national  professional  organizations 
were  divided  between  these  tw'o  groups 
of  options. 

Option  one  was  to  retain  the 
requirements  of  ADAAG  4. 1.3(8)  as 
written  without  any  additional 
requirements  for  principal  entrances. 
Commenters  supporting  option  one 
were  concerned  that  providing 
additional  accessible  principal 
entrances  would  result  in  problems  with 
site  constraints  (e.g.  sloping  streets  in 
urban  areas)  and  increase  construction 
costs. 

Option  two  required  that  at  least  one 
principal  entrance  must  be  among  those 
entrances  required  to  be  accessible  by 
ADAAG  4. 1.3(8).  Commenters 
supporting  this  option  acknow'ledged 
the  importance  of  at  least  one  accessible 
principal  entrance.  These  commenters 
favored  this  option  because  it  also 
allowed  for  greater  design  flexibility. 

Option  six  required  all  principal 
entrances  to  be  accessible  and  allowed 
those  principal  entrances  to  be  counted 
toward  satisfying  the  requirements  of 
ADAAG  4. 1.3(8).  Commenters 
supporting  this  option  stated  that 
relegating  persons  with  disabilities  to 
the  “side”,  “back”,  or  even  basement 
entries  does  not  afford  them  the  same 
choice  in  accessing  a  building  as  other 
individuals,  and  that  the  use  of  these 
other  entrances  might  force  them  to  use 
a  long  and  isolated  route  to  gain  entry 
to  a  building. 

Option  eight  required  that  all 
entrances  be  accessible.  Commenters 
supporting  this  option  considered  it  to 
be  the  best  option  to  satisfy  the  intent 
of  the  legislation  to  stop  discrimination 
against  persons  with  disabilities  while 
at  the  same  time  improving  emergency 
egress.  However,  other  commenters 
stated  that  this  option  would  create 
difficult  design  problems  when 
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constructing  new  facilities  on  existing 
sites  with  steep  terrain  or  restricted 
boundaries.  Additionally,  commenters 
pointed  out  that  to  require  more  public 
entrances  to  be  accessible  would 
decrease  the  design  flexibility  in 
constructing  a  facility. 

Response.  The  Board  has  adopted 
option  six  which  requires  facilities 
subject  to  title  II  of  the  ADA  to  include 
all  principal  public  entrances  when 
meeting  the  50%  requirement  for 
accessible  entrances  in  ADAAG 
4.1.3(8){a)(i).  This  option  provides 
greater  assurance  that  persons  with 
disabilities  will  have  access  to  the 
“front”  entrance  and  may  prevent 
excessive  travel  distances  along  isolated 
routes.  The  provision  does  not  require 
an  increase  in  the  number  of  entrances 
planned  for  a  facility.  The  number  of 
planned  entrances  will  be  determined 
by  the  design  of  the  facility.  For 
example,  if  a  new  facility  is  planned 
with  four  principal  public  entrances, 
then  ADAAG  4.1.3(8)(a)(i)  would 
require  only  two  of  the  four  principal 
public  entrances  to  be  accessible. 

It  would  be  unreasonable  to  require 
all  entrances  to  be  accessible  in  cases 
where  new  construction,  within  existing 
urban  areas,  had  to  contend  with 
existing  slopes  and  other  site 
considerations,  such  as  existing 
sidewalks  and  nearby  property  lines.  56 
FR  35419.  The  legislative  history  makes 
clear  that  not  every  feature  of  every 
building  needs  to  be  accessible  but 
rather  a  high  level  of  convenient  access 
is  contemplated.  H.  Rept.  101—485,  pt.2, 
at  118.  ADAAG  §4.1. l(5)(a)  describes 
the  conditions  when  structural 
impracticability  due  to  terrain  would 
prevent  full  compliance  with 
requirements  for  accessibility. 

Structural  impracticability  is  a  very 
narrow  exception  and,  as  explained  in 
the  legislative  history,  does  not  apply  to 
situations  where  a  building  is 
constructed  on  “hilly”  terrain  or  on  a 
plot  of  land  with  steep  slopes.  H.  Rept. 
101-485,  pt.2,  at  120.  This  provision 
will  provide  a  greater  level  of 
convenient  access  as  contemplated  in 
the  legislative  history. 

Comment.  Several  commenters 
thought  these  options  would  require 
expensive  remodeling  or  destruction  of 
historically  significant  elements  of 
existing  buildings  and  facilities.  Other 
commenters  wanted  clarification  that 
the  existing  sections  of  ADAAG 
covering  alterations  and  historic 
preservation  would  prevail  over  these 
options  with  regard  to  existing 
buildings. 

Response.  The  requirements  of 
ADAAG  4. 1.3(8)  apply  only  to  new 
construction.  Alterations  to  existing 


buildings  are  covered  by  ADAAG  4.1.6 
(Alterations)  and  alterations  to  qualified 
historic  structures  are  covered  by 
ADAAG  4.1.7  (Accessible  Buildings: 
Historic  Preservation).  No  changes  have 
been  made  to  either  section. 

Comment.  The  NPRM  proposed 
guidelines  for  restricted  and  secured 
entrances  in  judicial,  legislative,  and 
regulatory  facilities,  and  in  detention 
and  correctional  facilities.  The  NPRM 
asked  whether  there  were  other  types  of 
State  and  local  government  facilities 
which  have  restricted  and  secured 
entrances,  and  if  so,  whether  the 
guidelines  should  require  that  one  or 
more  of  the  restricted  or  secured 
entrances  in  those  facilities  be 
accessible.  The  NPRM  also  requested 
information  on  the  cost  impact  of  such 
a  requirement.  Commenters 
recommended  several  facilities  where 
restricted  and  secured  entrances  should 
be  accessible  such  as  colleges, 
universities,  museums,  libraries, 
performing  areas  in  auditoriums, 
laboratories  in  research  facilities,  police 
stations,  social  service  offices,  and 
National  Guard  weapons  storage  areas. 

Response.  The  restricted  and  secured 
entrances  of  the  facilities  recommended 
by  the  commenters  generally  are  public 
entrances  already  covered  by  ADAAG 
4. 1.3(8)  (Entrances)  and  are  addressed 
by  existing  requirements  for 
accessibility.  Additionally,  some  of  the 
commenters  were  referring  to  interior 
doors  and  accessible  routes,  not  exterior 
entrances  covered  by  this  section.  The 
interim  final  rule  contains  appendix 
language  recommending  that  accessible 
entrances  be  distributed  among  all  types 
of  entrances.  Additional  appendix 
material  has  been  included  to  clarify 
some  of  the  different  types  of  entrances 
that  should  be  considered.  Specific 
requirements  for  restricted  and  secured 
entrances  are  addressed  in  ADAAG  11.5 
(Restricted  and  Secured  Entrances). 

Comment.  The  NPRM  asked  whether 
the  guidelines  should  include  a 
distribution  requirement  for  accessible 
entrances  and,  if  so,  should  such  a 
provision  require  that  an  accessible 
entrance  be  located  on  each  side  of  the 
building  where  entrances  are  provided. 
The  NPRM  suggested  a  requirement 
based  on  criteria  such  as  proximity  to 
elevators,  information  centers  or  public 
streets,  and  asked  whether  a  distribution 
requirement  should  apply  only  to 
buildings  above  a  certain  size.  Finally, 
the  NPRM  asked  whether  such  a 
distribution  provision  should  apply  to 
all  types  of  State  and  local  government 
facilities  and  what  additional  cost,  if 
any,  would  be  associated  with  such  a 
requirement. 


Commenters  were  divided  on  the 
question  of  whether  a  distribution 
requirement  should  be  added  to  the 
guidelines.  Several  of  the  commenters 
favoring  a  distribution  provision  stated 
that  accessible  entrances  should  be 
provided  on  each  side  of  a  building 
where  entrances  are  provided.  Some 
commenters  stated  that  accessible 
entrances  should  be  provided  close  to 
exterior  facilities  and  building  amenities 
and  services.  Other  commenters  stated 
that  the  function  and  occupancy  of  a 
building  should  be  the  determining 
factors  in  the  location  of  accessible 
entrances,  and  that  architectural 
programming  should  be  used  to 
determine  those  locations.  The  majority 
of  commenters  stated  that  size  should 
not  be  a  determining  factor  for  such  a 
requirement  and  that  any  requirement 
for  distribution  should  apply  to  all  State 
and  local  government  facilities.  Very 
few  commenters  offered  specific  criteria 
for  determining  the  minimum  size  of  a 
building  to  be  included  in  such  a 
provision. 

Response.  ADAAG  4.3.2  (Accessible 
Route:  Location)  currently  requires  that 
an  accessible  route  connect  public 
transportation  stops,  parking,  passenger 
loading  zones,  public  streets  and  public 
sidewalks  to  an  accessible  entrance  and 
accessible  spaces  within  a  building. 
ADAAG  4.6.2  (Parking  and  Passenger 
Lbading  Zones:  Location)  requires  that 
parking  spaces  be  located  closest  to  an 
accessible  entrance. 

Numerous  variables  must  be 
considered  when  establishing  a 
distribution  requirement.  These 
variables  include:  the  size  of  the 
building,  planned  entrances  on  more 
than  one  side  of  the  building,  the 
distance  between  accessible  entrances, 
the  distance  from  entrances  to  exterior 
facilities,  and  the  distance  from 
entrances  to  interior  amenities  and 
services.  The  provision  for  principal 
public  entrances  may  achieve 
distribution  of  accessible  entrances 
around  large  buildings  with  multiple 
entrances.  Appendix  language  has  been 
added  recommending  that  accessible 
entrances  be  included  on  each  side  of  a 
facility  where  entrances  are  planned. 

4.1.3(16)  Building  Signage 

Comment.  The  NPRM  asked  whether 
State  and  local  government  facilities 
should  be  required  to  provide  tactile  or 
audible  directories,  audible  signs,  or 
other  wayfinding  devices  for  persons 
with  vision  impairments.  Comment  was 
sought  on  the  types  of  facilities  that 
should  provide  such  directories  and 
signs.  Additionally,  cost  information 
and  information  about  the  reliability  of 
currently  available  technologies  was 
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sought.  The  majority  of  commenters 
supported  providing  equal  access  to 
information  about  the  accessible 
services,  activities  and  facilities  for 
persons  with  vision  impairments. 
However,  there  was  no  clear  consensus 
on  the  best  means  of  achieving  access. 
Numerous  commenters,  including 
individuals  with  vision  impairments 
and  sign  manufacturers,  considered 
tactile  directories  impractir.al.  . 
Commenters  noted  that  although 
audible  directories  and  audible  signs  for 
wayfmding  may  be  viable  options,  there 
may  be  capital  and  maintenance  costs 
associated  with  this  technology. 
Commenters  raised  concerns  regarding 
vandalism,  maintenance,  and  updating 
temporary  information,  as  well  as  the 
time  required  to  read  tactile  directories. 
Very  little  cost  data  was  received.  Some 
manufacturers  and  researchers 
responded  that  the  technology  for 
providing  effective  communication  is 
available  and  it  has  many  applications 
such  as  listing  stations  in  new 
transportation  facilities. 

A  majority  of  commenters  suggested 
that  alternatives  to  requiring  audible  or 
tactile  directories  such  as  providing  a 
fully  staffed  information  or  security 
desk,  a  telephone  in  lieu  of  an 
accessible  directory,  and  a  hand-held 
Braille  directory  should  be  included  in 
the  guidelines.  Ck>mmenters 
representing  State  and  local 
governments,  local  organizations 
representing  people  with  disabilities, 
and  design  professionals  suggested  that 
establishing  a  performance  standard  for 
providing  effective  communication 
would  provide  greater  flexibility.  In 
their  viev/,  a  performance  standard 
would  permit  a  number  of  options  to  be 
considered  depending  on  the  type,  level 
of  public  access  to,  and  use  of  buildings 
and  facilities. 

Finally,  a  number  of  groups 
representing  persons  with  vision 
impairments  suggested  that  no  further 
requirements  should  be  added.  They 
commented  that  merely  asking 
directions  was  the  most  efficient  and 
convenient  means  of  obtaining  needed 
information  for  both  blind  and  sighted 
individuals. 

Response.  Although  commenters 
favored  various  options  which  may  have 
the  potential  for  providing  effective 
communication,  no  provisions  for 
audible  directories,  audible  signs  or 
other  wayfinding  devices  are  included 
at  this  time.  The  Department  of  Justice 
regulations  implementing  title  II  of  the 
ADA  require  State  and  local 
governments  to  ensure  that  persons  with 
vision  impairments  can  obtain 
information  about  the  existence  and 
location  of  accessible  services, 


activities,  and  facilities  unless  it  can  be 
demonstrated  that  such  action  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  service,  program,  or  activity 
or  in  undue  financial  and  administrative 
burdens.  See  28  CFR  35.163(a)  and  28 
CFR  35.164. 

Comment.  The  NPRM  asked  about 
individuals’  experiences  with  raised 
and  incised  characters  on  tactile  signs. 
An  overwhelming  majority  of 
commenters,  including  signage 
manufacturers,  stated  that  raised 
characters  are  more  readable  than 
incised  characters  and  the  guidelines 
should  not  be  revised  to  include  a 
provision  permitting  incised  characters. 
Persons  with  vision  impairments  stated 
that  incised  characters  are  very  difficult 
to  read. 

The  American  Foundation  for  the 
Blind  was  concerned  that  changes  to  the 
technical  requirements  for  tactile 
signage  were  being  contemplated  solely 
on  the  basis  that  raised  characters,  as 
opposed  to  incised,  may  be  more  costly. 
In  the  view  of  designers,  certain 
manufacturers,  State  and  local 
governments,  and  persons  with  vision 
impairments,  the  technical  requirements 
for  tactile  signage  should  be  based  on 
the  readability  of  signs.  A  commenter 
representing  the  engraving  industry 
encouraged  the  Board  to  sponsor  further 
research  to  evaluate  appropriate 
technical  specifications  for  incised 
characters. 

The  NPRM  also  asked  questions 
regarding  the  impact  of  current  ADAAG 
requirements  on  engraving  businesses 
that  primarily  manufacture  building 
signage.  Comments  from  industry 
representatives  indicated  that  tbe 
technologies  for  producing  tactile  signs 
are  readily  available  and  that  the 
acquisition  costs  are  not  prohibitive, 
even  for  small  to  medium-sized 
business.  A  number  of  manufacturers 
pointed  out  that  they  could  supplement 
or  modify  existing  equipment  to 
produce  tactile  signs  for  $50  to  $2000, 
and  that  minimal  training  was  required. 
With  respect  to  the  signs,  one 
commenter  estimated  that  the  costs  of 
certain  custom  tactile  signs  with  raised 
characters  could  equal  or  double  the 
cost  of  the  same  sign  with  incised 
characters.  Building  owners  and  design 
professionals  commented  that  signs 
with  incised  characters  are  more 
difficult  to  maintain  than  signs  with 
raised  characters. 

Response.  Comments  received 
confirm  that  incised  characters  are  not 
generally  readable  and  therefore  do  not 
provide  an  acceptable  level  of 
accessibility.  Additionally,  sign 
manufacturers  indicated  that  they 
incurred  little  financial  hardship  in 


retrofitting  equipment  to  produce  raised 
rather  than  incised  character  signs. 
Although  certain  custom  signs  may  cost 
more,  the  cost  of  most  signs  with  raised 
characters  is  sufficiently  comparable  to 
the  cost  of  signs  with  incised  cliaracters. 
No  change  to  the  technical  provisions 
for  tactile  signage  have  been  made. 

Comment.  The  Department  of  Justice 
issued  technical  assistance  letters 
stating  that  the  only  signs  subject  to  the 
tactile  sign  requirements  of  ADAAG 
4.1.3(16)(a)  are  room  numbers,  exit 
signs,  and  signs  designating  men’s  and 
women’s  rooms  ajid  locker  rooms 
containing  men’s  and  women’s  rooms. 

In  light  of  this  interpretation,  the  NPRM 
asked  whether  State  and  local 
government  facilities  should  be  required 
to  provide  tactile  signs  when  signs  are 
provided  which  give  information  about 
the  function  or  use  of  a  room  or  space. 

A  few  commenters  suggested  that  all 
building  signs  should  be  tactile  to 
ensure  unassisted  access  to  buildings 
and  facilities.  Many  commenters 
requested  that  a  sign  such  as 
“Courtroom”  also  be  required  to  be 
tactile  even  when  it  does  not  include  a 
room  number.  The  Awards  and 
Recognition  Association,  which 
represents  members  of  the  engraving 
industry,  commented  that  a  tactile  room 
number,  alone,  is  of  little  use  unless  one 
has  prior  knowledge  of  the  room’s 
function.  A  number  of  commenters 
stated  that  they  interpreted  ADAAG 
4.1.3(16Ka)  to  require  that  signs  be 
tactile  even  if  only  a  name  or  single 
character,  such  as  “A”,  is  the 
designation  of  a  permanent  room  or 
space.  In  their  view,  permanent  rooms 
and  spaces  often  are  designated  by 
names,  in  which  case,  these  signs  are 
required  to  be  tactile. 

Other  commenters  urged  that  tire 
scope  of  the  tactile  provisions  not  be 
expanded  to  cover  signs,  or  portions  of 
signs,  which  provide  information  about 
a  room’s  function.  They  responded  that 
information  about  room  function  is 
ancillary  to  room  designation,  and 
therefore  should  not  be  required  to  be 
tactile. 

Comments  from  design  professionals, 
trade  associations,  sign  manufacturers, 
and  organizations  representing  persons 
with  vision  impairments  strongly  urged 
that  the  signage  requirements  covering 
title  II  and  title  III  entities  be  the  same. 

Response.  Commenters  interpreted 
ADAAG  to  require  tactile  signs  even 
where  permanent  signs  use  only 
characters  (names  or  letters)  to  designate 
a  permanent  room  or  space.  The  current 
scoping  language  in  ADAAG  4. 1.2(7) 
and  4.1.3(l6)(a)  require  that  those 
permanent  rooms  or  spaces  that  are 
designated  by  permanent  signs  comply 
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with  the  technical  provi.sions  in 
ADAAG  4.30.1  and  4.30.4  through 
4.30.6  for  raised  and  Brailled  characters, 
finish  and  contrast,  and  mounting 
height  and  location.  No  changes  have 
been  made  to  the  scoping  requirements 
in  this  section  of  ADAAG. 

In  response  to  the  comments  received 
in  this  rulemaking,  the  Department  of 
Justice  has  reconsidered  its  policy 
regarding  tactile  signs,  particularly 
whether  to  include  room  names  in 
addition  to  room  numbers,  exit  signs, 
and  signs  designating  men’s  and 
women’s  rooms  and  locker  rooms 
containing  men’s  and  w’omen’s  rooms. 
Because  the  NPRM  addressed  entities 
covered  by  title  II,  the  Department  of 
Justice  plans  to  include  room  names  for 
title  II  facilities.  The  Department  of 
Iu.stice  will  consider  amending  its  title 
111  policy  to  apply  the  broader 
interpretation  to  title  III  facilities  in  the 
future. 

4.1.3(17)(c)  TTYs 

ADAAG  4,1.3(17)(c)  (ii)  requires  that 
in  stadiums,  arenas  and  convention 
centers  subject  to  title  II  of  the  ADA,  at 
least  one  public  TTY  shall  be  provided 
on  each  floor  level  having  a  public  pay 
telephone.  ADAAG  4.1.3(17)(c)(iv) 
provides  that  if  an  interior  public  pay 
telephone  is  provided  in  a  public  use 
area  of  a  facility  covered  by  title  II  of  the 
ADA,  then  at  least  one  interior  public 
TTY  shall  be  provided  in  at  least  one 
public  use  area.  ADAAG  4.1.3(17)(c)(v) 
requires  that  if  an  interior  public  pay 
telephone  is  provided  in  a  securea  area 
of  a  detention  or  correctional  facility, 
then  at  lea.st  one  public  TTY  shall  be 
provided  in  at  least  one  setmred  area. 
ADAAG  4.1.3(17)(d)  provides  that 
where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or 
more  public  pay  telephones,  at  least  one 
public  pay  telephone  in  each  such  bank 
shall  be  equipped  with  a  shelf  and 
outlet  in  compliance  with  ADAAG 
4.31.9(2),  This  provision  contains  an 
exception  for  the  secured  areas  of 
detention  or  correctional  facilities 
where  outlets  are  prohibited  for 
purposes  of  security  or  safety. 

Comment.  The  NPRM  proposed  that 
at  least  one  interior  public  TTY  he 
provided  in  the  public  areas  of  judicial, 
legislative  and  regulatory  facilities,  and 
in  detention  and  correctional  facilities, 
if  one  interior  public  pay  telephone  is 
available.  The  NPRM  asked  whether 
these  provisions  were  adequate  to 
address  the  need  for  public  TTYs  in 
these  facilities.  Information  on  the  cost 
impact  of  these  requirements  was  also 
requested.  A  large  number  of 
commenters  supported  the  proposed 
provisions  for  TTYs  in  judicial. 


legislative  and  regulatory  facilities  and 
in  detention  and  correctional  facilities. 
Several  commenters  requested  that  each 
level  of  security  in  correctional  and 
detention  facilities  having  a  pay 
telephone,  be  equipped  with  a  TTY.  A 
few  commenters  regarded  the  proposed 
provisions  as  too  restrictive  and 
inflexible,  citing  high  costs  and 
problems  such  as  TTY  equipment  being 
used  as  weapons  in  secured  areas. 
Numerous  commenters  stated  that 
portable  TTYs  should  be  permitted. 
Commenters  noted  that  permanent  pay 
TTYs  are  now  accessible,  secure,  and 
vandal  resistant.  Commenters  reported 
that  the  cost  for  portable  and 
permanently  installed-pay  TFYs  ranges 
from  $239  to  $995. 

Several  comments  were  received 
regarding  ADAAG  4.1.3(17)(d)  which 
was  referenced  in  the  NPRM.  ADAAG 
4.1.3(17)(d)  requires  that  interior  phone 
banks  with  three  or  more  public  pay 
telephones  must  have  at  least  one  phone 
that  is  equipped  with  a  shelf  and  outlet 
for  use  of  a  portable  TTY.  The  NPRM 
proposed  to  exempt  secured  areas  in 
detention  and  correctional  facilities 
from  the  requirement  for  outlets  and 
shelves  due  to  security  reasons.  A  few 
commenters  asked  that  the  exemption 
be  limited  to  outlets  but  not  to  shelves, 
and  two  other  commenters  requested 
that  both  an  outlet  and  shelf  be  required 
to  accommodate  portable  TTYs. 

Response.  ADAAG  4.1.3(17)(c)(iv) 
requires  that  at  least  one  public  TTY  be 
provided  in  facilities  subject  to  title  II  of 
the  ADA  where  a  public  pay  telephone 
is  provided  in  a  public  use  area.  The 
requirement  that  at  least  one  public  TTY 
be  provided  in  at  least  one  secured  area 
in  a  detentiofl  or  correctional  facility 
has  been  retained. 

ADAAG  4.31.9(3)  includes  a 
provision  for  equivalent  facilitation 
which  permits  the  use  of  portable 
devices,  in  lieu  of  permanently  installed 
public  TTYs,  if  the  portable  device  is 
readily  available  to  users.  This 
provision  ensures  equal  access,  and 
allows  the  entity  greater  flexibility  in 
selecting  a  secure  and  cost  effective 
method  of  providing  access.  The 
exemption  for  secured  areas  from  the 
requirement  of  shelves  and  outlets  has 
been  retained  since  a  detached  shelf  and 
an  electrical  outlet  may  be  security 
hazards  in  detention  and  correctional 
facilities. 

Comment.  The  NPRM  asked  whether 
the  existing  scoping  requirements  for 
TTYs  in  ADAAG  4.1.3(17)(c)(ii)  which 
covers  stadiums,  arenas,  convention 
centers,  hotels  with  a  convention  center 
and  covered  malls,  and  ADAAG 
4.1.3(17)(c)(iii)  which  covers 
emergency,  recovery  and  waiting  rooms 


in  hospitals,  are  sufficient  with  respect 
to  TTYs  in  State  and  local  government 
facilities.  Commenters  generally 
supported  the  existing  ADAAG 
requirements  for  State  and  local 
government  facilities.  Other 
commenters  stated  that  the  requirement 
would  be  sufficient  if  a  'TTY  is  also 
required  on  each  floor  level  that  has 
public  pay  telephones.  A  few 
commenters  stated  that  ADAAG 
4.1.3(17)(c)  (ii)  and  (iii)  are  too 
restrictive  for  State  and  local 
government  facilities.  Commenters  did 
not  suggest  any  alternative  scoping 
requirements  or  provide  justification 
data  for  alternative  scoping.  A  few 
commenters  asked  that  the  rule  clarify 
whether  stadiums,  arenas,  convention 
centers,  hotels  with  a  convention  center, 
covered  mails,  areas  serving  a  hospital 
emergency  room,  a  hospital  recovery 
room  or  a  hospital  waiting  room  which 
are  owned  or  operated  by  State  or  local 
government  entities  are  subject  to  the 
same  requirements  as  the  facilities  of 
private  entities. 

Response.  ADAAG  4.1.3(17)(c)(ii) 
provides  that  stadiums,  arenas, 
convention  centers,  covered  malls  and 
hotels  with  a  convention  center  subject 
to  title  III  of  the  ADA  shall  provide  at 
least  one  public  TTY  in  the  facility,  if  a 
public  pay  telephone  is  provided. 

Where  stadiums,  arenas,  and  convention 
centers  are  subject  to  title  II  of  the  ADA, 
at  least  one  public  TTY  on  each  floor 
level  having  a  public  pay  telephone 
shall  be  provided.  ADAAG 
4.1.3(17)(c)(iii)  requires  that  if  a  public 
pay  telephone  is  provided  at  areas 
serving  hospital  emergency,  recovery  or 
waiting  rooms,  then  at  least  one  public 
TTY  shall  be  provided  at  each  such 
location.  This  requirement  includes 
those  facilities  which  are  subject  to 
titles  II  or  III  of  the  ADA. 

Comment.  The  NPRJw4  asked  whether 
there  are  other  specific  State  and  local 
government  buildings  which  should  be 
required  to  have  a  public  TTY.  The 
NPRM  also  asked  whether  all  State  and 
local  government  facilities  should  be 
required  to  provide  a  public  TTY  if  an 
interior  public  pay  telephone  is 
available.  Over  half  of  the  commenters 
requested  that  public  facilities  be 
equipped  with  a  public  TTY  whenever 
a  public  pay  telephone  is  available. 
Several  commenters  recommended  that 
each  floor  and/or  pay  phone  location  be 
equipped  with  a  public  TTY.  A  few 
commenters  requested  that  a  public 
ITY  be  required  in  schools,  dormitories, 
student  unions,  libraries  and  State 
archives.  Many  of  these  commenters 
expressed  concern  that  there  is  a  greater 
need  for  telecommunication  access  in 
the  public  sector  than  in  the  private 
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sector  because  public  entities  are 
frequented  on  a  daily  basis  by  the 
general  public.  Some  of  the  commenters 
noted  that  public  TTY  technology  has 
recently  improved  and  is  now  available 
at  a  much  lower  cost.  Commenters 
reported  similar  improvements  for 
portable  TTYs. 

Response.  Over  half  of  the 
commenters  requested  that  public  TTYs 
be  provided  in  all  State  and  local 
government  facilities.  Without  a  public 
TTY,  an  individual  with  a  hearing 
impairment  or  speech  impairment, 
would  not  be  able  to  make  the  important 
calls  others  make  from  public 
telephones  in  State  and  local 
government  facilities.  The  intent  of  the 
Americans  with  Disabilities  Act  is  to 
provide  the  accessibility  necessary  to 
enable  every  individual  to  be 
independent.  For  these  reasons,  a 
requirement  has  been  added  to  ADAAG 
at  4.1.3(17)(c)(iv)  that  at  least  one 
interior  public  TTY  be  provided  in  a 
public  use  area  of  a  State  or  local 
government  facility  when  an  interior 
public  telephone  is  provided  in  a  public 
use  area  of  that  facility. 

Comment.  The  NPRlVl  asked  whether 
the  scoping  for  public  TTYs  should  take 
into  account  the  size'of  buildings  or 
facilities.  Some  commenters  suggested 
that  scoping  be  based  on  the  size  of  the 
facility,  but  others  stated  that  scoping 
should  take  building  occupancy, 
quantity  and  dispersion  of  public 
telephones,  or  program  accessibility  into 
account.  The  various  suggestions 
included  providing  public  ITYs  at  a 
ratio  of  1  per  4  telephones,  or  one  per 
each  1,000  building  occupants, 
whichever  is  greater;  providing  public 
ITYs  at  a  ratio  of  1  per  3  telephones; 
and  requiring  at  least  10  percent  of  all 
public  telephones,  but  not  less  than  one 
to  be  equipped  with  a  TTY.  A  number 
of  commenters  requested  that 
directional  signage  for  public  TTYs  be 
required. 

Response.  Commenters’ 
recommendations  varied  as  to  which 
factors  should  be  taken  into  account  to 
determine  scoping.  Therefore,  no 
provisions  based  on  building  or  facility 
size  have  been  included.  Directional 
signage  is  required  by  ADAAG  4.30.7(3). 
Although  commenters  recommended 
that  scoping  provisions  be  based  on 
program  access,  the  guidelines  do  not 
address  program  access,  but  only  new 
construction  and  alterations  of  buildings 
and  facilities. 

4.1.3(22)  Swimming  Pools 

This  provision  requires  at  least  one 
means  of  access  into  the  water  in 
swimming  pools  covered  by  title  II  of 
the  ADA  if  such  swimming  pools  are 


intended  for  recreational  purposes  and 
are  not  intended  solely  for  diving  or 
wading. 

Comment.  The  NPRM  asked  whether 
guidelines  should  require  access  into 
swimming  pools  subject  to  title  II  of  the 
ADA.  Also,  the  NPRM  asked  whether 
there  is  a  single  means  of  access  into 
swimming  pools  that  would  be  usable 
by  a  range  of  individuals  with 
disabilities.  If  such  a  single  means  does 
not  exist,  the  NPRM  asked  whether 
more  than  one  means  of  access  should 
be  required. 

A  majority  of  the  commenters  stated 
that  ADAAG  should  require  access  into 
swimming  pools  subject  to  title  II  of  the 
ADA.  Local  jurisdiqtions  and  several 
States  (Oregon,  California,  New  Jersey, 
and  Massachusetts)  indicated  that  they 
require  access  into  swimming  pools. 
Other  commenters  supporting  such  a 
provision  noted  that  the  technology  for 
providing  access  into  swimming  pools 
is  currently  available  and  is  being  used 
by  individuals  with  disabilities. 

Commenters  varied  greatly  on  what 
means  of  access  into  swimming  pools 
should  be  required.  Most  maintained 
that  there  is  no  single  means  of  access 
that  meets  the  needs  of  a  range  of 
individuals  with  disabilities.  Some 
commenters  recommended  that 
swimming  pools  have  permanently- 
installed  manual  lifts,  wide  stairs,  low 
risers,  and  handrails.  Other  commenters 
recommended  pool  ramps  and  pool  lifts, 
stairs  with  raised  transfer  platforms, 
broad-stepped  areas,  zero-grade  entry, 
moveable  floors,  and  raised  pool 
copings  with  grab  bars.  While  some 
commenters  favored  requiring  more 
than  one  means  of  access  into  a 
swimming  pool,  others  favored  a 
provision  requiring  a  single  means  of 
access,  but  allowing  for  flexibility  in 
determining  the  specific  means. 
Commenters  from  State  and  local 
governments  along  with  groups 
representing  individuals  with 
disabilities  expressed  the  need  to  ensure 
“independent”  access  when  requiring  a 
means  of  access  into  the  water. 

Response.  The  majority  of 
commenters  supported  the  need  to 
require  access  into  swimming  pools.  A 
provision  has  been  added  which 
requires  that  a  means  of  access  be 
provided  for  those  swimming  pools 
subject  to  title  II  of  the  ADA.  This 
provision  applies  to  pools  which  are 
intended  for  recreational  purposes  and 
not  designed  solely  for  diving  or 
wading.  This  application  is  consistent 
with  certain  definitions  contained  in 
ANSI-NSPI-1  1991  (American  National 
Standard  for  Public  Swimming  Pools) 
and  therefore  does  not  include  diving 
and  wading  pools,  spas,  and  therapy 


tanks.  These  and  other  types  of  facilities 
will  be  considered  in  future  rulemaking. 

While  commenters  addressed  the 
need  to  ensure  “independent”  access 
into  the  water,  this  has  not  been 
included  in  the  provision  since  many  of 
the  currently  available  means  of  access 
cannot  be  used  independently  by  all 
persons  with  disabilities.  For  example, 
some  pool  lifts  must  be  operated  by  an 
attendant  due  to  the  location  of  controls 
or  becau.se  the  lift  is  not  permanently 
installed. 

Specific  technical  provisions 
regarding  the  means  of  access  are  not 
included.  This  will  allow  covered 
entities  flexibility  to  determine  which 
means  is  most  appropriate  based  on  the 
specific  design  and  use  of  the  swimming 
pool.  Additionally,  the  Board  has 
established  a  Recreation  Access 
Advisory  Committee  which  will  provide 
recommendations  for  the  development 
of  accessibility  guidelines  for  swimming 
pools,  other  recreational  facilities,  and 
outdoor  developed  areas.  The  advisory 
committee  is  evaluating  various  means 
of  access  into  the  different  types  of 
swimming  pools  and  aquatic  facilities. 

The  Board  will  consider  the  advisory 
committee’s  recommendations  when  it 
conducts  a  separate  rulemaking  in  the 
future  to  address  recreational  facilities. 
These  future  guidelines  will  apply  to 
entities  covered  by  both  titles  II  and  III 
of  the  ADA  and  may  specify  a  particular 
means  of  access  for  each  application.  At 
this  time,  ADAAG  does  not  include  a 
specific  requirement  for  access  into 
swimming  pools  for  entities  covered 
under  title  III  of  the  ADA.  Entities 
covered  by  title  III,  however,  have  an 
obligation  to  ensure  “equal 
opportunity”  for  individuals  with 
disabilities  to  participate  in  and  benefit 
from  the  services  offered  by  places  of 
public  accommodation  such  as  places  of 
recreation.  With  respect  to  newly 
constructed  facilities,  both  the  ADA  and 
the  Department  of  Justice  title  III 
regulation  require  that  newly 
constructed  facilities  be  “readily 
accessible  to  and  usable  by  individuals 
with  disabilities.”  That  phrase  means 
that  a  facility  or  a  portion  of  a  facility 
must  be  constructed  so  that  “it  can  be 
approached,  entered,  and  used  by  . 
individuals  with 
disabilities  .  .  ,  easily  and 
conveniently.”  When  a  particular  type 
of  facility  is  not  specifically  addressed 
by  the  guidelines,  the  preamble  to 
Department  of  Justice  title  III  regulation 
states  that  the  language  of  section 
36.401  (a)  (i.e.,  “readily  accessible  to 
and  useable  by  individuals  with 
disabilities”)  “is  the  safest  guide.”  (56 
FR  35576,  July  26. 1991).  The 
Department  of  Justice  has  taken  the 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


31689 


position  that,  in  cases  where  ADAAG 
does  not  contain  requirements  for  a 
particular  type  of  facilities,  ADAAG  or 
other  appropriate  technical  standards 
should  be  applied  to  the  extent  possible. 

4.1.6  Accessible  Buildings:  Alterations 
4.1.6(l)(k)  Elevator  Exception 

This  paragraph  states  that  the 
exception  to  the  requirement  for  an 
elevator  in  ADAAG  4. 1.3(5)  for  newly 
constructed  facilities  also  applies  to 
altered  facilities.  The  existing  language 
has  been  clarified  by  adding  a  reference 
to  ADAAG  4.1.3(5). 

4.1.7  Accessible  Buildings:  Historic 
Preservation 

4.1.7(l)(a)  Exception 

Comment.  During  the  initial 
rulemaking  for  ADAAG,  the  Board 
received  comments  recommending  that 
an  exception  be  established  in  ADAAG 
4.1.7(ij{a)  where  compliance  with  the 
alteniative  minimum  requirements  in 
ADAAG  4. 1.7(3)  would  threaten  or 
destroy  the  characteristics  that  qualify 
the  building  as  a  historic  property.  In 
response  to  these  comments,  the  Board 
stated  that  it  would  consult  with  the 
National  Park  Service  and  Advisory 
Council  on  Historic  Preservation  on  this 
issue  and  propose  an  exception  in  the 
next  rulemaking.  Consequently,  ADAAG 
4.1.7(l)(a)  was  reserved  for  an 
exception.  See  56  FR  35430  (July  26, 
1991).  However,  the  Department  of 
Justice  issued  its  final  regulations  for 
titles  II  and  III  of  the  ADA  which 
included  sections  in  each  of  those 
regulations  on  alterations  to  historic 
properties.  These  regulations  permitted 
alternative  methods  of  access  to  be 
provided  where  compliance  with  the 
alternative  mir.imum  requirements  in 
ADAAG  4.1. 7(3)  would  threaten  or 
destroy  the  historic  significance  of  a 
building  or  facility.  See  28  CFR 
35.151(d)(2)  and  28  CFR  36.405(b).  In 
effect,  the  Department  of  Justice 
regulations  have  created  exceptions. 

The  NPRM  proposed  to  incorporate 
these  provisions  as  an  exception  in 
ADAAG  4.1.7(l)(a). 

Many  commenters,  including  State 
historic  preservation  organizations, 
supported  this  exception  for  certain 
historic  properties  and  its  inclusion  in 
ADAAG.  Some  commenters  expressed 
concern  that  the  exception  in  proposed 
ADAAG  4.1.7(a)  did  not  accurately 
reflect  the  distinction  between  “program 
access”  requirements  for  “historic 
programs"  in  the  Department  of  Justice 
title  II  regulations  (see-28  CFR 
35.150(b)(2))  and  the  alterations 
provisions  for  historic  buildings  and 
facil'ties  in  ADAAG.  In  these 


commenters’  view,  the  “program 
access”  requirements  for  “historic 
programs”  in  the  Department  of  Justice 
title  n  regulations  is  more  stringent  than 
the  alteration  provisions  for  historic 
properties  in  ADAAG. 

Besponse.  The  exception  incorporated 
in  ADAAG  4.1. 7(l)(a)  retains  the 
reference  to  the  Department  of  Justice 
regulations  but  has  been  clarified  as 
applying  to  entities  covered  by  title  II 
and  title  III  of  the  ADA.  The  Department 
of  Justice  title  II  regulations  also  contain 
requirements  for  “program  access”  to 
“historic  programs”  which  are  in 
addition  to  ADAAG.  No  other  change 
has  been  made  to  this  provision. 

7.  Business,  Mercantile  and  Civic 

The  word  “civic”  has  been  added  to 
the  title  of  this  section  to  clarify  that 
this  section  applies  to  buildings  and 
facilities  or  portions  thereof  that  are 
civic  administration  facilities  such  as 
departments  of  motor  vehicles,  licensing 
bureaus,  or  social  service  agencies.  The 
Uniform  Federal  Accessibility 
Standards  (UFAS),  as  well  as  certain 
model  building  codes,  include  this  term 
under  business  occupancy 
classifications. 

7.2  Sales  and  Service  Counters,  Teller 
Windows,  Information  Counters 
ADAA.G  7.2(3)  provides  for  access  at 
sales  and  sen'ice  counters,  teller 
windows  and  information  counters  for 
State  and  local  government  facilities 
where  goods  or  services  are  sold  or 
distributed  to  the  public. 

Comment.  There  was  general  support 
from  a  majority  of  commenters  for 
providing  access  to  such  counters.  The 
NPKM  asked  questions  regarding  the 
appropriateness  of  applying  the 
examples  of  equivalent  facilitation 
contained  irt  ADAAG  7.2.(2)(iii)  to  State 
and  local  facilities.  Those  examples 
included  a  folding  shelf  or  space  on  the 
side  of  a  counter  in  lieu  of  a  lowered 
counter.  Commenters  were  divided  on 
this  issue.  The  commenters  who  favored 
including  the  examples  viewed  the 
examples  as  effective  alternatives  for 
access  to  sales  and  service  counters, 
teller  windows,  and  information 
counters.  Some  commenters  stated  that 
a  great  deal  of  writing  may  be  required 
at  counters  in  some  State  and  local 
government  facilities.  For  example, 
testing,  licensing  and,  applications  for 
building  permits  require  completing 
forms  and  other  paperwork.  In  these 
instances,  commenters  viewed  a  folding 
shelf  and  certain  other  alternative 
means  as  not  constituting  equivalent 
facilitation.  Many  commenters  opposed 
including  the  examples  for  new 
construction.  They  recommended  they 


be  applied  only  where  alterations  are 
made  to  existing  counters. 

Response.  Many  commenters  did  not 
support  including  specific  examples  of 
equivalent  facilitation  and  no  such 
examples  have  been  included  for  sales 
and  service  counters,  teller  windows 
and  information  counters  in  State  and 
local  government  facilities.  While 
counters  in  State  and  local  government 
facilities  may  physically  resemble  those 
in  places  of  public  accommodation  and 
in  commercial  facilities,  specific 
examples  of  equivalent  facilitation  in 
7.2.(3)(iii)  have  not  been  included 
because  activities  at  counters  covered  in 
this  section  may  require  more  writing  or 
face-to-face  contact  with  personnel  on 
the  opposite  side  of  the  counter. 

However,  it  should  be  noted  that 
ADAAG  2.2  provides  an  option  for 
equivalent  facilitation  which  applies  to 
all  technical  and  scoping  provisions 
including  those  in  this  section.  A 
folding  shelf,  in  certain  circumstances, 
may  provide  equal  or  greater  access 
while  it  will  not  in  others.  The  reference 
to  ADAAG  7.2(2)  was  removed  from 
proposed  ADAAG  7.2(3)  and  the  text 
was  rewritten  so  as  not  to  include 
examples  of  equivalent  facilitation. 

Comment.  The  NPRM  also  proposed 
that  where  counters  or  teller  windows 
have  solid  partitions,  a  method  for 
facilitating  voice  communication  such 
as  a  grille,  talk-through  baffle,  or  an 
intercom  be  provided.  The  majority  of 
commenters  supported  the  provision 
and  regarded  it  necessary  to  facilitate 
voice  communication  at  counters  or 
windows  with  solid  prjtitions.  The 
NPRM  asked  whether  there  were  other 
design  solutions  that  could  facilitate 
voice  communication.  Commenters 
offered  a  number  of  options  including 
portable  or  hardwired  assistive  listening 
systems  and  TTYs  for  meeting  this 
requirement. 

Response.  No  substantive  change.s 
were  made  to  ADAAG  7.2(3)(iii). 
Language  has  been  added  to  the 
appendix  to  clarify  that  where  counters 
are  used  only  by  persons  in  a  seated 
position  a  method  to  facilitate 
communication  for  standing  persons  is 
not  necessary. 

Comment.  The  ’“'IPRM  asked  whether 
there  should  be  specific  requirements 
for  mounting  equipment  that  displays 
information.  It  further  asked  whether  an 
eye  level  range  of  43  inches  to  51  inches 
would  be  sufficient  in  providing  access 
for  persons  using  wheelchairs  or 
mobility  aids.  Few  commenters 
provided  specific  information  regarding 
the  effect  of  a  requirement  for  mounting 
equipment. 

Response.  Requirements  for  the 
mounting  height  of  equipment  have  not 


31690 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


been  included  in  the  absence  of 
supporting  technical  data. 

10.  Transportation  Facilities 
10.4  Airports 
10.4.1  New  Construction 
10.4.1(8)  Security  Systems 
This  provision  requires  an  accessible 
route  complying  with  ADAAG  4.3  to  be 
provided  at  each  single  security  barrier 
or  group  of  security  barriers  (i.e.,  two  or 
more  security  barriers,  adjacent  to  each 
other,  at  a  single  location)  in  airports 
covered  by  title  II  of  the  ADA. 

Comment.  Commenters  from  national. 
State,  and  local  organizations 
representing  persons  with  disabilities 
supported  the  provision  as  written. 
Airport  operators  and  State 
governmental  agencies  also  generally 
supported  the  provision.  One  designer 
suggested  that  providing  an  accessible 
route  could  increase  cost,  but  did  not 
provide  any  cost  information.  One 
comment  recommended  that  the 
provision  cover  non-fixed  security 
systems. 

The  NPRM  sought  comment  on  the 
availability  of  any  technologies  which 
would  accommodate  more  persons  with 
disabilities  and  limit  the  need  for 
individual  security  searches. 

Commenters  who  responded  to  the 
question  supported  the  use  of  metal 
detector  “wands”  and  hand  searches  but 
did  not  have  any  information  on 
alternative  technologies.  An  airport 
operator  pointed  out  that  the  screening 
devices  are  specifically  designed  to 
react  to  metal,  such  as  might  be  found 
in  braces  and  wheelchairs;  and  that,  if 
devices  did  not  so  react,  it  would  not  be 
long  before  a  terrorist  pretended  to  be  a 
person  with  a  disability  to  circumvent 
security. 

Response.  ADAAG  contains  design 
and  construction  requirements  for 
accessibility  and  does  not  cover 
equipment.  This  does  not  mean, 
however,  that  portable  or  non-fixed 
equipment  is  not  covered  by  the  ADA. 
Equipment  and  operational  issues  are 
covered  by  the  Department  of  Justice 
regulations  implementing  titles  II  and  III 
(28  CFR  Parts  35  and  36)  and  by  the 
Department  of  Transportation 
regulations  implementing  the  Air 
Carrier  Access  Act  (14  CFR  Part  382). 

No  changes  were  made  to  this  provision. 

11.  Judicial,  Legislative  and  Regulatory 
Facilities 

This  section  addresses  those  facilities 
where  judicial,  legislative,  and 
regulatory  functions  occur.  Judicial 
facilities  consist  of  courthouses. 
Legislative  facilities  include  town  halls, 
city  council  chambers,  city  or  county 


commissioners’  meeting  rooms,  and 
State  Capitols.  Typically,  a  State  capitol 
would  contain  Senate  and  House 
chambers  if  bicameral,  or  one  chamber 
if  unicameral:  and  committee  rooms, 
public  meeting  rooms,  and  other 
assembly  areas.  Regulatory  facilities  are 
those  which  house  State  and  local 
entities-whose  functions  include 
regulating,  governing,  or  licensing 
activities.  For  example,  this  section 
would  address  those  rooms  where 
school  board  meetings,  zoning  appeals, 
and  adjudicatory  hearings  (e.g.,  drivers 
license  suspensions)  are  held. 

Comment.  In  the  proposed  rule,  the 
Board  discussed  tradition  and  the 
symbolic  relationship  of  elements  that 
pose  unique  design  challenges  peculiar 
to  courtrooms.  In  its  comment,  the 
Design  Guide  Subcommittee  of  the  U.S. 
Judicial  Conference  Committee  on 
Space  and  Facilities  (Design  Guide 
Subcommittee)  added  that  there  are 
other  factors  involved,  apart  from 
symbolism,  which  give  rise  to  the 
requirements  for  the  distinctive  design 
features  of  courtrooms: 

To  understand  properly  courtroom  design, 
and  ultimately  the  design  of  any  structure 
devoted  to  court  facilities,  it  is  essential  to 
recognize  that  the  judicial  process  in  the 
United  States  courts  is  purposefully 
adversarial  and  confrontational.  •  *  • 

It  is  the  nature  of  controlled 
adversarial  conduct  used  to  find  the 
truth  that  dictates  much  of  courtroom 
design.  The  judge’s  pre-eminent 
physical  position  at  trial,  robed  and  on 
a  raised  bench  in  an  imposing  high- 
ceilinged  room,  distanced  from  the 
other  participants,  is,  indeed,  an  aspect 
of  symbolism.  But  these  design  features 
also  are  important  types  of  visual  cues 
which  significantly  reinforce  and 
enhance  the  ability  of  the  judge  to  deal 
effectively  with  the  often  emotional 
drama  played  out  in  federal  and  State 
courts.  Real  life  dramas  involving  the 
lives,  freedom,  fortune,  and 
fundamental  rights  of  the  litigants. 

The  practical  need  for  the  visual 
identification  of  the  judge’s  authority 
requires  a  deliberate  use  of  space  and 
scale  for  psychological  impact.  This 
psychological  element  is  extremely 
critical.  It  is  perhaps  the  major  factor  in 
aiding  the  judge  to  control  the  activities 
of  trial  participants  and  spectators  in  the 
courtroom. 

Response.  The  Board  recognizes  the 
symbolic  and  the  psychological 
elements  in  the  courtroom  as  well  as  the 
fundamental  right \)f  all  citizens  to 
participate  equally  in  the  legal  process. 
The  Board  believes  that  accessibility  can 
be  incorporated  into  the  design  of  the 
courtroom  without  adversely  affecting 


the  spatial,  symbolic,  or  psychological 
relationship  between  the  participants. 

Comment.  Several  organizations 
representing  persons  with  vision 
impairments  requested  that  the  Board 
develop  guidelines  for  lighting  levels  in 
public  spaces.  Other  organizations 
representing  persons  with  hearing 
impairments  requested  that  the  Board 
develop  guidelines  for  acoustics. 

Response.  The  Board  acknowledges 
that  lighting  and  acoustics  are  important 
issues  that  affect  the  accessibility  of  all 
facilities,  not  just  those  covered  in  this 
section,  for  persons  with  hearing  and 
vision  impairments.  Additional 
information  is  needed  before  the  Board 
can  consider  establishing  guidelines  in 
these  areas. 

11.1  Judicial,  Legislative  and 
Regulatory  Facilities 

This  section  is  a  scoping  provision 
which  applies  all  the  provisions  of 
ADAAG  4  (Accessible  Elements  and 
Spaces:  Scope  and  Technical 
Requirements)  for  buildings  and 
facilities  to  judicial,  legislative  and 
regulatory  facilities,  in  addition  to  the 
applicable  requirements  of  this  section. 

Comment.  Few  comments  were 
received  regarding  this  provi.sion.  One 
commenter  noted  the  lack  of 
requirements  in  section  11  for  visible 
alarms.  Another  commenter  noted  the 
lack  of  requirements  for  counters  for  the 
filing  of  deeds,  wills  or  other  public 
documents. 

Response.  This  section  is  a  scoping 
provision  which  applies  all  the 
provisions  of  ADAAG  4  (Accessible 
Elements  and  Spaces:  Scope  and 
Technical  Requirements)  for  buildings 
and  facilities  to  judicial,  legislative,  and 
regulatory  facilities,  in  addition  to  the 
applicable  requirements  of  this  section. 
All  public  and  common  use  areas  would 
be  subject  to  the  applicable 
requirements  contained  in  section  4  and 
examples  of  public  and  common  use 
areas  are  given  in  appendix  note  All.l, 
Accordingly,  the  scoping  provisions  for 
visible  alarms  contained  in  ADAAG 
4.1.3(14)  and  the  technical  provisions 
contained  in  ADAAG  4.28  (Alarms) 
would  apply.  Likewise,  the  scoping  and 
technical  provisions  for  counters 
referenced  in  ADAAG  7.2  (Sales  and 
Service  Counters,  Teller  Windows, 
Information  Counters)  would  apply. 

11.2  Courtrooms,  Hearing  Rooms,  and 
Chambers 

ADAAG  11.2.1  requires  that  where 
doors  or  gates,  jury  boxes,  witness 
stands,  fixed  seating,  speakers’ 
rostrums,  raised  daises,  litigants’,  court 
reporters’,  and  bailiffs’  stations,  and 
lecterns  are  provided,  each  must  be 
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accessible  and  on  an  accessible  route 
complying  with  ADAAG  4.3  (Accessible 
Route).  It  allows  judges’  benches  and 
clerks’  stations  to  be  either  accessible  or 
adaptable.  This  provision  further 
requires  that  the  accessible  route  to  each 
element  coincide  with  the  circulation 
path  provided  for  all  persons  using  the 
elements. 

Comment.  One  commenter  requested 
that  the  guidelines  allow  a  witness  with 
a  disability  to  enter  the  witness  stand 
from  a  restricted  corridor  outside  the 
courtroom.  Concern  was  raised  that  a 
jury,  watching  a  witness  with  a 
disability  wheel  up  a  ramp  within  the 
courtroom,  would  not  treat  the  witness 
in  the  same  manner  as  a  witness 
vvithout  a  disability. 

Response.  Since  all  witnesses  enter 
the  witness  stand  from  the  courtroom,  it 
would  be  inappropriate  to  require  a 
witness  with  a  disability  to  access  the 
witness  stand  from  a  restricted  corridor. 
No  changes  were  made  to  this  provision. 

Comment.  One  commenter  requested 
clarification  on  the  requirement  that  all 
elements  except  judges’  benches  and 
clerks’  stations  be  on  an  accessible 
route. 

Response.  As  stated  above,  ADAAG 
11.2.1  requires  that  where  doors  or 
gates,  jury  boxes,  witness  stands,  fixed 
seating,  litigants’,  court  reporters’,  and 
bailiffs’  stations,  lecterns,  speakers’ 
ro.strums  and  raised  daises  are  provided, 
each  must  be  accessible  and  on  an 
accessible  route  complying  with 
ADAAG  4.3  (Accessible  Route).  ADAAG 
11.2.1(4)  allows  fixed  judges’  benches 
ond  clerks’  stations  to  be  either 
accessible  or  adaptable.  Language  has 
been  added  at  ADAAG  11.2.1  to  clarify 
that  fixed  judges’  benches,  and  clerks’ 
stations  are  not  required  to  be  on  an 
accessible  route  if  those  elements  are 
designed  to  be  adaptable.  If  those 
elements  are  designed  to  be  adaptable, 
they  are  not  required  to  be  on  an 
accessible  route  until  they  are  modified 
at  a  later  date.  For  example,  in  new 
construction,  a  judge’s  bench  may  be 
designed  with  appropriate  maneuvering 
clearances  so  that  a  ramp  can  easily  be 
provided  at  a  later  date.  Therefore,  the 
judge’s  bench  is  not  required  to  be  on 
an  accessible  route  until  the  ramp  is 
installed., 

11.2.1(1)  Doors  or  Gates 

This  paragraph  requires  doors  or  gates 
designed  to  allow  passage  into  the  well 
of  the  courtroom,  the  witness  .stand,  the 
jury  box,  and  the  speaker’s  rostrum  and 
other  areas  to  comply  with  ADAAG  4.13 
(Doors).  Few  comments  were  received 
regarding  this  provision  and  no  changes 
were  made  to  this  section. 


11.2.1(2)  Jury  Boxes  and  Witness 
Stands 

This  provision  requires  all  jury  boxes 
and  witness  stands  to  be  accessible  and 
provide  an  unobstructed  turning  space 
complying  with  ADAAG  4.2.3 
(Wheelchair  Turning  Space).  It  further 
requires  controls  and  operating 
mechanisms  where  provided  for  use  by 
the  witness  or  juror  to  be  mounted  at  a 
maximum  height  of  48  inches  and 
comply  with  4.27.3  (Height)  and  4.27.4 
(Operation).  It  also  contains  an 
exception  for  alterations  where  it  is 
technically  infeasible  to  provide  a  fixed 
means  of  vertical  access  to  the  witness 
stand  or  jury  box. 

Comment.  The  NPRM  sought 
comment  on  whether  maneuvering 
space  should  be  required  in  the  jury 
box,  witness  stand,  judge’s  bench, 
clerk’s  station,  speaker’s  rostrum,  raised 
dais,  bailiffs  station  and  court  reporter’s 
station  and  the  costs  associated  with 
such  a  requirement.  The  majority  of 
commenters  supported  a  requirement 
for  maneuvering  space  in  all  areas; 
Included  in  these  was  the  City  of  New 
York  who  submitted  architectural  plans 
designed  by  the  New  York  Department 
of  General  Services  showing  how  they 
have  provided  full  accessibility  in  new 
construction.  A  few  commenters  felt  the 
requirement  for  full  maneuvering 
clearances  was  excessive.  Other 
commenters  supported  a  requirement 
for  maneuvering  space  only  in  public 
areas  (i.e.,  jury  box,  witness  stand, 
litigant  stations  and  spectator  area)  and 
providing  an  exception  for  work  stations 
which  would  be  covered  under  title  1  of 
the  ADA.  One  architecture  firm 
experienced  in  designing  judicial 
facilities,  thought  that  requiring 
maneuvering  space  would  expand  the 
well  of  the  courtroom  and  result  in 
reduced  sight  and  hearing  intelligibility 
of  the  participants. 

Response.  As  further  discussed  under 
11.2.1(4),  due  to  the  complexity  of 
courtroom  and  legislative  chamber 
design  and  the  difficulty  of  providing  an 
accommodation  which  may  require  a 
structural  change,  requiring 
maneuvering  clearances  will 
significantly  increase  the  accessibility 
and  usability  of  the  element  and,  in 
some  cases,  facilitate  a  reasonable 
accommodation  for  an  employee  in  the 
future.  The  interim  final  rule  contains  a 
requirement  for  maneuvering  clearances 
complying  with  AD.AAG  4.2.3.  The 
provision  requires  that  the  maneuvering 
space  serve  each  area  and  allows  either 
a  60  inch  diameter  turning  radius  or  a 
60  inch  by  60  inch  T-shaped  space  for 
a  pivoting  180-degree  turn.  For  example, 
maneuvering  space  for  the  v.'itness  box 


may  be  provided  within  the  witness  box 
or  at  a  landing  outside  the  witness  box. 

Comment.  The  proposed  rule  required 
the  wheelchair  accessible  space  in  a  jury 
box  or  witness  stand  comply  with 
ADAAG  4.33.2  (Size  of  Wheelchair 
Locations).  One  commenter  questioned 
whether  the  60  inch  depth  illustrated 
for  a  side  approach  to  a  wheelchair 
accessible  space  in  an  assembly  area  is 
appropriate  to  apply  to  the  accessible 
space  in  a  jury  box. 

Response.  ADAAG  4.33.2  references 
Figure  46  which  illustrates  different 
clear  floor  space  requirements 
depending  on  the  direction  of  approach 
to  the  wheelchair  accessible  space.  If  a 
forward  or  rear  approach  is  provided  to 
the  accessible  space,  the  minimum 
depth  of  the  space  is  48  inches.  If  a  side 
approach  is  provided  to  the  accessible 
space,  the  minimum  depth  of  the  space 
is  60  inches.  The  extra  depth  for  a  side 
approach  is  needed  to  accommodate  the 
turn  required  to  maneuver  into  and  out 
of  the  space.  These  clear  floor  space 
requirements  apply  whether  seating  is 
in  assembly  areas,  spectator  seating  in  a 
courtroom,  a  witness  stand,  jury  box,  or 
other  similar  areas. 

Comment.  One  commenter  suggested 
that  portable  lifts  be  included  in  the 
exception. 

Response.  Language  has  been  added 
in  the  exception  to  allow  the  use  of 
portable  lifts  complying  with  ADAAG 
4.11  (Platform  Lifts  (Wheelchair  Lifts)) 
in  alterations  where  it  is  technically 
infeasible  to  provide  a  fixed  means  of 
vertical  access.  ADAAG  4.11  references 
ASME  A17.1  Safety  Code  for  Elevators 
and  Escalators,  Part  XX,  1990  to 
incorporate  its  safety  requirements  for 
platform  lifts  (wheelchair  lifts).  The 
Board  recognizes  that  ASME  A17.1  does 
not  apply  to  portable  equipment  other 
than  portable  escalators.  However,  in 
requiring  portable  lifts  to  comply  with 
this  standard,  a  minimum  level  of  safety 
will  be  ensured.  Furthennore,  the 
applicable  exception  under  4. 1.3(5) 
(Accessible  Buildings:  New 
Construction)  has  been  revised  to  permit 
the  use  of  platform  lifts  or  wheelchair 
lifts  to  provide  access  to  raised  judges’ 
benches,  clerks’  stations,  speakers’ 
rostrums,  raised  daises,  jury  boxes  and 
witness  stands. 

Comment.  The  Design  Guide 
Subcommittee  recommended  that  the 
w’itness  box  be  exempt  from  the 
requirements  for  accessibility  as 
accommodations  could  be  made  on  an 
as  needed  basis  through  such 
alternatives  as  a  portable  witness  box, 
portable  lift  or  ramp.  The  commenter 
ftirther  stated  that,  at  the  discretio::  r.f 
the  presiding  judge,  any  witness  ir;;j  ■’ 
testify  from  the  weli  of  the  courtrooi.,  as 
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opposed  .to  within  the  defined  area  of 
the  witness  hox.  The  coramenter  felt 
that  an  alternative  location  does  not 
inherently  cany  an  implication  of  non¬ 
accommodation. 

Response.  A  fixed  means  of  vertical 
access  to  the  witness  stand  via  ramp  or 
lift  can  easily  be  provided  in  new 
construction  without  adversely  affecting 
the  spatial  or  psychological  relationship 
between  the  participants.  In  alterations, 
the  provision  allows  the  use  of  a 
portable  ramp  or  portable  lift  where  it 
is  technically  infeasible  to  provide  a 
fixed  means  of  vertical  access  to  the 
witness  stand  or  jury  box  as  long  as 
jurors  or  witnesses  with  disabilities  are 
inside  the  defined  area  of  the  jury  box 
or  witness  stand.  The  provision  does  not 
prohibit  the  use  of  portable  witness 
boxes.  However,  if  portable  witness 
boxes  are  used,  they  should  be  used  by 
all  witnesses,  not  just  those  with 
disabilities. 

Comment.  With  respect  to  the 
exception  for  alterations  to  jury  boxes 
and  witness  stands,  one  commenter 
questioned  how  clear  floor  space  can  be 
provided  in  alterations  for  a  portable 
ramp  and  yet  be  technically  infeasible  to 
provide  a  permanently  installed  ramp. 
Other  commenters  requested  that  the 
technical  specifications  for  portable 
rampts  be  clarified. 

Response.  In  altering  existing 
courtrooms  it  may  be  technically 
infeasible  to  provide  a  fixed  means  of 
vertical  access  to  the  jury  box  or  witness 
stand.  For  example,  if  providing  a 
permanent  ramp  to  a  witness  stand 
would  result  in  reducing  seating  needed 
to  meet  the  minimum  legal 
requirements  for  jurors  in  a  criminal 
case,  only  clear  floor  space  to 
accommodate  a  portable  ramp  would  be 
required.  In  the  above  example,  the 
clear  floor  space  provided  for  the 
portable  ramp  may  result  in  the  ramp 
projecting  into  the  well  of  the 
courtroom.  It  may  be  inconvenient  and, 
in  some  cases,  hazardous  to  have  a 
permanently  installed  ramp  project  into 
the  well  of  the  courtroom  at  all  times. 

In  allowing  the  exemption  in 
alterations,  the  interim  final  rule  is 
accommodating  structural  conditions 
while  ensuring  that  accessibility  is 
provided.  Portable  ramps  stored  under 
the  witness  box  is  one  solution  for 
alterations  as  long  as  such  ramps  meet 
all  the  technical  specifications  in 
ADAAG  4.8  (Ramps). 

All  ramps,  w'hether  portable  or 
permanently  installed,  are  required  to 
meet  the  technical  specifications  in 
ADAAG  4.8  (Ramps).  However,  in 
existing  buildings  or  facilities  w-here 
space  limitations  prohibit  the  use  of  a 
1:12  slope,  ADAAG  4.1.6(2)(a) 


(Accessible  Buildings:  Alterations)  does 
allow  a  slope  between  1:10  and  1:12  for 
a  maximum  rise  of  6  inches  and  a  siof>e 
between  1:8  and  1:10  for  a  maximum 
rise  of  3  inches.  This  provision  has  been 
clarified  by  referencing  ADAAG  4.8 
(Ramps). 

Comment.  One  commenter  stated  that 
control  of  the  microphone  is  maintained 
by  the  judge  or  other  court  employees 
and  that  the  reference  to  ADAAG  4.27.3 
(Height)  and  4.27.4  (Operation)  should 
be  eliminated. 

Response.  The  provision  has  been 
clarified  to  require  controls  and 
operating  mechanisms  to  comply  with 
ADAAG  4.27.3  (Height)  and  4.27.4 
(Operation)  where  provided  for  use  by 
the  witness  or  juror. 

11.2.1(3)  Si>ectator,  Press  and  Other 
Areas  with  Fixed  Seats 

This  pro\ision  specifies  the  number 
of  wheelchair  spaces  required  where 
spectator,  press,  or  other  areas  with 
fixed  seats  are  provided.  Where 
spectator  seating  capacity  exceeds  50 
and  is  located  on  one  level  that  is  not 
sloped  or  tiered,  the  accessible  spaces 
must  be  provided  in  more  than  one 
seating  row. 

Comment.  A  number  of  commenters 
from  organizations  representing 
individuals  with  disabilities  felt  that 
spectator  seating  areas  should  be 
required  to  have  dispersed  seats 
regardless  of  the  number  of  seats. 

Response.  ADAAG  4.1.3(19)(a) 
(Assembly  Areas)  requires  two 
wheelchair  spaces  where  the  seating 
capacity  is  26-50  but  does  not  require 
dispersal.  The  interim  final  rule  does 
not  require  dispersal  where  only  two 
accessible  spaces  are  provided  to  allow 
persons  with  disabilities  to  sit  next  to 
each  other.  No  changes  were  made  to 
this  provision. 

11.2.1(4)  Fixed  Judges’ Benches, 
Clerks’  Stations,  Speakers’  Rostrums, 
and  Raised  Daises 

This  provision  requires  that  fixed 
judges’  benches,  and  clerks’  stations  be 
either  accessible  or  adaptable  and  clear 
floor  space  for  a  forward  position  be 
provided  at  each  space.  As  discussed  in 
11.2.1(2),  a  requirement  for 
maneuvering  clearances  has  been 
added. 

Comment.  Several  commenters  were 
concerned  about  the  feasibility  of 
providing  a  front  approach  to  the 
judge’s  bench,  and  clerks’  stations,  and 
requested  clarification  of  the 
re<mirement. 

Response.  The  circulation  route  to  the 
judge’s  bench  and  clerks’  stations  will 
either  be  from  a  restricted  corridor 
behind  the  courtroom  or  from  the  side 


of  these  work  areas.  The  requirement  for 
clear  floor  space  for  a  front  approach 
does  not  refer  to  the  circulation  route  to 
these  areas.  However,  clear  floor  space 
must  be  provided  within  each  work  area 
to  allow  a  person  using  a  wheelchair  to 
position  themselves  at  the  work  station 
in  a  forward  position.  The  interim  final 
rule  clarifies  the  location  of  the  clear 
floor  space  requirement  for  a  firont 
approach. 

Comment.  Several  commenters 
requested  clarification  of  whether  all  or 
only  a  percentage  of  judges’  benches  are 
required  to  be  adaptable.  Other 
commenters  recommended  a 
requirement  for  100  percent  accessible 
judges’  benches  in  new  construction  as 
required  by  the  State  of  California. 
Commenters  stated  that  once  a  design  is 
proposed  for  providing  adequate  space 
for  full  accessibility,  there  is  no  reason 
to  require  adaptability.  Several 
commenters  requested  that  the 
provision  should  provide  examples  of 
adaptability  and  require  the  purchase  of 
lifts  or  ramps  for  future  installation  to 
ensure  that  it  is  not  an  undue  burden  to 
make  judges’  benches  fully  accessible  at 
a  later  date. 

Response.  The  legislative  history  of 
the  ADA  states  that  areas  used  only  by 
employees  as  work  areas  are  covered  by 
the  guidelines,  but  individual  work 
stations  are  not  required  to  be 
constructed  in  a  fully  accessible 
manner.  H.  Rept.  101—485,  pt.  3,  at  63. 
The  requirement  for  adaptability  for 
judges’  benches  and  other  work  areas  is 
consistent  with  the  legislative  history 
and  ADAAG  4.1.1(3)  (Areas  Used  Only 
by  Employees  as  Work  Areas)  which 
requires  areas  used  only  by  employees 
as  work  areas  be  designed  and 
constructed  so  that  individuals  with 
disabilities  can  approach,  enter,  and  exit 
the  area.  This  provision  requires  all 
judges’  benches  and  clerks'  stations  to 
be  either  accessible  or  adaptable  and 
describes  how  adaptability  is  applied  to 
these  areas.  Adaptability  means  that 
maneuvering  clearances  and  other 
features  (e.g.,  fixed  controls)  shall  be 
designed  into  the  space  so  that 
accessibiUty  can  easily  be  provided  at  a 
later  date.  For  example,  an  adaptable 
judge’s  bench  which  is  designed  for  a 
future  installation  of  a  ramp  or  lift 
would  have  the  required  maneuvering 
clearances  to  approach,  enter,  and  exit 
the  ramp  or  lift,  to  maneuver  at  the 
bench  (e.g..  knee  clearance),  and  to 
reach  any  fixed  controls  (e.g.,  alarm 
buttons)  already  designed  into  the 
space.  If  adaptability  is  provided,  the 
installation  of  a  ramp  or  lift  at  a  later 
date  should  not  require  any  additional 
structural  modifications  and  therelore 
should  not  be  an  undue  burden.  An 
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appendix  note  further  recommends  that 
equipment  such  as  a  ramp  be  availaljle 
so  that  accessibility  can  be 
accomplished  to  at  least  one  judge’s 
bench  and  clerk’s  station  to 
accommodate  court  proceedings.  Unlike 
typical  office  work  stations,  judges’ 
benches  and  clerks’  stations  are 
typically  elevated  6  inches  to  21  inches. 
Due  to  the  complexity  of  courtroom  and 
legislative  chamber  design  and  the 
difficulty  of  accommodating  subsequent 
physical  change,  the  Board  believes  that 
requiring  either  accessible  or  adaptable 
judges’  benches  and  clerks’  stations  will 
significantly  facilitate  a  reasonable 
accommodation  for  an  employee  in  the 
future. 

Comment.  One  commenter  requested 
clarification  that  where  doors  or  gates 
are  provided  at  a  lift,  maneuvering 
space  is  required  by  ADAAG  4.13 
(Doors),  and  controls  and  operating 
mechanisms  must  comply  with  the 
reach  ranges  in  4.2  (Space  Allowance 
and  Reach  Ranges). 

Response.  As  previously  disc\issed, 
ADAAG  11.2.1(1)  requires  doors  or  gates 
designed  to  allow  passage  into  the  \vell 
of  the  courtroom,  the  witness  stand,  the 
jury  box,  and  the  speaker’s  rostrum  and 
other  areas  to  comply  with  ADAAG  4.13 
(Doors).  Gates  provided  at  lifts  must  also 
comply  with  the  applicable  provisions 
of  ADAAG  4.13  (Doors).  Additional 
maneuvering  clearances  may  need  to  be 
provided  to  ensure  that  the  lift  is 
accessible  and  usable  by  persons  with 
disabilities.  For  example,  many  persons 
using  wheelchairs  entering  and  exiting 
a  platform  lift  in  one  direction  can  be 
accommodated  on  a  minimum  30  inch 
by  48  inch  lift.  However,  if  a  person  is 
required  to  make  a  90  degree  turn  either 
entering  or  exiting  the  platform  lift, 
additional  maneuvering  clearances  at 
the  lift  gale,  and  an  increase  in  the 
platform  size  will  need  to  be  provided. 

.  Applying  the  minimum  maneuvering 
clearances  at  doorways  and  gates 
illustrated  in  Figures  25  and  26  show 
that  the  required  clear  floor  space 
depends  on  whether  the  lift  door  can  be 
approached  straight  on  or  at  right 
angles,  and  whether  the  door  has  both 
a  latch  and  a  closer.  For  a  direct 
approach,  straight  through  the  lift. 
Figure  26  shows  that  a  lift  platform  with 
a  minimum  clear  space  of  48  inches  in 
the  direction  of  travel  is  required.  If  a 
right  angle  turn  must  be  made  on  the 
platform  to  exit.  Figure  25(h)  shows  that 
a  minimum  clear  width  of  54  inches 
perpendicular  to  the  direction  of 
approach  is  needed  to  accommodate  the 
turn.  However,  these  minimum 
clearances  only  illustrate  the  clearances 
needed  to  operate  the  gate  from  a  front 
approach,  assuming  the  gate  has  an 


operating  mechanism.  A  front  approach 
is  preferred  but  would  not  necessarily 
be  required  at  lift  doors  that 
automatically  unlatch,  since  they  do  not 
have  operating  mechanisms.  However, 
the  referenced  clearances  above  do  not 
take  into  account  the  difficulty  of 
making  a  90  degree  turn  while  backing 
out  of  the  lift,  a  particularly  difficult 
maneuver  for  a  person  who  \ises  a 
motorized  wheelchair.  Ideally,  the 
platform  lift  should  allow  sufficient 
space  for  a  person  to  make  a  360  degree 
turn  in  order  to  approach  the  gate  from 
a  forward  position.  Widening  the  gates 
to  provide  a  36  inch  to  42  inch  clear 
width  Vt^ill  provide  additional 
maneuvering  clearance. 

Comment.  One  commenter  thought 
that  providing  accessible  judges’ 
benches  might  “significantly  alter  the 
nature  or  design  of  the  facility’’  and 
therefore  should  be  exempt. 

Response.  Several  commenters 
provided  architectural  plans  illustrating 
fully  accessible  courtrooms.  Accessible 
judges’  benches  do  not  significantly 
alter  the  nature  or  design  of  the  facility. 
No  changes  were  made  to  this  provision. 

Comment.  One  commenter  preferred 
the  T-shaped  space  for  180  degree  turns 
rather  than  the  60  inch  diameter  turning 
radius. 

Response.  This  provision  references 
maneuvering  clearances  complying  with 
ADAAG  4.2.3  (Wheelchair  Turning 
Space)  which  allows  either  a  60  inch 
diameter  turning  radius  or  a  60  inch  by 
60  inch  T-shaped  space  for  a  pivoting 
180-degree  turn. 

11.2.1(5)  Fixed  Bailiffs’  Stations,  Court 
Reporters’ Stations,  Litigants’ and 
Counsel  Stations 

This  provision  specifies  the  minimum 
clear  floor  space,  table  height,  and  knee 
clearance  requirements  for  fixed  or 
built-in  stations  including  tables  for 
bailiffs’,  court  reporters’,  litigants’  and 
counsel  stations. 

Comment.  One  commenter  questioned 
whether  the  requirement  applied  to 
counsel  tables. 

Response.  Counsel  stations  were 
included  in  the  proposed  rule  by  use  of 
the  term  litigants’  stations.  The 
provision  has  been  clarified  to 
specifically  reference  counsel  tables. 

11.2.1(6)  Fixed  Lecterns 

This  provision  requires  fixed  lecterns 
to  provide  adjustable  heights.  At  least 
one  height  shall  be  between  28  inches 
to  34  inches  above  the  floor  and  have 
knee  clearance  to  accommodate  litigants 
and  speakers  who  use  wheelchairs. 

Comment.  One  commenter  requested 
clarification  on  whether  portable 


lecterns  can  be  provided  in  addition  to 
fixed  lecterns  in  new  construction. 

Response.  The  provision  does  not 
prohibit  the  use  of  portable  lecterns. 
However,  if  portable  lecterns  are  used, 
they  should  be  used  by  all  persons,  not 
just  those  with  disabilities.  Therefore, 
there  would  be  no  need  for  an 
additional  fixed  lectern.  No  changes 
were  made  to  this  provision. 

11.2.1(7)  Fixed  Speakers’  Rostrums 
and  Daises 

This  provision  requires  fixed 
speakers’  rostrums  and  at  least  one  fixed 
dais  to  be  accessible  and  comply  with 
ADAAG  4.32  (Fixed  or  Built-in  Seating 
and  Tables).  An  unobstructed  turning 
radius  and  clear  floor  space  for  a 
forward  position  must  be  provided 
serving  each  area. 

Comment.  The  proposed  rule  required 
that  fixed  speakers’  rostrums  and  at 
least  one  dais  be  adaptable.  One 
commenter  questioned  why  speaker’s 
rostrums  are  not  considered  common 
use  areas  and  required  to  be  fully 
accessible. 

Response.  Fixed  daises  and  speakers’ 
rostrums  are  commonly  provided  in 
legislative  meeting  rooms  in  a  State 
capitol  building,  city  council  chambers 
and  other  city  and  county  commission 
meeting  rooms.  Such  meeting  rooms 
may  be  made  available  for  use  by  the 
public  or  guests  may  be  invited  to 
address  the  assembly.  In  such  cases,  the 
speaker’s  rostrum  or  raised  daises 
would  not  be  an  area  used  only  by 
employees  as  a  work  area. 

Consequently,  the  proposed 
requirement  at  11.2.1(4)  for  adaptable 
speakers’  rostrums  and  raised  daises 
was  deleted  and  a  new  provision  has 
been  added  at  ADAAG  11.2.1(7) 
requiring  fixed  daises  and  speakers’ 
rostrums  to  be  accessible. 

11.3  Jury  Assembly  Areas  and  Jury 
Deliberation  Areas 

This  provision  requires  that  all  jury 
assembly  areas  and  jury  deliberation 
rooms  be  accessible.  No  comments  were 
received  on  this  provision  and  no 
changes  were  made. 

11.4  Courthouse  Holding  Facilities 

This  section  applies  a  scoping 
requirement  to  courthouse  holding 
facilities  includ'ng  central  holding  tells 
and  court-floor  hoid'-ng  cells  serving 
courtrooms.  Language  been  added  to 
clarify  that  at  least  one  cell  must  be 
accessible  where  central-holding  cells 
are  not  separated  by  age  or  sex. 
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1 1.4.2  Requirements  for  Accessible 
Cells 

This  section  contains  the  minimum 
requirements  for  accessible  cells. 

1 1. 4.2(1)  Doors  and  Doorways 

Paragraph  (1)  requires  that  doors  to 
accessible  spaces  on  an  accessible  route 
comply  with  ADAAG  4.1.3(7)  (Doors). 
However,  doors  to  accessible  spaces  and 
on  an  accessible  route  are  exempt  from 
the  requirements  pertaining  to  4.13.6 
(Maneuvering  Clearances),  4.13.9  (Door 
Hardware),  4.13.10  (Door  Closers), 

4.13.11  (Door  Opening  Force)  and 

4.13.12  (Automatic  Drors  and  Power- 
A.ssisted  Doors). 

Comment.  Several  correctional 
ofFicials  and  design  professionals 
indicated  that  design  requirements  may 
net:essilate  use  of  300  to  500  pound 
doors.  Such  doors  cannot  meet  the 
specification  for  closing  and  opening 
fon:es  in  ADAAG  4.13.10  (Door  Closers) 
and  4.13.11  (Door  Opening  Force) 
without,  at  a  minimum,  pow’er-assist 
devices. 

Response.  In  the  interim  final  rule,  a 
reference  to  the  specifications  for  door 
closers  (ADAAG  4.13.10)  has  been 
added  in  the  exception  at  ADAAG 
11.4.2(1)  (Doors  and  Doorways). 

11.4.2(2)  Restrooms 

Paragraph  (2)  requires  toilet  facilities 
to  comply  with  ADAAG  4.22  (Toilet 
Rooms)  and  bathing  facilities  to  comply 
with  ADAAG  4.23  (Bathrooms.  Bathing 
Facilities,  and  Shower  Rooms). 

Comment.  The  NPRM  sought 
comment  on  grab  bar  design,  security 
concerns,  and  the  potential  for  suicides 
in  holding  cells  and  detention  and 
correctional  facilities.  A  majority  of  the 
commenters  indicated  that  grab  bars  in 
accessible  cells  do  not  pose  any  more  of 
a  suicide  or  security  risk  than  other  ceil 
features  such  as  cell  grills,  bed  frames 
and  air  circulation  vents.  The  Nebraska 
Commission  on  Law  Enforcement  and 
Criminal  Justice  stated  that: 

Effective  suicide  prevention  is  m>t 
accomplished  solely  by  rendering  a  cell 
protrusion-free.  A  jail's  physical  plant  cannot 
be  designed,  constructed  or  altered  to  ensure 
it  is  ‘‘suicide-proof ’.  Effective  suicide 
prevention  is  a  function  of  screening  at 
admission,  appropriate  classification, 
adequate  staff  training  and  vigilant  staff 
supervision  as  well  as  physical  plant  design. 

None  of  the  commenters  cited  a 
specific  case  in  w'hicb  an  inmate  used 
a  grab  bar  to  commit  suicide.  However, 
at  least  one  commenter  stated  that  this 
could  be  a  result  of  the  under-reporting 
of  jail  suicides  throughout  the  country 
and  the  fact  that  grab  bars  are  not  yet 
predominantly  provided.  Several 
commenters  were  less  concerned  about 


persons  with  disabilities  misusing  the 
grab  bars  than  other  detainees  or 
inmates  who,  due  to  overcrowding, 
could  be  occupying  the  accessible  cells. 
Most  commenters  felt  grab  bars  can  be 
designed  and  installed  in  new' 
construction  without  posing  a  security 
risk.  Commenters  provided  several 
examples  such  as  designing  an  infill 
welded  plate  to  close  the  gap  between 
the  grab  bar  and  wall  and  using 
“embeds  with  welded  connections  or 
embeds  with  security  screws.”  The 
latter  method  would  allow  the  removal 
of  the  grab  bars  w'hen  a  person  w'ith  a 
disability  was  not  using  the  cell.  One 
commenter  further  suggested  that  where 
an  infill  welded  plate  is  used,  the 
outside  diameter  should  be  enlarged  to 
two  inches  to  compensate  for  the 
inability  to  totally  wrap  one’s  fingers 
around  the  bar’s  surface.  Several 
commenters  added  that  clustering  the 
accessible  cells  would  enhance  the 
ability  to  effectively  monitor  detainees 
and  inmates  and  further  minimize 
security  risks.  Other  suggestions 
included  limiting  the  accessible  cells 
only  to  detainees  or  inmates  with 
disabilities;  locating  the  accessible  cell 
in  the  infirmary  or  other  health  care 
unit:  or  requiring  grab  bars  only  in 
institutions  with  sentenced  inmates 
where  behavior  is  more  predictable. 

Response.  Based  on  the  responses  to 
this  provision,  grab  bars  can  be  properly 
designed  and  installed  in  new 
construction  without  posing  a  security 
risk.  No  changes  were  made  to  this 
provision. 

Comment.  Several  commenters 
suggested  that  an  exemption  be 
provided  for  alterations.  One 
commenter  stated  that  the  use  of  steel 
embeds  is  stnicturally  impracticable 
insofar  as  the  installation  of  embeds 
would  require  reconstruction  of  the 
entire  wall  into  which  the  embed  was 
installed.  The  commenter  further  stated 
that  a  grab  bar  could  be  welded  to  a 
steel  plate  bolted  through  an  existing 
wall  to  another  steel  plate  on  the  back 
of  the  wall.  However,  several  factors 
would  determine  the  feasibility  of  this 
solution  including  whether  the  back  of 
the  wall  is  available  to  hold  a  steel  plate 
as  well  as  the  type  of  existing  wall  upon 
which  the  steel  plate  is  installed. 

Response.  If  compliance  with 
alterations  requirements  is  technically 
infeasible,  ADAAG  4.1.6(l)(j)  requires 
that  the  alteration  provide  accessibility 
to  the  maximum  extent  feasible. 
Technically  infeasible  means,  with 
respect  to  an  alteration  of  a  building  or 
a  facility,  that  it  has  little  likelihood  of 
being  accomplished  because  existing 
structural  conditions  would  require 
removing  or  altering  a  load-bearing 


mem))er  which  is  an  essential  part  of  the 
staictural  frame;  or  because  other 
exi.stirig  physical  or  site  constraints 
prohibit  modification  or  addition  of 
elements,  spaces,  or  features  which  are 
in  full  and  strict  compliance  with  the 
minimum  requirements  for  new 
construction  and  which  are  necessary  to 
provide  accessibility.  Any  elements  or 
features  of  the  building  or  facility  that 
are  being  altered  and  can  be  made 
accessible  are  required  to  be  made 
accessible  within  the  scope  of  the 
alteration.  There  may  be  circumstances 
in  an  alteration  to  holding  cells  where 
grab  bars  cannot  be  securely  attached  to 
meet  security  requirements  due  to 
structural  conditions  in  an  existing  wall. 
In  such  cases,  the  installation  of  grab 
bars  would  not  be  required  because  it 
would  be  technically  infeasible. 

Comment.  Several  combination 
stainless  steel  water  closet  and  lavatory 
units  are  available  that  cannot 
incorporate  a  36  inch  grab  bar  behind 
the  water  closet.  The  NPRM  asked 
whether  standard  combination  units  are 
available  which  meet  the  requirements 
of  the  proposed  guidelines  and  whether 
combination  units  are  required  to  the 
exclusion  of  separate  fixtures  by  any 
State,  local  or  other  codes. 
Manufacturers  acknowledged  that  the 
standard  design  of  combination  units, 
including  those  otherwise  considered 
accessible  by  the  industry,  do  not  fully 
meet  ADAAG  specifications.  One 
commenter  stated  that  combination 
units  are  preferred  because  only  one 
wall  opening  is  required  for  plumbing 
connections,  rather  than  two  wall 
openings  if  separate  fixtures  are 
provided.  Another  commenter  added 
that  a  typical  cell  design  provides  a 
single  plumbing  chase  which  will  serve 
two  cells.  These  chases  are  built  on  an 
angle  in  order  to  maximize  the  space 
available'and  can  easily  accommodate  a 
combination  unit.  One  manufacturer 
stated  that  although  the  combination 
unit  does  not  fully  comply  with  the 
proposed  guidelines,  the  design  of 
combination  uAits  provides  maximum 
strength  and  security  within  the 
practical  limits  of  manufacturing.  The 
commenter  was  concerned  that 
lengthening  the  combination  unit  to 
accommodate  a  36  inch  long  grab  bar 
would'make  the  unit  less  able  to 
withstand  the  stresses  it  may  be 
subjected  to  through  vandalism.  The 
commenter  further  noted  that  a  shorter 
grab  bar  can  be  provided.  Several 
correctional  agencies  commented  that 
combination  units  are  used  primarily 
because  they  require  less  space  than 
separate  fixtures.  The  only  source 
identified  as  actually  requiring 
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combination  units  was  Virginia’s 
“Guide  of  Minimum  Standards  in 
Design  emd  Construction  of  Jail 
Facilities”  which  requires  such  units  in 
maximum  security  cells.  A  few 
commenters  took  the  position  that  if 
combination  units  are  not  accessible, 
then  separate  fixtures  should  be 
required.  A  number  of  commenters 
recommended  that  an  exception  be 
provided  for  a  reduced  grab  bar  length 
in  alterations  to  mitigate  the  structural 
and  plumbing  chase  modifications 
required  in  making  the  cell  accessible. 

Response.  Comments  indicated  that 
although  the  use  of  combination  units 
are  preferred  for  space  efficiency  and 
security  and  required  by  at  least  one 
State’s  guidelines  for  jail  facilities,  they 
are  not  mandatory.  An  ext^ption  for  the 
length  of  the  rear  grab  bar  on 
combination  units  has  not  been 
provided  in  new  construction  or 
alterations  since  separate,  accessible 
lavatories  and  toilets  are  readily 
available. 

In  an  alteration  to  toilet  and  lavatory 
fixtures,  ADAAG  4.1.6(l)(b)  requires 
that  accessible  fixtures  be  provided  in 
compliance  with  the  applicable 
provisions  for  new  con.struction. 
However,  as  described  above,  if 
compliance  with  the  alteration 
requirements  is  technically  infeasible, 
ADAAG  4.1.6(l)(j)  requires  that  the 
alteration  provide  accessibility  to  the 
maximum  extent  feasible.  For  example, 
if  providing  separate  accessible  fixtures 
would  necessitate  combining  two  cells 
to  create  one  accessible  cell  or  where 
the  existing  plumbing  chase 
construction  would  preclude  recessing 
connections  for  separate  fixtures, 
combination  units  may  be  utilized. 
AD.\AG  4.1.6(l)(j)  still  requires  that  the 
alteration  provide  accessibility  to  the 
maximum  extent  feasible.  Therefore,  the 
combination  unit  that  most  closely 
complies  with  the  technical  provisions 
for  toilets  and  lavatories  should  be 
provided. 

11.4.2(3)  Beds 

11.4.2(4)  Drinking  Fountains  and 
Water  Coolers 

11.4.2(5)  Fixed  or  Built-in  Seating  and 
Tables 

ADAAG  11.4.2(3)  requires  that 
accessible  clear  floor  space  be  provided 
on  one  side  of  beds.  ADAAG  11.4.2(4) 
requires  drinking  fountains  and  water 
coolers  serving  accessible  cells  to  be 
accessible  to  individuals  who  use 
wheelchairs  and  those  who  have 
difficulty  bending  or  stooping.  ADAAG 
11.4.2(5)  requires  fixed  or  built-in 
seating  to  be  accessible.  No  comments 


were  received  regarding  these 
provisions  and  no  changes  were  made. 

11.4.2(6)  Fixed  Benches 

This  provision  requires  that  fixed 
benches  be  mounted  between  17  inches 
and  19  inches  above  the  finish  floor  and 
meet  minimum  structural  requirements. 

Comment  The  proposed  rule  required 
that  fixed  benches  be  a  minimum  of  24 
inches  by  48  inches.  One  commenter 
noted  that  benches  with  excessive  depth 
force  a  slouched  posture,  and  place  an 
uncomfortable  pressure  on  the  backs  of 
the  knees.  The  commenter  further  stated 
that  commercial  benches  are  typically 
18  to  21  inches  deep. 

Response.  The  Board  agrees  with  the 
commenter  and  recognizes  that  the 
proposed  dimensions  were  derived  from 
specifications  for  dres.sing  room  benches 
in  ADAAG  4.35  (Dressing  and  Fitting 
Rooms)  which  take  into  account  the  use 
of  benches  for  dressing  and  undressing. 
Since  benches  in  holding  cells  are  not 
specifically  intended  for  this  purpose, 
the  proposed  requirement  for  a 
minimum  size  has  been  deleted.  The 
interim  final  rule  has  retained  the 
requirements  for  mounting  height  and 
.structural  strength. 

11.4.3  Visiting  Areas 

This  section  requires  that  where  fixed 
cubicles  are  provided,  at  least  5  percent, 
but  not  less  than  one,  must  have  the 
maximum  counter  height  and  knee 
clearance  underneath  as  required  by 
ADAAG  4.32  (Fixed  or  Built-in  Seating 
or  Tables)  on  both  the  public  and 
detainee  sides.  It  also  requires  a  method 
to  facilitate  voice  communication  if 
solid  partitions  or  security  glazing 
.separates  visitors  from  detainees. 

Comment.  The  NPRM  asked  whether 
at  least  one  cubicle  should  be  accessible 
on  both  sides  to  accommodate  those 
situations  where  both  the  detainee  and 
visitor  require  accessible  features.  The 
majority  of  commenters  supported  a 
requirement  that  at  least  one  cubicle  be 
accessible  on  both  sides.  Several 
commenters  from  organizations 
representing  persons  with  disabilities 
proposed  that  all  cubicles  be  accessible. 
One  commenter  felt  accommodations 
should  be  mandated,  but  discretion 
should  be  given  to  the  facility  to  design 
the  best  remedy. 

Response.  The  Board  agrees  with  the 
majority  of  the  commenters.  This 
provision  has  been  changed  to  require 
that  at  least  one  cubicle  be  accessible  on 
both  sides. 

Comment.  One  commenter  thought 
the  scoping  of  5  percent  was  excessive 
considering  most  visiting  areas  use  non- 
fixed  tables  and  chairs  and  that  the 


percentage  of  the  inmate  population  that 
have  disabilities  is  low. 

Response.  The  scoping  and  technical 
specification  is  consistent  with  ADAAG 
4.1.3(18)  (Fixed  or  Built-in  Seating) 
which  requires  that  5  percent,  but  not 
less  than  one,  of  the  built-in  seating 
areas  or  tables  and  counters  in  public 
and  common  use  areas  have  a  maximum 
height  of  34  inches  and  knee  clearance 
underneath.  A  visiting  area  would  have 
to  have  twenty  built-in  cubicles  to 
trigger  a  second  accessible  cubicle.  No 
changes  were  made  to  this  scoping 
provision. 

Comment.  One  commenter 
recommended  that  the  reference  to 
"safety  glass’’  be  substituted  with 
"safety  glazing". 

Response.  The  interim  final  rule  has 
been  modified  to  reference  “security 
glazing”.  The  change  in  terminology  is 
more  inclusive  and  includes,  but  is  not 
limited  to,  glass,  safety  glass,  and 
polycarbonate. 

Comment.  The  proposed  rule  required 
that  the  accessible  cubicle  be  identified 
on  each  side  by  the  international  symbol 
of  accessibility.  Several  commenters 
were  concerned  about  vandalism  and 
pointed  out  that  such  signage  was 
unnecessary  as  visitors  and  detainees 
are  escorted  to  the  cubicle  area. 

Response.  The  Board  agrees  with  the 
concern  raised  by  the  commenters.  The 
requirement  for  signage  identifying  the 
accessible  cubicle  has  been  deleted  in 
the  interim  final  rule. 

11.5  Restricted  and  Secured  Entrances 

This  provision  requires  that,  where 
provided,  at  least  one  restricted  and  at 
least  one  secured  entrance  be  accessible. 
Restricted  entrances  differ  from  public 
entrances  in  that  they  are  used  by 
judges,  court  personnel  and  other 
authorized  parties,  such  as  jurors,  on  a 
controlled  basis.  Secured  entrances  are 
used  by  detainees  and  detention 
officers. 

Comment.  The  NPRM  sought 
comment  on  the  cost  impact  of  requiring 
at  least  one  restricted  entrance  and  at 
least  one  secured  entrance  to  be 
accessible.  The  majority  of  commenters 
considered  the  cost  negligible.  One 
commenter  stated  that  cost  was  not 
relevant  as  separate  entrances  are  a 
mandatory  program  requirement.  Two 
commenters  recommended  that  all 
secured  entrances  be  accessible.  Several 
.correctional  officials  and  design 
professionals  indicated  that  design 
requirements  may  necessitate  use  of  300 
to  500  pound  doors.  Such  doors  cannot 
meet  the  specification  for  closing  and 
opening  forces  in  ADAAG  4.13.10  (Door 
Closers)  and  4.13.11  (Door  Opening 
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Force)  without,  at  a  minimum,  power- 
assist  devices. 

Response.  The  NPRM  included  an 
exception  at  11.6  for  doors  on  an 
accessible  route  through  fixed  security 
barriers.  Under  this  exception,  doors 
operated  only  by  security  personnel 
were  exempt  from  the  requirements  for 
maneuvering  clearance  at  doors  (4.13.6), 
accessible  door  hardware  (4.13.9), 
opening  forces  (4.13.11),  and  ^ 
specifications  for  automatic  doors 
(4.13.12)  if  provided.  This  exception  has 
been  moved  to  ADAAG  11.5  (Restricted 
and  Secured  Entrances)  to  apply  to 
secured  entrances.  In  addition,  a 
reference  to  the  requirements  for  door 
closers  (4.13.10)  has  been  added  to  the 
exception. 

Comment.  In  the  NPRM,  at  least  one 
restricted  and  secured  entrance  was 
required  to  be  accessible  according  to 
ADAAG  4.14  (Entrances).  ADAAG 
4.14.1  requires,  in  part,  that  accessible 
entrances  “shall  be  connected  by  an 
accessible  route  to  public  transportation 
stops,  to  accessible  parking  and 
passenger  loading  zones,  and  to  public 
streets  or  sidewalks  if  available  *  *  *” 
One  comment  indicated  that  entrances 
used  by  inmates  or  detainees  and  not 
the  public  should  not  be  required  to  be 
connected  by  an  accessible  route  to  such 
elements  since  inmates  usually  arrive 
from  system-operated  vehicles  and  not 
from  public  transportation  stops, 
parking  spaces,  or  public  streets  and 
sidewalks. 

Response.  ADAAG  4.14  requires 
accessible  entrances  to  be  connected  by 
an  accessible  route  to  public 
transportation  stops,  accessible  parking, 
passenger  loading  zones  and  public 
streets  or  sidewalks  if  available.  The 
interim  final  rule  contains  an  exemption 
at  secured  entrances  for  a  connecting 
accessible  route  to  public  transportation 
stops,  parking  spaces,  or  public  streets 
and  sidewalks  but  not  passenger  loading 
zones.  An  example  of  a  passenger 
loading  zone  at  a  secured  entrance 
would  be  where  detainees  arrive  or 
depart  from  a  system-operated  vehicle. 
The  provision  clarifies  that  such 
passenger  loading  zones,  where 
provided,  must  comply  with  ADAAG 

4.6.6  (Passenger  Loading  Zones). 

11.6  Security  Systems 

This  provision  requires  an  accessible 
route  complying  with  4.3  (Accessible 
Route)  to  be  provided  through  fixed 
security  barriers  at  required  accessible 
entrances.  Where  security  barriers 
incorporate  equipment  such  as  metal 
detectors,  fluoroscopes,  or  other  similar 
devices  which  cannot  be  made 
accessible,  an  accessible  route  is 
required  adjacent  to  such  security 


screening  devices  to  facilitate  an 
equivalent  path  of  travel.  Few 
comments  were  received  regarding  this 
provision  and  no  changes  were  made. 

The  interim  final  rule  has  been 
clarified  to  require  an  accessible  route 
through  fixed  security  barriers  at 
required  accessible  entrances.  Where 
additional  accessible  entrances  with 
security  systems  are  provided,  it  is 
recommended  that  an  accessible  route 
be  provided  through  those  security 
systems  as  well.  As  discussed  under 
section  11.5  (Restricted  and  Secured 
Entrances)  the  exception  for  doors  and 
doorways  has  been  moved  to  section 
11.5. 

11.7  Two-way  Communication 
Systems 

This  provision  requires  that  where  a 
two-way  communication  system  is 
provided  to  gain  admittance  to  a  facility 
or  to  restricted  areas  within  the  facility, 
the  system  shall  provide  both  visible 
and  audible  signals  and  shall  comply 
with  4.27  (Controls  and  Operating 
Mechanisms).  Few  comments  were 
received  regarding  this  provision  and  no 
changes  w'ere  made. 

11.8  Electrical  Outlets,  Wiring  and 
Conduit 

This  provision  requires  that  electrical 
outlets  and  appropriate  wiring,  conduit, 
or  raceways  be  provided  in  specific 
areas  to  support  communication 
equipment  for  persons  with  disabilities. 
State  and  local  codes  may  contain 
provisions  for  the  number  and  general 
placement  of  convenience  outlets.  This 
provision  would  require  additional 
outlets  to  accommodate  specific  use 
requirements  for  communication  access. 
Examples  of  current  technology  which 
assists  persons  with  hearing 
impairments  include  assistive  listening 
systems,  or  computer  assisted  real-time 
transcription.  Examples  of  current 
technology  which  assists  persons  with 
vision  impairments  includes 
computerized  reading  devices  with 
braille  or  magnification  capability  or 
closed  circuit  television  reading  or 
viewing  devices.  Where  State  and  local 
codes  specifically  require  outlets  to 
support  communication  equipment,  this 
provision  would  be  satisfied  if  such 
outlets  are  provided  in  the  specific 
locations  required  by  this  provision. 

Comment.  The  NPRM  sought  • 
comment  on  the  cost  of  providing 
wiring,  conduit  or  raceways  in  new 
construction.  Several  ccmmenters 
considered  the  cost  minimal  in  new 
construction.  The  majority  of 
commenters  supported  the  provision.  A 
few  comments  from  individuals  with 
disabilities  and  their  organizations 


recommended  including  spectator  areas, 
bailiffs’  station^,  speakers’  rostrums, 
raised  daises  and  all  meeting  rooms,  not 
just  those  designated  for  public  use,  to 
the  provision.  Other  commenters 
questioned  the  need  for  this  provision 
as  future  technology  may  utilize 
infrared/ wireless  or  fiber  optics. 

Response.  Language  has  oeen  added 
to  this  provision  to  include  spectator 
areas.  While  technology  such  as 
infirared/wireless  or  fiber  optics  is 
rapidly  developing,  it  is  not  yet  readily 
available.  However,  this  provision 
would  not  prohibit  the  use  of 
technology  utilizing  infrared,  wireless 
or  fiber  optics  when  it  is  readily 
available. 

Comment.  One  commenter  requested 
clarification  on  w'hether  the 
recommendations  for  duplex  outlets  in 
the  U.S.  Courts  Design  Guide  satisfies 
the  ADAAG  requirements  in  section 

11.8  (Electrical  Outlets,  Wiring  and 
Conduit). 

Response.  The  U.S.  Courts  Design 
Guide  recommends  that  adequate  power 
outlets  be  provided  to  support  a  wide 
variety  of  automated  and  regular  office 
equipment.  This  provi.sion  specifically 
requires  electrical  outlets  to  support 
communication  equipment  for  persons 
with  disabilities. 

Comment.  One  commenter  requested 
that  persons  with  speech/language 
disabilities  be  mentioned  as  benefiting 
from  this  provision  as  augmentative  or 
alternative  communication  devices  may 
need  recharging. 

Response.  The  Board  agrees  with  the 
commenter  that  persons  other  than 
those  v/ith  hearing  and  vision 
impairments  will  benefit  from  this 
provision.  The  interim  final  rule  deletes 
the  specific  reference  to  persons  with 
hearing  and  vision  impairments. 

11.9  Permanently  Installed  Assistive 
Listening  Systems 

This  section  requires  certain  areas  in 
judicial,  legislative  and  regulatory 
facilities  to  have  a  permanently 
installed  assistive  listening  system. 

Comment.  The  NPRM  a^ed  whether 
the  proposed  requirement  for  50  percent 
permanently  installed  assistive  listening 
systems  met  the  needs  of  persons  with 
hearing  impairments  and  on  the  costs 
associated  with  providing  permanently 
installed  assistive  listening  systems. 

One  commenter  requested  clarification 
that  the  other  50  percent  must  be 
accessible  with  portable  assistive 
listening  systems.  Several  commenters 
recommended  a  requirement  for  100 
percent  permanently  installed  assistive 
listening  systems.  These  commenters 
cited  operational  problems  such  as 
scheduling  and  the  inability  of  staff  to 
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locate  and  set  up  portable  systems. 

Other  commenters  preferred  portable 
systems  because  they  believe  them  to  be 
more  flexible,  cost  effective  and  easier 
to  replace  as  technology  evolves.  Other 
commenters  were  concerned  that  other 
methods  to  facilitate  communication 
would  not  be  provided. 

Response.  The  guidelines  facilitate 
greater  flexibility  in  the  types  of 
assistive  listening  devices  a  facility  may 
offer  by  requiring  50  percent 
permanently  installed  assistive  listening 
systems  and  requiring  electrical  outlets 
in  11.8  (Electrical  Outlets,  Wiring,  and 
Conduit  for  Communication  Systems) 
and  allowing  the  remaining  50  percent 
of  the  rooms  to  utilize  portable  devices. 
The  provisions  for  permanently 
installed  assistive  listening  systems  in 
this  section  and  for  electrical  outlets, 
wiring,  and  conduit  in  ADAAG  11.8  is 
intended  to  enable  a  facility  to 
maximize  its  choices  in  selecting  the 
most  effective  method  of  assistive 
communication  equipment  to 
accommodate  persons  with  disabilities. 
However,  the  requirement  for  50  percent 
permanently  installed  assistive  listening 
systems  should  not  be  interpreted  as  the 
only  method  of  communication  a 
facility  is  required  to  provide.  For 
example,  computer-aided  transcription 
might  be  a  more  appropriate  auxiliary 
aid  for  a  person  who  is  deaf  or  has  a 
severe  hearing  loss.  The  Department  of 
Justice  regulations  implementing  title  II 
of  the  ADA  require  public  entities  to 
take  such  steps  as  may  be  necessary  to 
ensure  effective  communication  for 
individuals  with  hearing  impairments, 
unless  it  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  service, 
program,  or  activity  or  in  undue 
financial  and  administrative  burdens. 

{28  CFR  35.160(a)  and  28  CFR  35.164). 
No  changes  were  made  in  the  interim 
final  rule. 

Comment.  One  commenter  suggested 
that  language  be  added  to  ensure  that  50 
percent  of  each  typre  of  hearing  room 
designated  for  public  use  in  regulatory 
facilities  be  required  to  have  a 
permanently  installed  assistive  listening 
system.  The  commenter  thought  that 
different  departments  such  as  zoning  or 
motor  vehicles  may  have  their  own 
hearing  room.  One  commenter 
suggested  that  mediation  rooms  he 
required  to  have  a  permanently  installed 
assistive  listening  system.  Several 
commenters  recommended  a 
requirement  for  assistive  listening 
systems  with  two  channel  receiver  units 
to  allow  a  second  channel  to  be  u.sed  for 
real  time  video  description  for  persons 
with  vision  impairments. 

Response.  Different  departments  in 
regulatory  facilities  may  have  their  own 


hearing  rooms.  If  the  interim  final  rule 
required  50  percent  of  each  type  of 
hearing  room  designated  for  public  use 
in  regulatory  facilities  to  have  a 
permanently  installed  assistive  listening 
system,  it  may  result  in  100  percent 
coverage.  For  reasons  cited  above,  the 
interim  final  rule  allows  some  degree  of 
flexibility  in  accommodating  persons 
with  hearing  impairments.  Mediation 
rooms  would  be  covered  imder  the 
requirement  for  hearing  rooms.  A 
hearing  room  or  mediation  room  is  a 
room  where  deliberation  occurs. 

In  most  instances,  court  proceedings 
are  primarily  verbal.  However,  in  those 
instances  where  an  accommodation 
needs  to  be  provided  to  both  a  person 
with  a  hearing  impairment  and  a  person 
with  a  vision  impairment,  an  additional 
portable  system  can  be  provided. 

Comment.  One  commenter  requested 
clarification  on  what  type  of  alteration 
in  Judicial  facilities  would  trigger  a 
permanently  installed  assistive  listening 
system. 

Response.  If  existing  elements,  spaces, 
or  common  areas  are  altered,  ADAAG 
4.1.6(b)  requires  that  each  such  altered 
element,  space,  feature,  or  area  meet  the 
new  construction  requirements.  For 
example,  an  alteration  replacing  the 
public  announr.ement  system  in  a 
courtroom  would  require  the 
installation  of  an  assistive  listening 
system.  An  alteration  limited  to 
replacing  the  judge’s  bench  would  not 
trigger  the  requirement  for  a 
permanently  installed  as.sistive  listening 
system.  However,  if  alteraticuis  of  single 
elements,  when  considered  together, 
amount  to  an  alteration  of  a  room  or 
space  in  a  building  or  facility,  ADAAG 
4.1.6(c)  requires  that  the  entire  space 
meet  the  new  construction 
requirements.  Facilities  are  encouraged 
to  consider  each  project  as  an 
opportunity  to  further  the  acces-sibility 
of  its  facility  and  should  not 
unnecessarily  restrict  the  scope  of  work 
so  as  to  avoid  the  requirements  for  new 
accessible  elements  or  construction. 

Comment.  One  commenter  thought 
the  language  “designated  for  public 
use’’  was  confusing. 

Response.  As  provided  in  the 
appendix  note  at  Al  1.9(2),  this  section 
does  not  require  permanently  installed 
assistive  listening  systems  in  conference 
rooms  restricted  to  use  by  employees, 
consultants  and  other  invited  guest.s. 

Nor  does  this  section  require  such 
systems  in  a  space  which  is  only 
occasionally  or  sporadically  used  for 
legislative  or  regulatory  business  such 
as  a  town  meeting  held  in  a  high  school 
cafeteria.  The  term  “designated  for 
public  use”  refers  only  to  those  areas  of 
a  facility  in  which  public  debate. 


discussion  or  regulation  takes  place. 
Examples  of  hearing  rooms  or  meeting 
rooms  in  regulatory  facilities  would 
include  rooms  in  which  hearings  are 
held  on  zoning  applications  or  waivers 
or  where  town  council  meetings  or 
school  board  meetings  are  conducted. 

On  the  State  level,  a  hearing  or  meeting 
room  might  be  the  committee  room  in 
a  State  legislative  fecility.  In  judicial 
facilities,  a  hearing  or  meeting  room 
might  be  the  judge’s  chambers  or  a 
mediation  room.  No  changes  were  made 
to  this  provision. 

Comment.  Several  comments  were 
received  regarding  the  number  of 
required  receivers.  Some  commenters 
felt  the  required  number  of  receivers 
should  not  be  tied  to  the  occupant  load 
of  each  covered  room.  Other 
commenters  were  concerned  that  the 
proposed  four  percent  may  not 
accurately  reflect  the  size  of  the 
population  that  may  use  assistive 
listening  systems  and  cited  a  paper  on 
“Hearing  Impairment  and  Elderly 
People”  issued  in  1986  by  the  Office  of 
Technology  Assessment. 

Response.  The  four  percent  figure  is 
based  on  a  Bureau  of  the  Census 
estimate  of  the  number  of  persons  aged 
15  and  over  who  have  difficulty  hearing 
what  is  said  in  a  normal  conversation 
with  another  person,  excluding  those 
who  cannot  hear  at  all.  See  “Bureau  of 
Census,  Disability  Functional  Limitation 
and  Insurance  Coverage”  (1984-85). 
How'ever,  it  should  be  noted  that  the 
guidelines  are  minimum  requirements. 

If  there  is  a  greater  demand  for  more 
receivers,  the  Department  of  Justice 
regulations  implementing  title  II  of  the 
AI3a  requires  public  entities  to  take 
such  sieps  as  may  be  necessary  to 
ensure  effective  communication  with 
individuals  with  hearing  impairments, 
unless  it  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  service, 
pregram,  or  activity  or  in  undue 
financial  and  administrative  burdens. 
See  28  CFR  35.160(a)  and  28  CFR 
35.164.  No  changes  were  made  in  the 
interim  final  rule. 

Comment.  Several  commenters  stated 
that  many  people  do  not  know  what  an 
assistive  listening  system  is  or  how  to 
use  it.  The  commenters  suggested  that 
in  addition  to  indicating  the  availability 
of  such  equipment,  signage  should  also 
be  required  to  indicate  an  office  where 
persons  can  ret;eive  additional 
information  and  insthictions  on  the  use 
of  the  equipment. 

Response.  The  provision  requires  an 
informational  sign  to  be  posted  in  a 
prominent  place  indicating  the 
availability  of  assistive  listening 
sy.stems,  computer-aided  transcription 
systems,  or  other  communication 
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equipment  for  persons  with  vision  or 
hearing  impairments.  This  sign  must 
include  the  international  symbol  of 
access  for  hearing  loss.  It  is 
recommended  that  signage  also  indicate 
the  location  of  such  systems  and  that 
instructions  be  provided  on  how  to  use 
the  equipment.  No  changes  were  made 
to  this  provision. 

Comment.  The  National  Center  for 
Law  and  Deafness  recommended  that 
the  chart  in  Table  A2  of  the  appendix 
(Summary  of  Assistive  Listening 
Devices)  be  changed  to  reflect  recent 
technological  developments. 

Response.  The  Board  agrees  with  the 
commenter  and  has  included  a  more 
recent  comparison  chart. 

Comment.  The  NPRM  sought 
comment  on  how  issues  of 
confidentiality  and  privacy  can  be 
addressed  while  providing  accessibility 
for  persons  with  vision  and  hearing 
impairments.  The  majority  of  the 
commenters  did  not  consider 
confidentiality  a  problem.  The  Design 
Guide  Subcommittee  expressed  concern 
that  assistive  listening  systems  in  jury 
deliberation  and  grand  jury  suites  pose 
potential  problems  of  improper  and 
illegal  remote  monitoring,  but  did  not 
recommend  that  such  areas  be  exempt 
from  providing  assistive  listening 
systems.  Commenters  offered  several 
solutions  such  as  requiring 
transcriptions  to  be  destroyed  by  proper 
authorities  (similar  to  the  current 
practice  of  requiring  jurors  to  return 
writing  tablets);  confiscating  disks  or 
utilizing  security  programs  in 
computers.  For  example,  one 
commenter  stated  that  State 
telecommunications  relay  services  use 
software  which  deletes  the  message 
typed  by  the  communication  assistant  at 
the  end  of  each  page  or  wherever 
designated.  Similar  software  can  be 
utilized  for  a  judicial  setting. 

Response.  Solutions  to  concerns 
regarding  confidentiality  and  privacy 
are  available  and  can  be  addressed  by 
the  facility.  No  changes  were  made  to 
this  provision. 

12.  Detention  and  Correctional  Facilities 

This  section  addresses  detention 
facilities  where  persons  apprehended  or 
arrested  for  alleged  violations  of  law  are 
temporarily  detained  and  correctional 
facilities  where  persons  convicted  and 
sentenced  for  such  violations  are 
housed.  Facilities  covered  by  this 
section  include  holding  areas  in  police 
stations  and  sheriffs  ofhces  and 
facilities  housing  persons  for  security 
reasons,  including  jails,  prisons, 
reformatories,  and  juvenile  detention 
centers.  This  section  speciHes  minimum 


requirements  for  accessible  cells  or 
rooms  and  non-contact  visiting  areas. 

State  and  local  government  agencies, 
particularly  those  that  oversee  or 
operate  detention  and  correctional 
systems,  comprised  a  significant 
proportion  of  the  commenters  on  this 
section.  Extensive  comments  were 
received  from  a  number  of  State 
correctional  agencies,  including  those 
from  the  Illinois  Department  of 
Corrections,  which  were  supported  by 
correctional  agencies  of  22  other  States 
and  the  Commonwealth  of  Puerto  Rico. 

In  addition,  the  Association  of  State 
Correctional  Administrators  (ASCA) 
submitted  the  results  of  a  survey  it 
conducted  based  on  questions  and 
issues  raised  in  the  NPRM.  A  total  of  30 
State  correctional  officials  responded  to 
the  ASCA  survey.  All  together,  the 
views  of  44  difi'erent  States  were 
expressed  either  in  comments  submitted 
directly  to  the  Board,  through  the  ASCA 
survey,  or  through  the  Illinois 
Department  of  Corrections.  These 
comments  focused  primarily  on  State 
prison  systems  and  facilities. 

Comments  addressing  local  and 
county  facilities  were  also  received. 
Responses  from  the  operators  of  local 
detention  or  correctional  systems 
represented  a  more  modest  portion  of 
the  comments  and  ranged  from  the 
cities  of  New  York  and  Las  Vegas  to  the 
villages  of  Arlington  Heights  emd 
Schaumburg  in  Illinois.  In  addition, 
several  State  agencies  that  oversee  or 
regulate  local  and  county  detention  and 
correctional  facilities  provided 
information. 

Although  this  section  applies  to 
facilities  owned  or  operated  by  State 
and  local  governments,  information  and 
comment  was  submitted  by  Federal 
government  agencies,  including  the 
Bureau  of  Prisons,  which  operates  the 
Federal  prison  system,  and  the  National 
Institute  of  Correction,  which  provides 
leadership  and  assistance  in  the  field  of 
corrections. 

Besides  agencies  involved  in  the 
detention  or  corrections  field,  comments 
were  also  received  from  individuals. 
State  and  local  government  agencies 
(including  those  concerned  with 
accessibility),  code  administrators,  local 
and  national  disability  groups,  such  as 
the  Paralyzed  Veterans  of  America, 
design  professionals,  and  various  trade 
or  professional  associations. 

An  overall  concern  raised  by  many 
State  and  local  correctional 
administrators  both  in  written 
comments  and  at  the  public  hearings 
addressed  the  degree  to  which  these 
guidelines  rely  on  specific  design 
requirements  in  establishing  a  minimum 
level  of  accessibility.  These  guidelines. 


many  correctional  authorities 
maintained,  should  not  address 
accessibility  solely  in  terms  of  design 
criteria  but  should  take  into  account 
operational  and  program  alternatives 
and  considerations  that  are  inherent 
within  State  and  local  detention  and 
correctional  systems.  Further, 
commenters  argued  that  these 
guidelines  should  afford  operators  the 
flexibility  and  discretion  considered 
necessary  to  effectively  and  efficiently 
provide  access.  Many  correctional 
systems  already  have  certain  procedures 
and  policies  in  place  that  determine 
how  and  where  access  is  provided 
within  the  system.  Thus,  many 
corrections  administrators  considered  it 
important  that  the  guidelines 
acknowledge  existing  alternatives, 
including  those  of  an  operational 
nature,  instead  of  mandating  access 
strictly  in  terms  of  architectural 
specifications  for  buildings  and 
facilities.  This  point  was  emphasized  in 
relation  to  the  required  number  and 
location  of  accessible  cells  and  is  further 
discussed  below  in  ADAAG  12.4 
(Holding  and  Housing  Cells  or  Rooms: 
Minimum  Number  and  Dispersion). 

It  is  understood  that  correctional 
administrators  may  oversee  an  entire 
State-  or  city-wide  system  and  are 
responsible  for  its  programs  and 
services,  not  just  its  buildings  and 
facilities.  Accessibility  is  not  solely  a 
matter  of  architectural  design.  However, 
the  Board’s  statutory  mandate  is  to 
ensure  accessibility  of  the  built 
environment  in  the  case  of  new 
construction  or  alterations. 
Consequently,  these  and  other 
guidelines  the  Board  has  issued  under 
the  ADA  must  address  accessibility  in 
terms  of  architectural  design  in  new 
construction  and  alterations.  The  ADA 
does  not  give  the  Board  the  authority  to 
address  programs  or  services  or  existing 
buildings,  except  in  the  case  of 
alterations.  The  Department  of  Justice  is 
responsible  under  die  ADA  for 
addressing  programs  and  services  in  the 
public  sector.  See  28  CFR  part  35.  The 
Department  of  Justice’s  regulation, 
consistent  with  the  statute,  focuses  on 
program  access  and  allows  the  level  of 
flexibility  and  discretion  desired  by 
detention  and  corrections  operators  in 
providing  accessibility  in  existing 
buildings  and  facilities. 

Still,  some  comments  stressed  that 
flexibility  was  essential  in  new 
construction  as  well.  For  example,  some 
corrections  officials  were  concerned 
about  the  guidelines  requiring 
accessibility  in  new  jails  or  prisons  that, 
under  current  assignment  policies  or 
procedures,  would  not  be  intended  to 
house  inmates  with  disabilities.  The 
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Board’s  statutory  mandate  severely 
limits  the  degree  to  which  operational 
or  procedural  alternatives  can  be 
addressed  in  guidelines  that  must 
specify  a  minimum  level  of  architectural 
accessibility.  Existing  inmate 
assignment  or  placement  policies  may 
have  to  be  reconsidered  in  relation  to 
general  prohibitions  of  discrimination 
based  on  disability  set  forth  in  the  ADA 
and  the  Department  of  Justice’s 
regulation. 

Some  comments  recommended  that 
these  guidelines  outline  a  minimum 
level  of  accessibility  in  general  terms  by 
specifying  the  desired  result  or  "end” 
and  allowing  operators  the  opportunity 
to  determine  the  “means”  or  methods  of 
meeting  it.  Such  an  approach  would  be 
inconsistent  with  the  requirements  of 
other  special  application  sections  of  this 
rule  as  well  as  those  guidelines 
previously  issued  for  the  private  sector 
under  title  III  of  the  ADA.  Furthermore, 
incorporating  flexibility  into  a  design 
guideline  must  be  weighed  against 
clearly  and  precisely  detailing  the 
requirements  for  building  access  for  the 
benefit  of  architects  and  designers. 

12.1  General 

This  section  covers  both  detention 
facilities,  such  as  holding  cells  in  police 
stations,  and  correctional  facilities,  such 
as  prisons  and  reformatories.  Generally, 
detention  facilities  are  used  to  hold 
persons  apprehended  or  arrested  for 
alleged  violations  of  law,  whereas 
correctional  facilities  typically  house 
those  persons  who  have  been  found 
guilty  of  a  crime  and  have  been 
incarcerated. 

Comment.  Several  comments  called 
attention  to  the  differences  that  exist 
between  the  types  of  facilities  covered 
by  this  section  Basic  differences 
between  detention  facilities  and 
correctional  facilities  in  their  mission 
and  use  lead  to  differences  in 
fundamental  aspects  of  their  design,  as 
well  as  their  size,  and  the  populations 
they  serv’e. 

Response.  In  both  proposing  and 
issuing  these  interim  final  guidelines, 
the  Board  recognized  the  wide  range  of 
facilities  covered  by  this  section,  from 
small  jails  in  rural  areas  to  major 
prisons  in  extensive  State  systems  such 
as  California’s  which,  according  to  its 
Department  of  Corrections,  house  over 
100,000  inniates  and  feature  large  self- 
contained  sites  that  operate  like  a 
"small  city.”  Comments  on  how  a 
requirement  may  impact  facilities  of  a 
certain  type  in  particular  were  carefully 
considered  and  proposed  provisions 
altered  accoixiingly.  For  example, 
specifications  for  certain  elements,  such 
as  beds,  which  are  typically  provided  in 


correctional  housing  cells  but  not 
detention  holding  cells,  are  applicable 
only  where  the  element  is  provided; 
additionally,  exceptions  to  certain 
requirements  based  on  necessary 
security  considerations  are  stated 
generally  even  though  in  practice  they 
may  be  applicable  only  to  correctional 
facilities,  or  portions  thereof,  with  a 
significant  level  of  security. 
Consequently,  this  section  has  not  been 
subdivided  according  to  facility  type. 

Comment.  The  types  of  facilities 
covered  by  this  section  include  those 
institutional  occupancies  where 
occupants  other  than  employees  are 
under  some  degree  of  restraint  or 
restriction  for  security  reasons.  The 
NPRM  asked  whether  certain  mental 
institutions,  such  as  those  housing 
persons  considered  to  be  criminally 
insane,  should  be  addressed  by  this 
section  or  by  ADAAG  6  (Medical  Care 
Facilities),  which  contains  a  reference  to 
"psychiatric  facilities.”  A  majority  of 
the  responses  recommended  that  these 
facilities  should  be  covered  by  ADAAG 
6.  This  opinion  was  shared  by  State  and 
local  government  agencies,  the  National 
Institute  of  Corrections,  and  several 
design  professionals.  Some  State 
correctional  authorities  indicated  that 
inmates  may  receive  psychiatric 
treatment  in  State  hospital  facilities  that 
are  clearly  medical  care  occupancies. 

A  slightly  smaller  number  of 
responses  recommended  that  the 
guidelines  address  mental  institutions 
in  both  ADAAG  6  and  ADAAG  12  or 
allow  use  of  either  section.  For  example, 
the  Paralyzed  Veterans  of  America 
recommended  using  ADAAG  6  for  such 
occupancies  in  general  and  ADAAG  12 
for  institutions  serving  persons  found 
criminally  insane. 

Several  comments  from  the  operators 
of  correction  systems  and  the  Bureau  of 
Prisons  recommended  coverage  of  these 
facilities  in  ADAAG  12  due  to  certain 
security  considerations  more  typical  of 
a  detention  or  correctional  facility  than 
of  a  medical  occupancy.  The  City  of 
New  York  shared  this  opinion  and 
noted  that  its  Department  of  Corrections 
has  jurisdiction  over  such  facilities. 

Response.  The  mixed  response  among 
commenters  suggests  that  there  may  be 
facilities  or  portions  of  facilities  that  are 
operated  or  used  by  conectional 
systems  to  provide  psychiatric  care  to 
inmates  or  that  have  levels  of  security 
appropriate  for  the  restraint  and 
confinement  of  persons  determined  to 
be  criminally  insane.  ADAAG  6  would 
not  adequately  cover  these  areas  since 
issues  of  security  are  addressed  in 
ADAAG  12.  While  psychiatric  facilities 
are  subject  to  ADAAG  6,  certain 
facilities  or  areas  within  them  may 


require  higher  levels  of  security  and 
thus  more  closely  approximate  the 
definition  of  detention  and  correction 
facilities  of  ADAAG  12.1  than  the 
definition  of  medical  care  facilities  of 
ADAAG  6.1.  In  such  instances,  ADAAG 
12  may  be  used  for  those  specific  areas 
or  portions  of  a  facility.  This  is 
consistent  with  the  use  of  other  special  ' 
application  sections  where  facilities 
contain  areas  subject  to  different 
sections.  For  example,  a  hotel  is  subject 
to  ADAAG  9  (Accessible  Transient 
Lodging)  but  may  also  contain  retail 
space  subject  to  ADAAG  7  (Business. 
Mercantile  and  Civic)  and  dining  areas 
covered  by  ADAAG  5  (Restaurants  and 
Cafeterias). 

Comment.  ADAAG  12.1  notes  that 
public  and  common  use  areas  are  to  be 
accessible.  A  corresponding  appendix 
note  clarifies  the  application  of 
“common  use”  areas  to  detention  and 
correctional  facilities  by  listing  various 
examples,  such  as  exercise  yards  and 
recreation  areas,  workshops  and  areas  of 
instruction  and  vocational  training, 
counseling  centers,  cafeterias, 
commissaries,  and  medical  facilities. 
Although  this  list  was  meant  to  be 
illustrative  and  not  exhaustive,  the 
NPRM  asked  whether  further 
clarification  was  needed  on  this  subject 
and  if  there  were  other  types  of  common 
use  areas  that  should  be  specifically 
addressed  in  the  appendix  note.  A  slight 
majority  of  the  comments  recommended 
further  clarification,  usually  by  naming 
certain  specific  types  of  rooms  or  spaces 
that  should  be  considered  "common  use 
areas.”  Most  of  these  recommendations 
fall  within  the  types  listed  in  the 
appendix  note.  For  example,  comments 
recommended  specifying  classrooms, 
work  areas  and  job  sites,  which  would 
fall  under  the  term  "areas  of  instruction 
or  vocational  training”  or  recommended 
day  rooms,  television  rooms,  libraries, 
and  multi-purpose  rooms  which  would 
be  covered  by  “exercise  yards  and 
recreation  areas.”  The  Board  sought  to 
list  more  generalized  and  inclusive 
terms.  Areas  recommended  by 
comments  but  not  referenced  in  the 
proposed  list  include  areas  for  finger¬ 
printing  and  booking,  intake  and 
release,  questioning  and  hearing  or 
meeting  rooms;  laundry  facilities; 
religious  areas,  such  as  chapels;  and 
barber  or  beauty  shops. 

Response.  V’arious  administrative 
areas,  such  as  those  used  for  intake  and 
release,  are  common  areas  used  by 
inmates.  However,  only  that  portion  of 
such  areas  used  by  inmates  would  be 
considered  common  use  space  as 
defined  in  this  section.  In  many  cases 
these  areas  are  comprised  primarily  of 
employee  v.-ork  areas.  In  view  of  this 
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areas  of  this  type  have  not  been 
specifically  listed  as  common  use  areas 
although  spaces  within  them  may  be 
commonly  used  by  inmates  and  thus  be 
required  to  be  accessible.  Many  of  the 
other  areas  recommended  for  inclusion 
in  the  list  but  not  originally  covered  in 
the  appendix  note  should  be  considered 
common  use  areas.  Since  an  almost 
equal  number  of  commenters  felt  that 
further  clarification  was  not  necessary, 
these  areas  have  been  addressed  by 
including  a  reference  to  “any  other 
rooms,  spaces,  or  elements  that  are 
made  available  for  the  use  of  a  group  of 
inmates  or  detainees.”  This  language  is 
derived  from  the  existing  AD AAG 
definition  of  “common  use.” 

Comment.  Typical  prison  design  often 
includes  some  common  use  areas,  such 
as  dayrooms,  that  in  the  restricted  and 
secured  environment  serve  a  specific 
group  of  cells  and  are  used  only  by  the 
inmates  of  those  cells.  Thus,  the 
proposed  requirement  for  tlie 
accessibility  of  conunon  use  areas  was 
limited  to  those  “serving  accessible  cells 
or  rooms.”  Several  comments  supported 
this  provision  as  proposed  but  almost  an 
equal  number  expressed  concern  about 
visitors  or  stafi  members,  such  as  social 
workers  or  cleigy,  who  may  need  access 
to  such  areas,  including  those  serving 
inaccessible  cells  or  rooms. 

Response.  ADAAG  4.1. 1(3)  requires 
that  areas  used  only  by  employees  as 
work  areas  be  accessible  to  the  extent  a 
person  with  a  disability  can  “approach, 
enter,  and  exit  the  areas.”  Detention  and 
correctional  facilities  are  not  exempt 
from  this  provision.  Thus,  common  use 
areas  that  contain  work  areas  would 
have  to  be  on  an  accessible  route.  This 
requirement  also  applies  to  common  use 
areas  that  do  not  serve  accessible  cells 
or  rooms.  For  example,  a  counseling 
center  serving  a  portion  of  a  facility 
with  no  accessible  cells  would  have  to 
be  on  an  accessible  route  so  that  the  area 
used  by  counselors  as  a  work  area  can 
be  approached,  entered,  and  exited  by 
persons  with  disabilities.  Language  has 
been  added  to  the  appendix  note  to  12.1 
emphasizing  that  common  use  areas  that 
contain  or  ftmction  as  work  areas  or 
public  use  areas  are  still  subject  to 
applicable  ADAAG  requirements. 

Areas  that  serve  members  of  the 
public,  such  as  waiting  rooms  and 
contact  and  non-contact  visiting  areas, 
are  considered  public  use  areas  and  are 
subject  to  the  requirements  for 
accessibility.  This  provision  has  been 
clarified  so  that  the  reference  to  “areas 
serving  accessible  cells  or  rooms” 
applies  only  to  common  use  areas  and 
not  public  use  areas. 

Comment.  Several  commenters  were 
t.oncemed  about  the  applicability  of 


certain  existing  ADAAG  requirements  to 
detention  and  correctional  facilities. 
Corrections  officials  recommended  an 
exemption  to  the  requirement  for  areas 
of  rescue  assistance  in  ADAAG  4. 1.3(9) 
since  inmates  do  not  evacuate  the 
facility  independently.  Further,  areas  of 
rescue  assistance  may  also  compromise 
security.  Several  commenters  noted  that 
signage,  particularly  that  which  is  raised 
and  brailled,  can  pose  a  security  risk 
since  it  can  be  removed  horn  walls. 
Consequently,  it  was  recommended  that 
the  requirements  for  signage  apply  only 
to  public  use  areas. 

Response.  An  exception  to  the 
requirement  for  areas  of  rescue 
assistance  has  been  provided.  This 
exception  references  both  scoping 
requirements  in  ADAAC  4.1. 3(9)  and 
technical  requirements  in  ADAAC 
4.3.10  and  4.3.11  for  areas  of  rescue 
assistance.  This  exception  applies  only 
to  the  requirement  for  areas  of  rescue 
assistance  in  ADAAG  4. 1.3(9)  and  not  to 
the  requirement  for  accessible  means  of 
egress.  With  respect  to  signage,  the 
exception  clarifies  that  the  scoping 
requirements  for  accessible  signage  in 
ADAAG  4.1.3(16)  apply  only  to  public 
use  areas. 

Comment.  The  American  Public 
Communications  Council,  a  trade 
association  representing  the 
manufacturers,  distributors,  and 
operators  of  pay  telephone  equipment, 
expressed  concerns  about  requirements 
applicable  to  ixunate-use  telephones. 

Such  telephones  are  typically  provided 
in  common  use  areas  and  must  be 
properly  secured  to  withstand 
vandalism  and  removal.  Additional 
features,  such  as  a  volume  control, 
which  is  highly  vulnerable  to 
vandalism,  can  dramatically  increase 
the  cost,  perhaps  up  to  66  percent.  The 
Council  correctly  assumed  that  general 
scoping  requirements  for  telephones  in 
ADAAG  4.1.3(17)  would  apply  only  to 
those  common  use  areas  serving 
accessible  cells.  The  Council  also  raised 
concern  about  ADAAG  technical 
requirements  for  telephones. 
Specifically,  ADAAG  4.31.2  requires 
sufficient  clear  floor  space  at 
telephones,  and  ADAAG  4.31.8  requires 
handset  cords  to  be  at  least  29  inches 
long.  However,  according  to  the 
Council,  phones  for  inmate  use  may  be 
located  near  cell  bars  and  thus  not 
provide  adequate  clear  floor  space.  In 
addition,  security  requires  that  the 
length  of  handset  cords  not  exceed  15 
inches.  Thus,  the  Council  recommended 
that  the  guidelines  allow  other 
alternatives,  such  as  providing  phones 
that  are  accessible  at  supervised 
locations. 


Response.  The  requirements  for 
accessible  telephones  and  volume 
control  in  ADAAG  4.1.3(17)  would 
apply  only  to  public  use  areas  and  to 
those  common  use  areas  serving 
accessible  cells  or  rooms.  Certain 
security  considerations,  such  as  short 
phone  cord  lengths,  underscore  the 
request  for  allowable  alternatives  to 
ADAAG  scoping  and  technical 
requirements  for  telephones.  Under 
ADAAG  2.2  (Equivalent  Facilitation) 
alternatives  to  ADAAG  requirements  are 
allow'ed  as  long  as  greater  or  equal 
access  is  provided.  This  provision  may 
allow  flexibility  in  providing  access  to 
inmate-use  telephones. 

12.2  Entrances 

ADAAG  4.1.3(8)  primarily  addresses 
those  entrances  serving  the  public. 

Other  entrances  not  intended  for  public 
use  are  not  required  to  be  accessible 
under  ADAAG  in  most  cases. 

Correctional  and  detention  facilities 
may  contain  entrances  that  inmates  or 
detainees  must  use  for  security  purposes 
and  that  are  not  open  to  the  public.  In 
order  to  ensure  facility  access  to  inmates 
with  disabilities,  this  section  contains, 
as  originally  proposed,  a  requirement 
that  at  least  one  such  entrance  be 
accessible.  The  proposed  requirement 
had  referred  to  these  entrances  as 
“secured  entrances”  defined  as  “those 
entrances  used  only  by  inmates  or 
detainees  and  security  personnel  and 
not  the  general  public.”  This  was 
intended  to  distinguish  sucdi  entrances 
from  public  entrances  already  addressed 
by  ADAAG. 

Comment.  Several  correctional 
administrators  indicated  that  the 
proposed  definition  and  use  of  the  term 
“secured  entrances”  is  inconsistent  with 
industry  usage  of  the  term.  Specifically, 
entrances  located  within  secured 
perimeters,  and  thus  considered 
“secured”  by  corrections  officials,  may 
in  fact  serve  visitors  and  other  members 
of  the  public.  Basically,  the  terms 
“secured  entrance”  and  “public 
entrance"  are  defined  to  be  mutually 
exclusive  in  the  guidelines  when  this  is 
not  necessarily  the  case  in  practice. 

Response.  The  Board  considers 
distinction  between  entrances  used  by 
the  public  and  those  used  by  inmates  or 
detainees  necessary  to  ensure  an 
accessible  route  into  the  facility  for 
inmates,  particularly  in  those  cases 
where  visitors  and  inmates  use  sepwrate 
entrances.  ADAAG  12.2.1  has  been 
revised  to  clarify  that  entrances  serving 
the  public,  including  those  that  are 
secured,  are  required  to  be  accessible  by 
ADAAG  4.1. 3(8).  Security  requirements 
at  such  entrances  have  b^n  taken  into 
account  as  further  discussed  below. 
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The  requirement  for  the  accessibility 
of  entrances  used  by  inmates  and 
detainees  but  not  the  public  has  been 
relocated  to  ADAAG  12.2.2  to 
distinguish  them  from  entrances 
considered  public  entrances  covered  in 
ADAAG  12.2.1.  The  provision’s  heading 
has  been  changed  from  "Secured 
Entrances”  to  “Other  Entrances,”  The 
requirement  that,  where  entrances 
serving  inmates  or  detainees  only  are 
provided,  at  least  one  be  accessible  is 
substantively  similar  to  the  proposed 
provision.  Thus,  while  the  term 
“secured”  has  been  removed  from  this 
provision  it  still  covers  the  same  type  of 
entrances  as  the  proposed  requirement. 
The  term  “secured”  has  been  retained  in 
ADAAG  11  which  covers  judicial, 
regulatory,  and  legislative  facilities 
since  commenters  did  not  express  any 
concern  about  its  usage  with  respect  to 
such  occupancies. 

1 2.2.1  Public  Entrances 

Comment.  A  design  firm  discussed 
certain  security  considerations  that  may 
conflict  with  full  compliance  for  doors 
and  entrances.  According  to  this 
commenter,  secured  entrances  or 
sallyports  may  be  equipped  with 
swinging  doors  weighing  between  300 
to  500  pounds  that  would  need  power 
assist  openers  and  closers  to  meet  the 
requirements  for  door  closers  in 
ADAAG  4.13.10  (Door  Closers)  and  the 
maximum  5  Ibf  opening  force  required 
in  ADAAG  4.13,11  (Door  Opening 
Force).  In  addition,  this  commenter 
noted  that  some  accessible  types  of  door 
hardware  used  to  meet  ADAAG  4.13.9 
(Door  Hardware),  such  as  lever  handles, 
are  considered  a  security  threat  in  that 
they  can  be  more  easily  removed  or 
broken  and  used  as  a  weapon. 

Response.  In  the  proposed  rule,  the 
requirement  for  access  through  or 
around  security  systems  or  screening 
devices  included  an  exception  for  doors 
at  such  locations.  Under  this  exception, 
doors  operated  only  by  security 
personnel  were  exempt  from  the 
requirements  for  maneuvering  clearance 
at  doors  (4.13.6),  accessible  door 
hardware  (4.13.9),  opening  forces 
(4.13.11),  and  specifications  for 
automatic  doors  if  provided  (4.13.12). 
This  exception  has  been  revised  to 
apply  to  both  entrances  used  by  the 
public  and  those  entrances  used  by 
inmates  or  detainees.  This  revision  is 
consistent  with  an  exception  in  ADAAG 
11.5  (Restricted  and  Secured  Entrances). 

In  addition,  a  reference  to  the 
requirements  for  door  closers  (4.13.10) 
has  been  added  to  the  exception.  While 
the  exception  as  proposed  was  limited 
only  to  doors  operated  by  security 
personnel,  it  is  implicit  that  the  security 


considerations  raised  by  comments  also 
apply  to  those  doors  that  may  not  be 
operated  by  security  personnel. 
Consequently,  the  exception  has  been 
broadened  to  cover  not  only  doors  and 
doorways  operated  by  security 
personnel,  but  also  those  doors  and 
doorways  subject  to  security 
requirements  that  prohibit  full 
compliance  with  these  provisions.  This 
would  apply  to  those  doors  that  may  be 
operated  by  visitors  or  inmates,  as  well 
as  security  personnel.  The  independent 
use  of  doors  is,  of  course,  a  critical 
component  of  accessibility.  This 
exception  applies  only  where  security 
requirements  prohibit  compliance  with 
the  specific  provisions  listed.  Where 
security  requirements  prohibit  full 
compliance,  the  applicable 
specifications  are  to  be  met  to  the 
maximum  extent  feasible. 

12.2.2  Other  Entrances 

This  provision  requires  that  where 
entrances  serving  only  inmates  or 
detainees  are  provided,  then  at  least  one 
must  be  accessible. 

Comment.  One  commenter  stated  that 
the  entrance  required  to  be  accessible 
under  this  provision  should  count  as 
part  of  the  total  number  of  entrances 
required  to  be  accessible  under  ADAAG 
4. 1.3(8).  Also,  the  Illinois  Department  of 
Corrections  noted  that  State  correctional 
facilities  typically  do  not  provide 
entrances  used  only  by  inmates  and 
recommended  clarification  that  in  such 
instances,  an  additional  accessible 
entrance  for  inmates  or  detainees  is  not 
required. 

Response.  The  requirement  that  at 
least  one  accessible  entrance  used  by 
detainees  or  inmates  be  accessible 
applies  only  where  such  entrances  are 
provided.  It  does  not  require  that  such 
an  entrance  be  provided  where  none  is 
intended  for  a  facility.  Entrances  that 
are  used  by  both  inmates  or  detainees 
and  the  public  are  considered  public 
entrances  and  subject  to  ADAAG 
4. 1.3(8). 

Comment.  Entrances  covered  by 
ADAAG  12.2.2  must  be  accessible 
according  to  ADAAG  4.14  (Entrances) 
which  requires,  in  part,  that  entrances 
“be  connected  by  an  accessible  route  to 
public  transportation  stops,  to 
accessible  parking  and  passenger 
loading  zones,  and  to  public  streets  or 
sidewalks  if  available  *  *  *”  As  noted 
in  ADAAG  11.5,  one  corrections  official 
indicated  that  entrances  used  only  by 
inmates  or  detainees  should  not  be 
required  to  be  connected  by  an 
accessible  route  to  such  elements  since 
inmates  usually  arrive  from  system- 
operated  vehicles  and  not  from  public 


transportation  stops,  parking  spaces,  or 
public  streets  and  sidewalks. 

Response.  As  discussed  under 
ADAAG  11.5  (Restricted  and  Secured 
Entrances),  language  has  been  added  to 
the  exception  indicating  that  entrances 
used  only  by  inmates  or  detainees  are 
not  required  to  be  connected  by  an 
accessible  route  to  public  transportation 
stops,  accessible  parking,  or  to  public 
streets  or  sidewalks.  However,  such 
entrances  are  subject  to  a  requirement  in 
ADAAG  4.14  that  accessible  entrances 
be  connected  to  passenger  loading  zones 
if  provided.  Language  has  been  added  to 
this  provision  clarifying  that  where 
passenger  loading  zones  are  provided  at 
such  entrances,  they  must  comply  with 
ADAAG  4.6.6  (Passenger  Loading 
Zones). 

Comment.  In  existing  or  altered 
facilities,  it  was  recommended  that 
public  entrances  or  alternative  entrances 
be  allowed  to  serve  as  entrances  for 
inmates  or  detainees. 

Response.  These  guidelines  apply 
only  to  new  construction  or  alterations. 

In  either  case,  an  entrance  serving  only 
inmates  or  detainees  is  not  required  to 
be  provided.  Rather,  if  such  entrances 
are  provided,  then  at  least  one  is 
required  to  be  accessible  under  ADA.'^G 
12.2.2.  In  the  case  of  alterations,  this 
requirement  would  be  triggered  only 
where  such  an  existing  entrance  is  to  be 
altered  or  where  a  new  one  is  to  be 
installed  as  part  of  the  planned  scope  of 
work.  If  so,  then  at  least  one  entrance  of 
this  type  would  have  to  be  accessible  to 
the  extent  technically  feasible  under 
alteration  provisions  in  ADAAG  4.1.6. 

In  addition,  under  ADAAG  4. 1.6(3), 
such  an  entrance  may  be  required  to  be 
accessible  if  it  is  part  of  the  path  of 
travel  to  an  altered  primary  function 
area. 

Comment.  The  NPRM  asked  for 
information  on  the  new  construction 
cost  of  making  accessible  at  least  one 
entrance  used  only  by  inmates  or 
detainees.  Almost  all  responses  to  this 
question  characterized  the  cost  as  either 
“minimal,”  “negligible,”  or 
"insignificant.”  Several  operators  of 
correctional  systems,  including  New 
York  City  and  the  State  of  California, 
indicated  that  this  requirement  would 
have  little  or  no  impact  on  their 
facilities  since  the  accessibility  of  such 
entrances  is  already  required.  Few 
comments  provided  actual  cost 
estimates.  One  State  disability 
organization  estimated  a  new 
construction  cost  of  $450,  and  a  local 
government  entity  estimated  a  cost  of 
$3,000  for  “altering”  a  secured  entrance 
but  did  not  provide  a  new  constnictior 
cost  estimate. 
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Response.  A  more  detailed  discussion 
of  the  cost  involved  is  contained  in  the 
Regulatory  Impact  Analysis. 

12.2.3  Security  Systems 

This  section  requires  that  an 
accessible  route  be  provided  through  or 
around  security  screening  devices. 

These  devices,  which  may  be  similar  to 
those  used  at  airports,  may  not  allow 
passage  of  certain  mobility  aids,  such  as 
wheelchairs.  Tliis  provision  originally 
addressed  only  those  systems  located  at 
public  entrances  required  to  be 
accessible. 

Comment.  The  NPRM  asked  whether 
there  were  any  existing  security  or 
screening  procedures  that  could  not  be 
effectively  carried  out  under  this 
requirement.  Practically  all  comments, 
including  those  from  correction  or 
detention  officials  and  the  Bureau  of 
Prisons,  indicated  that  there  w'ere  no 
existing  security  or  screening 
procedures  that  could  not  be  carried  out 
under  this  requirement.  Some  indicated 
that  security  systems  may  already  have 
an  adjacent  route  around  the  system  for 
staff  use.  Also,  several  commenters 
noted  that  hand-held  metal  detection 
devices  are  used  to  screen  persons  using 
wheelchairs  or  other  mobility  aids  that 
c;annot  pass  through  the  system. 

Response.  This  provision  remains 
substantively  unchanged.  However,  it 
has  been  clarified  to  apply  to  security 
systems  located  at  either  public 
entrances  covered  by  ADAAG  12.2.1  or 
inmate  or  detainee  entrances  covered  by 
ADAAG  12.2.2.  As  noted  above,  the 
exception  originally  proposed  for  doors 
and  gates  at  security  systems  has  been 
revised  and  is  applicable  to  entrances 
themselves,  not  just  the  doors  or  gates 
that  may  be  provided  along  alternative 
routes  around  security  systems. 

12.3  Visiting  Areas 

The  requirements  of  this  section  for 
visiting  areas  are  similar  to  those 
addressed  in  ADAAG  11  (Judicial, 
Legislative,  and  Regulatory  Facilities). 
The  section  requires  tliat  in  non-contact 
visiting  areas,  a  minimum  of  5  percent, 
but  not  less  than  one,  of  fixed  cubicles 
be  accessible  on  both  the  visitor  and  the 
inmate  or  detainee  sides. 

Comment.  As  discussed  under 
ADAAG  11.4.3  (Visiting  Areas),  the 
NPRM  asked  whether  this  provision 
should  further  specify  that  an  accessible 
cubicle  on  each  side  be  paired  in  order 
to  accommodate  those  situations  in 
which  both  the  inmate  or  detainee  and 
the  visitor  need  an  accessible  cubicle.  A 
majority  of  the  comments  to  this 
question,  including  its  applicability  to 
visiting  areas  in  detention  and 


correclional  facilities,  supported  such  a 
requirement. 

Response.  As  discussed  under 
ADAAG  11.4.3  (Visiting  Areas),  this 
provision  clarifies  that  counters  and 
cubicles  must  be  accessible  on  both  the 
visitor  side  and  on  the  inmate  or 
detainee  side. 

Comment.  Several  commenters 
recommended  that  the  guidelines 
address  contact  visiting  areas. 

Response.  Both  contact  and  non- 
contact  visiting  areas,  as  public  or 
common  use  areas,  are  required  to  be 
accessible  under  ADAAG  12.1.  Non- 
contact  visiting  areas  are  addressed  in 
this  section  since  they  contain  elements, 
such  as  safety  glass  or  security  glazing, 
that  may  pose  barriers  to 
communication.  Requirements  for  fixed 
cubicles  are  based  on  ADAAG  4.32 
(Fixed  or  Built-in  Seating  and  Tables) 
which  is  referenced  in  this  section  for 
clarity. 

Comment.  One  commenter  considered 
the  five  percent  scoping  requirement  to 
be  excessive. 

Response.  The  five  percent  scoping  is 
consistent  with  ADAAG  requirements 
for  fixed  seating  in  AD.,\AG  11.4.3 
(Visiting  Areas).  How'ever,  since  the 
secured  side  of  a  visiting  area  functions 
as  a  common  use  area  among  inmates  or 
detainees,  an  exception  has  been  added 
that  is  consistent  with  ADAAG  12.1 
which  states  that  only  those  common 
use  areas  serving  accessible  cells  or 
rooms  are  required  to  be  accessible. 
Under  this  exception,  non-contact 
visiting  areas  serving  areas  of  a  facility 
where  no  accessible  cells  or  rooms  are 
located  are  not  required  to  have 
accessible  cubicles  on  the  inmate  or 
detainee  side. 

Comment.  Non-contact  visiting  areas 
typically  have  safety  glass  or  security 
glazing  to  separate  visitors  and  inmates 
or  detainees.  ADAAG  12.3(2)  references 
ADAAG  7.2(3)  which  covers  a  similar 
situation  at  teller  windows  or  counters 
and  requires  that  at  least  one  provide  a 
method  to  facilitate  voice 
communication.  ADAAG  7.2(3)(iii) 
indicates  that  various  methods  may 
include  grilles,  talk-thru  baffles, 
intercoms  or  telephone  handset  devices. 
If  telephone  handset  devices  are  used, 
this  provision  further  requires  that  at 
least  one  such  device  be  equipped  w'ith 
a  volume  control  complying  wdth 
ADAAG  4.31.5.  One  State  correctional 
agency  noted  that  it  currently  uses 
hand-held  intercoms  that  are  equipped 
with  telephone-style  volume  controls, 
which  is  preferred  over  the  use  of  an 
assistive  listening  system. 

Response.  Telephone  handset  devices 
are  acceptable  under  this  provision  so 
long  as  at  least  one  is  equipped  with  a 


volume  control.  AssistiVe  listening 
devices  are  not  required  at  these 
locations.  The  appendix  note  to  ADAAG 

12.3  indicates  that  if  an  assistive 
listening  system  is  provided, 
consideration  should  be  given  to  the 
intended  users  and  the  setting  in 
determining  the  most  suitable  type  of 
system.  The  use  of  assistive  listening 
systems  is  not  recommended  over  other 
communication  methods.  Also,  as  noted 
in  ADAAG  11.4.3  (Visiting  Areas), 
“.security  glazing"  has  been  substituted 
for  “safety  glass”  as  was  recommended 
by  one  correctional  authority. 

Comment.  The  proposed  rule 
contained  a  requirement  that  accessible 
cubicles  be  identified  with  the 
International  Symbol  of  Accessibility. 

As  noted  in  ADAAG  11.4.3,  several 
comments  questioned  the  need  for  such 
identification  since  users  are  typically 
escorted  to  visiting  areas  by  security 
personnel.  Further,  signage  which  can 
be  vandalized  or  removed  may  pose  a 
security  hazard. 

Response.  The  requirement  for 
identifying  signage  has  been  removed  in 
this  section,  consistent  with  ADAAG 
11.4.3. 

12.4  Holding  and  Housing  Cells  or 
Rooms:  Minimum  Number  and 
Dispersion 

12.4.1  Holding  Cells  and  General 
Housing  Cells  or  Rooms 

Questions  and  issues  raised  in  the 
NPRM  about  the  minimum  number  and 
dispersion  of  accessible  cells  evoked 
more  comment  than  any  other  in  this 
section.  The  NPRM  requested  survey 
data  on  the  percentage  of  inmates  w'ith 
disabilities  in  State  and  local  prisons 
and  jails.  Most  of  the  comments 
providing  survey  data  were  submitted 
by  State  correctional  agencies.  Among 
those  State  agencies  responding  to  the 
NPRM,  the  percentage  of  inmates  with 
mobility  impairments  or  who  used 
wheelchairs  in  State  prisons  systems 
ranged  from  .12  to  1.35  percent  with  an 
average  of  .46  percent.  The  Illinois 
Department  of  Corrections  also  shared 
the  results  of  a  national  survey  it 
completed  in  1990  which  indicate  that 
among  27  responding  States  and  the 
Bureau  of  Prisons,  the  percentage  of  the 
inmate  population  with  “ambulation 
problems”  ranged  from  .04  to  1.2 
percent  and  also  averaged  .46  percent. 

In  addition,  the  Association  of  State 
Correctional  Administrators  (ASCA) 
surv'eyed  its  members  on  this  question 
but  did  not  specify  a  breakout  according 
to  disability  type.  The  results  of  this 
survey  contained  significantly  higher 
percentages,  suggesting  that  a  wider 
range  of  disabilities,  not  just  mobility  or 
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ambulatory  impairments,  were  included 
in  the  percentages.  Among  23 
responding  States,  the  average  ' 

percentage  of  the  inmate  population 
identified  as  having  a  disability  was 
3.39  percent. 

Survey  data  were  also  received  on 
local  prison  and  jail  populations.  Three 
State  agencies  that  oversee  local  or 
county  jails  and  prisons  provided 
survey  results.  A  survey  of  10  Nebraska 
county  jails  identified  .07  percent  of  the 
1991  population  as  having  a  mobility 
impairment.  In  a  survey  of  204  county 
facilities,  the  Texas  Commission  on  Jail 
Standards  determined  that  on  average 
.48  percent  of  the  daily  population  has 
a  mobility  impairment.  According  to 
California  Board  of  Corrections,  a  daily 
average  of  1  to  1.5  percent  of  the 
population  “requires  a  physical 
accommodation”  in  county  facilities 
among  a  repre.sentative  sampling  of  11 
counties.  In  addition,  several  comments 
from  county  correctional  authorities 
estimated  that  less  than  1  percent  of  the 
population  in  their  systems  have 
mobility  impairments,  and  one  other 
noted  that  2  percent  of  the  population 
has  a  disability.  At  the  local  level,  the 
City  of  New  York  submitted  data 
indicating  that  .25  percent  of  the 
population  in  its  system  use 
wheelchairs. 

The  Bureau  of  Prisons  indicated  that 
a  1992  survey  of  inmates  in  the  Federal 
prisons  system  identified  1.25  percent 
of  the  inmates  as  having  some  type  of 
disability  and  approximately  .5  percent 
as  having  “manual”  impairments. 

To  further  assess  the  need  for 
accessible  cells,  the  NPRM  asked 
whether  there  are  any  instances  in 
which  inmates  with  disabilities  are  not 
housed  among  the  general  population 
but  are  housed  in  other  areas,  such  as 
infirmaries,  or  are  located  to  another 
facility  entirely,  such  as  a  halfway 
house,  due  to  a  lack  of  accessible  cells 
or  rooms. 

Most  comments  from  State 
correctional  systems  noted  that  inmates 
may  be  housed  in  other  areas  of 
facilities  but  that  this  was  not 
necessarily  due  to  the  absence  of 
accessible  cells.  A  comment  made  by 
the  Illinois  Department  of  Correction  is 
representative  of  many  of  these 
comments; 

There  are  instances  where  inmates  with 
disabilities  are  housed  in  areas  other  than 
Ithel  general  population.  This  is  a  reflection 
not  as  much  of  whether  an  accessible  cell  is 
available  in  [the]  general  population,  but 
rather  of  the  Department’s  conclusion  tliat  in 
many  instances  programs  and  services  can  be 
more  effectively  delivered  to  disabled 
inmates  who  are  clustered,  rather  than 
dispersed.  In  some  instances  disabled 


inmates  are  boused  in  infirmaries  where  the 
level  of  supervision  is  generally  greater  and 
where  medical  services  are  more  readily 
available. 

A  majority  of  the  States  responding  to 
the  ASCA  survey  indicated  that  inmates 
with  disabilities  are  housed  in  areas 
other  than  housing  for  the  general 
population  because  accessible  cells  are 
not  available.  Like  the  Illinois 
Department  of  Corrections,  some  States 
base  this  practice  on  what  they  believe 
is  a  more  effective  provision  of  services, 
including  medical  care.  Several  States 
noted  that  the  area  used  was  an 
infirmary  or  medical  unit. 

Information  received  on  county 
facilities  indicates  that  there  are 
instances  where  detainees  or  inmates 
have  been  transferred  to  other  facilities 
due  to  the  insufficient  number  of 
accessible  cells.  Of  11  counties  surveyed 
by  the  California  Board  of  corrections, 
four  expressed  a  need  for  more 
accessible  cells,  and  the  operators  of 
Texas  county  jails  surveyed  indicated 
that  inmates  with  disabilities  are 
relocated  when  accessible  cells  are  full. 

The  NPRM  also  asked  whether  there 
are  instances  in  which  persons  with  a 
disability  are  sentenced  or  assigned  to 
facilities  other  than  a  prison  or  jail  due 
to  a  lack  of  accessibility.  A  few 
comments  indicated  that  this  does 
occur.  One  State  agency  noted  that  some 
prison  operators  may  house  persons 
with  disabilities  in  State  or  local 
hospitals  or  medical  centers.  Among 
States  responding  to  the  ASCA,  only 
one  State  noted  that  persons  w'ith 
disabilities  are  housed  in  facilities  other 
than  jails  or  prisons. 

The  issues  of  scoping  and  dispersion 
are  closely  related.  For  clarity,  however, 
this  discussion  first  addresses  the 
minimum  number  of  accessible  cells 
and  then  addresses  issues  of  dispersion. 

The  NPRM  sought  recommendations 
on  the  minimum  number  or  percentage 
of  general  housing  cells  in  correctional 
facilities  and  holding  cells  in  detention 
facilities  that  should  be  accessible. 

Comment.  A  strong  majority  of  the 
comments,  most  from  State  correctional 
agencies,  recommended  minimum 
percentages  of  either  one  percent  or  two 
percent.  The  Illinois  Department  of 
Corrections,  whose  comments  were 
supported  by  22  States  and  Puerto  Rico, 
recommended  a  maximum  of  two 
percent  scoping  for  general  housing 
cells.  A  few  comments  recommended 
less  than  one  percent,  and  several 
commenters  recommended  either  three, 
four,  or  five  percent.  The  Bureau  of 
Prisons  recommended  that  three  percent 
of  the  cells  be  adaptable,  which  means 
that  the  cell  can  be  easily  converted  to 
an  accessible  cell  when  needed,  but 


which  is  not  fully  accessible  as  part  of 
new  construction.  Information  provided 
by  commenters  on  existing  State  codes 
indicates  that  the  minimum  percentage 
among  States  varies,  ranging  from 
Washington  State’s  one  percent  to 
Wisconsin’s  five  percent.  The  Florida 
Department  of  Corrections  noted  that  its 
facilities  are  designed  so  that  two 
percent  of  the  housing  cells  are 
accessible,  which  it  considers  adequate, 
if  not  excessive,  for  the  determined 
need. 

Comments  concerning  detention 
facilities,  most  at  the  local  level, 
recommended  one  cell  for  each  facility, 
such  as  a  police  station,  or 
recommended  percentages  of  one  or  two 
percent. 

Response.  The  Board  has  specified  in 
ADAAG  12.4.1(1)  that  a  minimum  of 
three  percent,  but  not  less  than  one,  of 
holding  or  general  housing  cells  or 
rooms  be  accessible  in  new 
construction.  This  requirement  is 
consistent  with  the  recommendation 
made  by  the  Bureau  of  Prisons,  although 
it  had  recommended  adaptable,  as 
opposed  to  fully  accessible,  cells.  The 
Board  has  not  specified  adaptable  cells 
or  rooms  because  it  considers  the 
concept  of  adaptability  impractical  in 
the  jail  or  prison  environment.  Even  if 
adaptability  were  required,  the  clear 
floor  space  necessary  for  accessible  cells 
would  most  likely  be  provided  as  part 
of  new  construction  due  to  the 
stnictural  requirements  of  cells.  Further, 
other  elements  often  provided  as 
adaptable  features  in  other  types  of 
facilities,  such  as  grab  bars,  would  most 
likely  be  installed  as  part  of 
construction  so  that  they  could  be 
secured  to  the  degree  necessary  in  the 
prison  environment.  A  few  commenters 
stated  that  while  grab  bars  are  easy  to 
secure  in  new  construction,  to  do  so  as 
an  alteration  or  retrofit  may  necessitate 
reconstruction  of  cell  walls. 

The  three  percent  scoping 
requirement,  which  is  slightly  higher 
than  the  percentage  recommended  by  a 
majority  of  commenters,  is  also  based  on 
certain  additional  considerations.  One 
consideration  involves  the  aging  of  the 
prison  population  and  existing  data 
demonstrating  that  the  prevalence  of 
disability  increases  with  age.  A  few 
comments,  including  one  from  a  State 
disability  agency,  called  attention  to  this 
consideration,  but  they  did  not  provide 
any  survey  data  or  documentation  on 
the  aging  of  the  prison  population.  One 
State  correctional  authority  commented; 
“There  are  very  few  instances  w  here  the 
inmate’s  disability  occurred  while 
incarcerated  •  *  *  (but)  because  of 
lengths  of  sentences,  we  are  beginning 
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lo  deal  more  and  more  with  an  aging 
population.” 

Another  concern  stems  from 
comments  made  on  retrofit  and 
alterations  in  detention  and  correctional 
occupancies.  These  comments,  which 
are  further  discussed  below  under 
ADAAG  12.4.5  (Alterations  to  Cells  or 
Rooms),  raised  concerns  about  the 
significant  structural  difficulties  that 
e.xi.st  in  making  existing  jail  or  pri.son 
cells  accessible.  Consequently,  it  is 
particularly  essential  that  a  sufficient 
level  of  access  be  provided  in  such 
occupancies  as  part  of  new 
construction.  A  guideline  that  ensures 
that  the  need  for  accessible  holding  or 
general  housing  cells  is  met  in  new 
construction  will  undoubtedly  facilitate 
detention  and  corrections  operators  in 
fulfilling  their  obligations  under  the 
ADA. 

The  dispersion  of  accessible  cells  is 
another  issue  of  strong  concern  to  many 
detention  and  corrections  officials.  The 
Board  indicated  in  the  NPRM  that  it 
may  require  cells  to  be  dispersed  within 
facilities  consistent  with  ADAAG 
requirements  for  the  integration  of 
accessible  spaces  and  elements.  The 
concept  of  an  integrated  environment 
may  be  limited  in  the  restricted 
environment  of  prisons  and  jails.  The 
NPRM  sought  information  in  this  area  in 
order  to  determine  whether  dispersion 
of  accessible  cells  or  rooms  w'as 
necessarj’  or  justified  and,  if  so,  to  what 
degree.  The  NPRM  asked  questions 
about  dispersion  within  an  entire 
facility  and  within  individual  housing 
\mils  or  buildings.  A  third  level  of 
dispersion,  raised  by  many  corrections 
officials,  concerned  dispersion  within 
an  entire  prison  system  at  the  State  or 
local  level. 

Comment.  Many  State  and  some  local 
correctional  officials  felt  that  flexibility 
and  discretion  were  necessary  in 
determining  where  inmates  with 
disabilities  are  housed  within  a 
correctional  system.  It  was 
recommended  that  these  guidelines  take 
into  account  existing  as.signment 
policies  or  practices,  including  those 
that  determine  which  facilities  will 
house  inmates  with  disabilities.  Some 
systems  have  certain  locations  or 
facilities  which  are  considered  more 
suitable  for  such  inmates  because 
programs,  services,  supervision,  and 
necessary  medical  treatment  are  more 
effectively  provided  in  some  locations. 
Certain  assignment  policies  could  make 
it  unlikely  that  an  inmate  with  a 
disability  will  be  assigned  to  a  specific 
facility,  including  one  that  is  newly 
constructed.  A  corrections  system  may 
have  a  policy  of  assigning  persons  with 
certain  severe  disabilities  to  a  prison 


more  fully  served  by,  or  in  closer 
proximity  to,  a  major  medical  center. 
Representative  of  this  concern  was  a 
comment  from  the  City  of  New  York 
indicating  that  its  correctional  system 
already  has  or  is  in  the  process  of 
constructing  facilities  that  will 
accommodate  inmates  with  disabilities. 
They  indicated  that  other  facilities, 
including  those  that  may  be  constructed 
in  the  future,  should  not  be  required  to 
provide  accessible  cells  since  inmates 
with  disabilities  will  not  be  assigned  to 
these  locations  under  current  policy. 
Many  of  these  commenters  argued  that 
accessibility  should  be  addressed  in 
regard  to  a  city  or  State’s  correctional 
system  as  a  whole  instead  of  at  each 
building  or  facility. 

Response.  The  Board  under  its  ADA 
mandate  is  responsible  for  developing  a 
minimum  level  of  accessibility  in  the 
construction  and  alteration  of  buildings 
and  facilities,  including  those  of  a 
detention  or  correctional  system.  The 
programs  and  services  of  such  a  system 
lie  beyond  the  Board’s  legislative 
mandate  and  the  scope  of  these 
guidelines.  This  is  also  true  of  a 
system’s  existing  buildings  and 
facilities,  except  in  cases  of  alteration. 

As  previously  noted,  the  operational 
aspects  of  State  or  local  systems,  and  its 
existing  buildings,  are  subject  to 
regulations  issued  by  the  Department  of 
Justice.  See  28  CFR  part  35.  Consistent 
with  the  ADA,  the  E)epartment  of 
Justice’s  regulations  prohibit 
discrimination  on  the  basis  of  disability 
in  a  public  entity’s  programs  and 
services  but  may  well  afford  some  of  the 
flexibility  and  discretion  desired  by 
corrections  operators  in  addressing 
accessibility  through  operational  or 
programmatic  methods.  Under  its 
statutory  authority,  the  Board  finds  that 
it  can  only  address  these  concerns  with 
respect  to  the  location  of  accessible  cells 
in  new  construction  or  alterations. 

The  ADA  and  its  legislative  history 
require  a  level  of  accessibility  in  new 
construction  that  ensures  that  the 
features,  elements,  and  amenities  of  a 
facility  are  available  to  all,  including 
persons  with  disabilities,  in  an 
integrated  setting.  Thus,  in  developing 
ADAAG,  the  Board  has  sought  to  ensure 
that  various  facility  elements  and  spaces 
are  not  only  accessible,  but  integral  to 
the  overall  design.  Similar  requirements 
for  integration  are  found  in  ADAAG 
requirements  pertaining  to  the 
dispersion  of  accessible  seating  in 
assembly  areas,  restaurants  and 
cafeterias  and  accessible  rooms  in 
transient  lodging.  The  restricted 
environment  of  detention  and 
correctional  facilities  may  bring  into 
question  the  concept  of  an  integrated 


setting  with  respect  to  accessibility,  but 
it  is  an  important  principle  of  the  AD.'^. 
Consequently,  the  NPRM  sought 
information  on  various  issues  critical  in 
determining  whether  accessible  cells 
should  be  dispersed  throughout  a 
faciliiy.  A  dispersion  requirement  was 
not  proposed  although  the  NPRM  noted 
that  such  a  requirement  might  be 
included  in  the  final  rule.  Since  issues 
of  safety  and  security  may  have  bearing 
on  the  question  of  dispersion,  the  NFRM 
also  asked  whether  inmates  with 
disabilities  are  generally  at  greater  risk 
of  violence  in  the  general  population 
than  are  other  inmates. 

Comment.  A  majority  of  comments 
stated  that  inmates  with  disabilities 
could  be  at  greater  risk  among  the 
general  population,  although  many 
admitted  to  a  lack  of  evidence  or 
documentation  to  support  this.  Still, 
some  of  these  comments  argued  against 
any  requirement  to  “mainstream” 
'inmates  with  disabilities  into  the 
general  population.  On  the  other  hand, 
a  significant  number  of  comments, 
many  from  State  corrections  officials, 
stated  that  inmates  with  disabilities  are 
not  considered  to  be  less  safe  in  the 
prison  environment.  It  was  noted  that 
assessing  an  inmate’s  degree  of  safety 
depends  on  a  variety  of  factors  and 
should  not  be  based  solely  on  disability. 

The  NPRf^  also  asked  whether 
inmates  with  disabilities  present  less  of 
a  security  risk.  A  majority  of  the 
responses  felt  that  inmates  could  not  be 
considered  less  of  a  security  risk  based 
solely  on  their  physical  condition  or 
level  of  disability.  Assessing  the 
potential  threat  to  security,  posed  by 
inmates,  must  lake  into  account  other 
factors,  such  as  their  personality  and 
criminal  history.  Furthermore,  some 
correctional  authorities  noted  that 
inmates  with  disabilities  may  present 
more  of  a  threat  to  security  since 
mobility  aids  may  be  used  as  weapons 
or  to  hide  contraband. 

A  comment  from  the  California 
Department  of  Corrections  (CDCJ,  is 
representative  of  many  comments  on 
safety  and  security  risks: 

The  CDC  finds  that  disabled  inmates  are 
not  necessarily  at  a  greater  risk.  However, 
dependent  upon  their  degree  and  type  of 
disability  a  security  or  safety  problem  could 
exist  which  places  them  in  jeopardy  .  .  .  The 
Department  has  not  found  that  disabled 
inmates,  as  a  whole,  can  be  considered  to  be 
less  of  a  seciu’ity  risk.  Rather,  the  degree  of 
an  individual  inmate’s  security  risk  must  be 
determined  by  classification  on  a  case-by- 
case  basis  taking  into  consideration  the 
inmate’s  criminal  history,  commitment 
offense,  individual  case  factors,  medical/ 
psychological  history  and  overall 
institutional  behavior.  Disabled  inmates, 
although  they  may  .appear  to  be  less  of  a 
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security  risk,  have  assaulted  staff  and  other 
inmates. 

Response.  It  is  clear  from  comments 
that  generalizations  regarding  risk 
factors  associated  with  inmates  with 
disabilities  cannot  be  substantiated. 

Such  assumptions  do  not  provide 
sufficient  rationale  for  fully  exempting 
accessible  cells  or  rooms  from  any  kind 
of  dispersion. 

Comment.  In  addition  to  questions 
regarding  safety  and  security  risks,  the 
NPRM  asked  whether  accessible  cells 
should  be  required  to  be  dispersed 
among  all  categories  of  housing  or  levels 
of  security.  The  NPRM  further  asked 
whether  housing  of  a  certain  security 
level,  such  as  maximum  security, 
should  be  exempt  from  a  requirement  to 
contain  accessible  cells. 

A  majority  of  the  responses  supported 
some  kind  of  exception  to  a  requirement 
for  dispersion.  Most  of  these  comments, 
represented  by  the  Illinois  Department 
of  Corrections  and  the  22  States  that 
endorsed  its  comments,  supported  an 
exception  that  would  be  applicable  to 
all  categories  of  housing,  not  just 
maximum  security  areas.  Several 
commenters,  including  the  Bureau  of 
Prisons,  supported  an  exception  limited 
to  maximum  security.  Support  for  an 
exception  was  based  on  the  supervision 
and  safety  of  inmates  with  disabilities, 
effective  provision  of  programs  and 
services,  security,  and  cost.  The 
Paralyzed  Veterans  of  America  regarded 
the  importance  of  dispersion  of 
accessible  cells  as  secondary  to  the 
safety  of  inmates. 

Some  corrections  officials,  as  well  as 
several  State  and  local  government 
agencies,  local  disability  groups,  and  a 
design  professional  supported  a 
requirement  for  accessible  cells  in  all 
categories  or  security  levels.  Since 
assumptions  on  an  inmate’s  safety  or 
perceived  risk  to  security  cannot  be 
made  on  disability  alone,  the  California 
Department  of  Corrections 
recommended  that  accessible  cells  be 
required  among  all  categories  of 
housing.  Several  State  correctional 
agencies  in  responding  to  the  A  SC  A 
survey  supported  dispersion,  including 
South  Dakota  which  stated  that:  “a 
majority  of  inmates  move  to  different 
classification  levels  over  time,  which 
necessitates  accessibility  at  each  level,” 
and  Kansas,  which  stated  that;  “Inmates 
should  be  mainstreamed  with  the 
general  population  as  much  as  possible. 
Once  the  disabled  inmates  are  released 
from  prison  they  must  interact  with  the 
general  population  in  society.” 

Some  comments  supported  dispersion 
with  respect  to  county  or  local  facilities. 
The  California  Board  of  Corrections, 


which  oversees  all  city  and  county 
correctional  agencies  and  facilities, 
surveyed  operators  of  11  county  systems 
and  found  that  eight  considered 
accessible  cells  necessary  in  all 
classification  categories  while  three  did 
not. 

Response.  In  view  of 
recommendations  from  some 
coirectional  authorities  that  accessible 
cells  be  provided  among  all  housing 
categories  or  security  levels,  as  well  as 
the  information  received  on  safety  and 
security  issues  concerning  inmates  with 
disabilities,  a  provision  has  been  added 
that  requires  accassible  cells  to  be 
located  in  all  categories  or  types  of  cells. 
However,  this  requirement  does  not 
specify  the  amount  or  percentage  that 
must  be  provided  in  each  category  or 
security  level.  Dispersion  is  not  required 
to  be  proportionate  to  the  total  number 
of  cells  in  each  category  or  security 
level.  Thus,  at  facilities  with  multiple 
levels  of  security,  at  least  one  accessible 
cell  or  room  must  be  located  in  each 
security  level.  For  example,  a  300-cell 
prison  that  is  evenly  divided  into  three 
categories  or  levels  of  security  would  be 
required  to  have  three  percent  or  nine 
of  its  cells  accessible  with  at  least  one 
accessible  cell,  not  necessarily  three,  in 
each  security  level;  one  cell  could  be 
provided  in  maximum  security  while 
the  remaining  eight  could  be  distributed 
among  the  other  two  security  levels. 
However,  this  flexibility  would  not 
extend  to  those  facilities  comprised  of 
only  one  security  level. 

Comment.  Regarding  local  detention 
and  correctional  facilities,  several 
commenters  were  concerned  about  the 
effect  of  dispersion  on  small  facilities. 
The  Nebraska  Commission  on  Law 
Enforcement  and  Criminal  Justice 
supported  an  exception  based  not  on 
security  factors,  but  on  facility  size  for 
temporary  holding  facilities  in  local 
jails.  In  Nebraska,  three  housing 
separations  are  mandated  for  county 
facilities  by  code:  male/female,  adult/ 
juvenile,  and  intoxicated/non- 
intoxicated.  In  small  holding  facilities, 
dispersion  among  each  holding  category 
or  classification  would  in  many 
instances  require  100  percent 
accessibility  among  cells,  thus  causing  a 
disproportionate  impact. 

Response.  The  requirement  for  the 
dispersion  of  accessible  cells  or  rooms 
among  all  "categories  and  types”  in 
ADAAG  12.4.1(2)  is  required  only  to  the 
extent  possible  under  the  minimum 
percentage  required  to  be  accessible  for 
the  facility  overall.  The  provision  states 
that  dispersion  does  not  require  an 
increase  in  the  minimum  three  percent 
scoping  specified  for  the  facility  overall. 
For  example,  if  a  small  jail  is  required 


under  the  three  percent  specification  to 
have  one  accessible  cell,  but  has  four 
holding  classifications  or  “types,”  only 
one  accessible  cell  is  required.  An 
appendix  note  clarifies  that  the 
minimum  number  required  for  the 
facility  overall  overrides  the 
requirement  for  dispersion  among  all 
categories  or  types  of  holding  or  housing 
cells. 

Comment.  The  NPRM  asked  whether 
accessible  cells  should  be  required  to  be 
dispersed  throughout  individual 
housing  units  or  buildings  that  are  of 
the  same  housing  category  or  security 
level.  A  majority  of  responses  to  this 
question  were  against  dispersion  of  cells 
within  a  unit  or  building.  This  includes 
comments  from  individuals  with 
disabilities.  State  and  local  government 
agencies,  correctional  authorities,  the 
Bureau  of  Prisons,  several  designers  and 
associations.  Reasons  given  by 
commenters  for  not  dispersing  cells  and 
allowing  them  to  be  clustered  within  a 
unit  or  building  included:  safety  of 
inmates  with  disabilities  especially 
during  emergency  evacuation,  more 
effective  supervision  of  inmates  with 
disabilities,  more  efficient  provision  of 
programs  and  services  including 
proximity  of  accessible  cells  to  certain 
common  use  areas,  as  well  as  cost  and 
administrative  benefits  for  prison 
operators.  One  correctional  agency 
noted  that  the  inmates  with  disabilities 
interviewed  preferred  being  housed  in 
the  same  area  as  inmates  with  similar 
disabilities. 

Several  disability  groups  argued 
against  an  exception  to  dispersion.  The 
Paralyzed  Veterans  of  America,  while 
urging  safety  considerations  over 
dispersion,  also  felt  that  there  should  be 
a  firm  test  for  an  exception  so  that  it 
functions  as  an  exception,  not  the  rule. 
Otherwise,  inmates  with  disabilities 
would  be  “located  in  one  cluster  of  cells 
or  on  a  designated  tier,  thereby 
effectively  segregating  them  from  the 
rest  of  the  prisoner/inmate  population.” 

Response.  The  reasons  outlined  by 
commenters  for  clustering  cells  make  a 
compelling  case  for  not  requiring 
dispersion  of  accessible  cells  among  a 
building  or  housing  unit.  Unlike  cells  in 
different  housing  categories  or  security 
levels,  those  within  the  same  category  or 
housing  unit  would  most  likely  all  share 
the  same  amenities  or  features. 
Consequently,  a  requirement  for  the 
dispersion  of  accessible  cells  or  rooms 
within  buildings  or  housing  units  of  the 
same  rategory  or  security  level  has  not 
been  included. 
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12.4.2  Special  Holding  and  Housing 
Cells  or  Rooms 

Detention  and  correctional  facilities 
typically  have  cells  used  for  special 
purposes  such  as  protective  custody, 
disciplinary  detention,  detoxification, 
and  medical  isolation.  Since  inmates 
with  disabilities  might  require  or  need 
the  services  provided  in  these  cells,  it  is 
essential  that  some  of  each  type  be 
accessible.  The  NPRM  requested 
additional  information  on  these  ceils, 
including  whether  special  housing  cells 
should  be  held  to  the  same  level  of 
.scoping  as  general  housing  cells. 

Comment.  A  majority  of  commenters 
recommended  using  the  same  level  of 
scoping  as  specified  for  general  housing 
cells.  Other  commenters  recommended 
at  least  one  of  each  type  or  one  percent 
should  be  accessible.  The  Bureau  of 
Prisons  indicated  that  it  rarely  places 
inmates  with  disabilities  in  such  cells 
and  recommended  that  only  one  such 
cell  per  institution  be  required  to  be 
adaptable,  not  fully  accessible. 

Response.  The  number  of  special 
housing  cells  required  to  be  accessible 
is  in  addition  to  the  three  percent 
required  for  general  housing  cells.  In 
view  of  this  and  the  fact  that  special 
housing  cells  are  occupied  for  shorter 
periods  of  time,  ADA  AG  12.4.2  specifies 
that  at  least  one  special  holding  or 
housing  cell  serving  each  purpose  be 
accessible  in  a  facility.  However, 
constructing  more  than  one  of  each  type 
to  be  accessible  will  facilitate  access  at 
large  facilities  which  may  have  a 
number  of  each  type  serving  different 
holding  areas  or  housing  units. 

Comment.  The  NPRM  asked  whether 
space  and  cost  impacts  of  accessibility 
could  be  limited  if  one  accessible  cell 
serv’ed  a  variety  of  special  purposes. 
Some  commenters,  including  a  few 
prison  operators  and  several  disability 
groups,  supported  the  use  of  one  cell  for 
multiple  purposes.  One  commenter 
indicated  that  small  jail  facilities 
usually  have  one  cell  serving  different 
uses  such  as  protective  custody, 
administrative  segregation,  and 
detoxification.  However,  a  majority  of 
the  comments,  most  from  the  operators 
of  State  correctional  systems  and 
designers,  considered  the  idea 
impractical  if  not  infeasible.  In  some 
cases,  for  example,  special  housing  cells 
may  be  located  in  different  locations  of 
the  facility  according  to  their  use. 

Response.  It  is  clear  from  the 
comments  that  using  special  housing 
cells  for  different  uses  may  not  be 
practical  at  all  facilities,  especially  those 
in  State  correctional  systems.  Since  this 
may  be  a  viable  alternative  in  other 
facilities,  and  since  the  period  of  stay  in 


these  cells  is  limited,  ADAAG  12.4.2 
notes  that  accessible  special  housing  or 
holding  cells  may  serve  more  than  one 
purpose.  Where  multiple  use  is  not 
feasible,  then  at  least  one  special 
housing  or  holding  cell  serving  each 
purpose  is  required  to  be  accessible. 

12.4.3  Accessible  Cells  or  Rooms  for 
Persons  with  Hearing  Impairments 

This  section  requires  that,  where 
applicable,  a  minimum  percentage  of 
cells  or  rooms  be  accessible  to  persons 
with  hearing  impairments  and  comply 
with  12.6  (Visible  Alarms  and 
Telephones).  ADAAG  12.6  includes 
specifications  for  visible  alarms  and 
telephone  volume  controls  where  alarm 
systems  and  permanently  installed 
telephones  are  provided  to  serve 
inmates  of  holding  or  housing  cells. 

Comment.  Several  commenters 
questioned  the  need  for  such  a 
requirement  since  holding  or  housing 
cells  or  rooms  are  rarely  equipped  with 
telephones  or  alarms.  They  were 
concerned  that  alarms  within  cells  may 
be  vandalized  or  tampered  with  by 
inmates  or  detainees.  Moreover,  since 
emergency  evacuation  is  done  under 
controlled  or  supervised  circumstances, 
alarms  directly  serving  inmates  or 
detainees  are  usually  unnecessary. 

Response.  Many  detention  or 
correctional  facilities  may  not  have  cells 
equipped  with  the  type  of  devices,  such 
as  alarms  and  permanently  installed 
phones,  that  would  trigger  the 
requirements  of  ADAAG  12.6.  The 
NPRM  noted; 

Generally,  most  correctional  facilities  do 
not  provide  these  kinds  of  elements  in  cells, 
but  some  facility  types,  such  as  minimum 
security  prisons,  may  in  fact  be  equipped 
with  such  devices.  If  permanently  installed 
phones  are  provided  in  one  category  of 
housing,  the  minimum  number  or 
percentage,  if  specified,  would  be  based  on 
the  total  number  of  cells  or  rooms  provided 
within  that  category  of  housing,  not  on  the 
total  number  of  cells  or  rooms  of  the  facility, 
57  FR  60632 

As  noted  previously,  this  section 
covers  a  wide  variety  of  facilities, 
including  those  facilities  with  lower 
levels  of  sectirity  that  may  have  cells  or 
rooms  containing  telephones  or  alaims. 

Comment.  The  NPRM  asked  for 
information  on  the  number  or 
percentage  of  persons  with  hearing 
impairments  in  detention  and 
correctional  facilities.  A  number  of  State 
correctional  authorities  provided  survey 
data  with  results  that  ranged  from  .01 
percent  to  5  percent.  Most  figures, 
including  several  estimates,  fell  below  1 
percent  and  the  average  among  them 
was  .65  percent.  At  the  local  level,  one 
corrections  official  indicated  that  .5 


percent  of  jail  inmates  have  hearing 
impairments,  and  among  county 
facilities,  one  State  agency  provided  a 
figure  of  .10  percent.  From  its  surv-ey, 
the  Bureau  of  Prisons  found  that  .5 
percent  of  inmates  v/ithin  its  system 
were  identified  as  having  a  hearing 
impairment. 

Two  organizations  provided 
information  on  studies  that  suggest  that 
this  percentage  is  considerably  higher. 
According  to  the  National  Center  on 
Law  and  Deafness,  "(ilndependent 
studies  have  identified  from  8.9  to  47 
percent  of  inmates  as  having  some 
degree  of  hearing  impairment.”  The 
American  Speech-Language  Hearing 
Association  stated  that  studies  place  the 
range  from  between  15  to  50  percent 
depending  on  the  age  group,  and  that 
the  prevalence  of  hearing,  speech,  and 
language  impairments  is  two  to  five 
times  higher  among  the  inmate 
population  than  among  the  general 
population. 

Response.  Information  received  from 
the  comments  does  not  account  for  the 
wide  discrepancy  between  survey 
results  submitted  by  detention  or 
correctional  authorities  and  studies 
referenced  by  certain  organizations.  One 
reason  may  be  a  variable  working 
definition  of  hearing  impainnent  used 
in  different  studies  and  surveys.  Based 
on  this  information  and  considerations 
that  w'ere  taken  into  account  with 
respect  to  fully  accessible  cells  or  rooms 
covered  in  ADAAG  12.4.1,  ADAAG 

12.4.3  requires  that  a  minimum  of  three 
percent  of  holding  or  general  housing 
cells  or  rooms  be  accessible  to  persons 
with  hearing  impairments.  This 
percentage,  as  noted  in  the  appendix,  is 
not  based  on  the  total  number  of  cells 
or  rooms  provided  at  a  facility  but  on 
the  total  number  of  cells  or  rooms 
equipped  with  permanently  installed 
telephones  or  audible  emergency 
warning  systems.  If  cells  or  rooms  of 
this  type  are  not  provided  at  a  facility, 
the  requirements  of  ADA.AG  12.6  do  not 
apply.  Additionally,  this  requirement 
only  applies  to  housing  or  holding  cells 
equipped  with  permanently  installed 
telephones  or  alarms.  These  elements 
are  typically  located  in  common  use 
areas,  such  as  dayrooms,  instead  of 
individual  cells.  In  this  case, 
permanently  installed  telephones  and 
alarms  are  required  to  be  accessible 
according  to  ADAAG  requirements  for 
common  use  areas.  See  ADAAG  12.1 
and  the  appendix  note  at  A12.4.3. 

12.4.4  Medical  Care  Facilities 

This  section  applies  the  requirements 
of  ADAAG  6  (Medical  Care  Facilities)  to 
medical  care  facilities  in  detention  and 
correctional  facilities.  Facilities  coverea 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


31707 


by  ADAAG  6  are  defined  as  those  “in 
which  people  receive  physical  or 
medical  treatment  or  care  and  where 
persons  may  need  assistance  in 
responding  to  an  emergency  and  where 
the  period  of  stay  may  exceed  twenty- 
four  hours.”  ADAAG  12.4.4  is  intended 
to  address  the  same  range  of  medical 
facilities  covered  by  ADAAG  6.  Other 
medical  facilities  that  do  not  meet  this 
definition,  such  as  physicians’  offices, 
must  be  accessible  to  the  extent  required 
for  common  use  areas.  ADAAG  6 
contains  scoping  and  technical 
requirements  for  patient  bedrooms  and 
toilet  rooms.  Medical  care  facilities  in 
detention  and  correctional  facilities 
covered  by  ADAAG  12.4.4  are  subject  to 
the  scoping  requirements  of  ADAAG 
6.1.  For  example,  ADAAG  6.1(1) 
requires  that  10  percent  of  patient 
bedrooms  be  accessible  in  certain 
facilities,  including  those  used  for 
detoxification.  The  patient  bedrooms  of 
a  prison  detoxification  unit  would  be 
subject  to  this  10  percent  scoping 
requirement. 

Comment.  The  NPRM  asked  whether 
further  clarification  was  needed  in 
applying  the  requirements  of  ADAAG  6 
to  detention  or  correctional  medical  care 
facilities  or  whether  there  were  certain 
kinds  of  medical  care  facilities  that  are 
not  clearly  addressed  by  the 
requirements  of  ADAAG  6.  A  majority 
of  comments  felt  that  further 
clarification  was  unnecessary  and  that 
the  requirement,  as  stated  by  the 
National  Institute  of  Corrections, 
“adequately  addresses  the  kinds  of 
medical  facilities  found  in  detention 
and  correctional  facilities.”  Those 
comments  recommending  further 
clarification  identified  specific  types  of 
medical  facilities,  such  as  first  aid 
rooms,  that  are  not  clearly  addressed  by 
ADAAG  6. 

Response.  Those  areas  recommended 
for  specific  consideration,  including 
first  aid  rooms,  do  not  typically  provide 
overnight  care  or  patient  bedrooms  and 
thus  would  not  meet  the  definition  of 
“medical  care  facilities”  in  ADAAG  6. 
Medical  care  units  not  covered  by 
ADAAG  6  would  be  considered 
common  use  areas  and  would  be 
required  to  be  accessible  under  ADAAG 
12.1. 

Comment.  A  few  commenters  felt 
clarification  was  necessary  with  respect 
to  small  detention  facilities  which  may 
not  contain  medical  care  facilities. 

Response.  This  provision  does  not 
require  that  jails  or  prisons  provide 
medical  care  units.  Thus,  detention  and 
correctional  facilities  not  containing  the 
type  of  medical  care  facilities  addressed 
by  ADAAG  6  would  not  be  subject  to 
this  provision. 


Comment.  ADAAG  6.1  requires  that 
in  general  purpose  hospitals,  psychiatric 
facilities,  and  detoxification  facilities,  at 
least  10  percent  of  patient  bedrooms 
shall  be  accessible.  Several  comments, 
including  those  from  the  Illinois 
Department  of  Corrections,  considered 
this  scoping  excessive  for  medical  care 
facilities  in  detention  and  correctional 
facilities. 

Response.  The  minimum  number  of 
accessible  patient  bedrooms  required  in 
ADAAG  6.1  recognizes  that  the 
incidence  of  disability,  either 
permanent  or  temporary,  is  greater  in 
medical  care  facilities.  While 
information  and  survey  data  received  in 
this  rulemaking  suggests  that  the 
prevalence  of  disability  is  lower  among 
the  inmate  population  than  the  general 
population,  none  was  received 
indicating  that  the  incidence  of 
disability  is  lower  in  detention  or 
correctional  medical  care  facilities.  In 
fact,  in  view  of  certain  existing- policies 
of  housing  inmates  with  disabilities  in 
infirmaries,  it  may  be  greater. 
Consequently,  the  reference  to  ADAAG 
6.1,  which  includes  the  10  percent 
scoping  requirement  for  patient 
bedrooms,  has  been  retained.  One 
corrections  official  stated  that  the 
scoping  requirements  of  ADAAG  6.1  are 
“an  affirmation  of  good  architectural 
practice.” 

Comment.  ADAAG  6.2  addresses 
entrances  to  medical  care  facilities  and 
requires  that  at  least  one  accessible 
entrance  “be  protected  from  the  weather 
by  canopy  or  roof  overhang.”  In 
addition,  this  provision  requires  that 
such  entrances  also  be  served  by  an 
accessible  passenger  loading  zone.  One 
State  correctional  agency  indicated  that 
canopy  or  roof  overhangs  may 
compromise  security  by  obstructing 
surveillance.  This  commenter  further 
recommended  an  exception  for  required 
clear  floor  space  alongside  beds  in 
existing  facilities  and  an  exception 
allowing  the  location  of  toilet  and 
bathing  facilities  within  patient  cells 
instead  of  separate  toilet  or  bathrooms. 

Response.  This  provision  has  been 
revised  to  reference  all  sections  of 
ADAAG  6  (Medical  Care  Facilities) 
except  ADAAG  6.2,  which  requires 
canopy  or  roof  overhangs.  An  exception 
has  not  been  provided  for  clear  floor 
space  alongside  beds  in  existing 
facilities  since  these  guidelines  pertain 
only  to  new  construction  and 
alterations.  In  the  case  of  an  alteration, 
the  necessary  clear  floor  space  required 
in  AD.AAG  6.3  would  be  required  only 
to  the  extent  technically  feasible. 
Regarding  the  requirement  in  ADAAG 
6.4  for  accessible  patient  toilet  rooms 
and  bathrooms,  the  references  to 


ADAAG  4.22  (Toilet  Rooms)  and 
ADAAG  4.23  (Bathrooms,  Bathing 
Facilities,  and  Shower  Rooms)  do  not 
preclude  placement  of  toilet  or  bathing 
fixtures  within  patient  cells  or  rooms  as 
long  as  the  requirements  for  toilet  rooms 
and  bathrooms,  including  maneuvering 
space,  are  met. 

Comment.  Special  holding  or  housing 
cells  required  to  be  accessible  by 
ADAAG  12.4.2  may  include  those  used 
for  purposes  of  medical  isolation.  Since 
cells  used  for  this  purpose  may  be 
located  within  medical  care  facilities, 
the  NPRM  asked  whether  they  should 
be  counted  as  part  of,  or  in  addition  to, 
the  number  of  patient  bedrooms  or  cells 
required  tt>  accessible  under  ADAAG  6. 

A  majority  of  the  responses  to  this 
question  felt  that  medical  isolation  cells 
should  be  accessible  in  addition  to  the 
percentage  of  patient  bedrooms  or  cells 
required  to  be  accessible  by  ADAAG  6. 

In  fact,  several  comments  from 
corrections  officials  indicated  that  all 
medical  isolation  cells  should  be 
accessible. 

Response.  In  view  of  the  response  to 
this  question,  language  has  been  added 
to  the  provision  and  the  appendix 
clarifying  that  medical  isolation  cells 
required  to  be  accessible  by  ADAAG 
12.4.2  shall  not  be  counted  as  part  of  the 
minimum  number  of  patient  bedrooms 
or  cells  required  to  be  accessible  under 
ADAAG  6.1.  Thus,  if  a  medical  care 
facility  has  both  types  of  cells,  at  least 
one  medical  isolation  cell  must  be 
accessible  under  ADAAG  12.4.2  in 
addition  to  the  number  of  patient 
bedrooms  or  cells,  in  most  cases  10 
percent,  required  to  be  accessible  by 
ADAAG  6.1.  Consistent  with  the 
requirement  for  special  purpose  cells  in 
ADAAG  12.4.2,  at  least  one  medical 
isolation  cell  per  facility  is  required  to 
be  accessible.  However,  in  view  of  the 
opinion  expressed  by  some  prison 
operators,  it  is  recommended  that 
consideration  be  given  to  ensuring  the 
accessibility  of  all  medical  isolation 
cells. 

12.4.5  Alterations  to  Cells  or  Rooms 

ADAAG  4.1.6  requires  that  if  existing 
spaces  or  elements  are  altered,  then 
each  such  altered  element  or  space  shall 
be  made  accessible.  ADAAG  12.4.5 
clarifies  that  the  percentage  of  cells  that 
must  be  made  accessible  as  part  of  an 
alteration  is  based  on  the  total  number 
of  cells  altered  and  not  on  the  total 
number  of  cells  in  the  facility.  This 
would  apply  to  all  subsequent 
alterations  until  such  time  as  the 
minimum  percentage  required  in  new 
construction  for  the  facility  overall  is 
met.  The  three  percent  figure  is 
consistent  with  the  minimum 
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percentage  specified  for  new 
constructioa. 

Cofinoent.  Similar  to  a  concern  raised 
with  respect  to  new  construction,  some 
State  correctional  agencies  requested 
that  the  guidelines  be  flexible  in 
requiring  accessfole  cells  or  rooms  as 
part  of  an  alteration.  Some  correctional 
systems  contain  prisons  that  under 
current  policies  or  assignment 
procedmes  are  not  intended  to  house 
persons  with  disabilities. 

Response.  The  concern  raised  by 
corrections  officials  is  understandable 
in  light  of  current  policies,  but  the 
underlying  rationale  involves 
operational  considerations,  such  as 
inmate  placement  and  assignment 
procedures,  that  lie  beyond  the  Board’s 
purview.  As  noted  previously,  the 
Board’s  statutory  mandate  requires  a 
minimum  level  of  accessibility  in 
alterations  and  new  construction. 
Operators  of  correctional  systems  may 
question  the  practicality  of  making  ceils 
accessible  as  part  of  an  alteration  at 
certain  facilities  not  intended  to  house 
inmates  with  disabilities.  How-ever,  the 
ADA  and  its  legislative  history 
recognize  e’terations  as  opportunities 
for  proviQ.  access.  Such  opportunities 
are  to  be  taken  even  in  situations  where 
the  altered  element  or  space  may  not  be 
made  fully  accessible  to  or  usable  by 
persons  with  disabilities.  Further, 
additional  alterations  may  eventually 
lead  to  foil  accessibility  of  an  existing 
facility,  and,  writh  respect  to  correctional 
systems,  assignment  policies  may 
change.  Such  policies  are  subject  to 
review  by  the  Department  of  Justice 
under  title  II  of  the  ADA  which 
prohibits  discriminatory  policies, 
practices,  and  procedures. 

Comment.  In  discussing  requirements 
for  accessible  cells,  various  commenters 
expressed  concern  about  compliance  in 
cases  of  alteration.  For  example, 
requirements  for  toilet  and  bathing 
facilities  include  specifications  for  grab 
bars.  Commenters  indicated  that  grab 
bars  may  be  properly  mounted  and 
secured  to  the  degree  necessary  in  new 
construction  but  not  necessarily  as  part 
of  an  alteration.  In  fact,  one  commenter 
noted  that  the  proper  securement  of  grab 
bars  in  prison  cells  may  actually 
necessitate  reconstruction  of  cell  walls. 

Response.  The  concerns  raised  about 
specific  requirements  in  cases  of 
alteration  involve  issues  already 
addressed  by  existing  provisions  in 
ADAAG  4.1.6  (Accessible  Buildings: 
Alterations).  ADAAG  4.1.6  states  that 
where  compliance  is  “technically 
infeasible,  the  alteration  shall  provide 
accessibility  to  the  maximum  extent 
feasible.’’  “Technically  infeasible,’*  as 
defined  in  ADAAG  4.1.6,  recognizes 


“existing  structural  conditions  [that] 
require  removing  or  altering  a  load- 
bearing  member  which  is  an  essential 
part  of  the  structural  frame”  and  “other 
existing  physical  or  site  constraints 
(that]  prohibit  modification  or  addition 
of  elements,  spaces,  or  features”  in 
compliance  with  ADAAG.  Technical 
infeasibility,  which  is  specific  to 
alterations,  is  intended  to  cover  varioiis 
situations  that  often  must  be  considered 
on  a  case-by-case  basis.  The  specific 
concerns  shared  by  commenters, 
including  those  with  respect  to  grab 
bars,  may  constitute  “technical 
infeasibility”  in  many  cases. 

12.5  Requirements  for  Accessible  Cells 
or  Rooms 

This  section  contains  the  minimum 
requirements  for  accessible  cells  or 
rooms.  These  requirements,  which  are 
similar  to  those  for  holding  cells  in 
judicial  facilities  in  ADAAG  11.4.2,  are 
based  in  part  on  specifications  in 
ADAAG  9  for  rooms  in  transient 
lodging.  The  NPRM  asked  whether  any 
of  these  requirements,  as  proposed, 
conflicted  with  existing  security 
requirements  inherent  in  cell  design. 
Relatively  few  commenters  responded 
to  this  question.  Most  comments 
addressed  requirements  for  doors  in 
ADAAG  12.5.2(1)  or  responded  to 
specific  issues  raised  in  the  NPRM 
concerning  toilet  and  bathing  facilities 
addressed  in  ADAAG  12.5.2(2)  w'hich 
are  discussed  below. 

Comment.  In  the  NPRM,  the 
requirements  of  ADAAG  12.5  were 
intended  to  apply  to  those  elements  or 
spaces  that  may  be  provided  within 
cells  or  in  adjacent  common  use  areas 
such  as  dayTooms.  These  requirements 
have  been  clarified  to  apply  only  to 
those  elements  or  spaces  provided 
within  housing  or  holding  cells  or 
rooms.  Elements  and  spaces  provided  in 
common  use  areas,  such  as  dayrooms, 
are  subject  to  ADAAG  requirements  for 
common  use  areas  according  to  ADAAG 
12.1. 

1 2. 5. 2(1)  Door  and  Doorways 

This  provision  requires  that  all  doors 
and  doorways  on  an  accessible  route 
comply  with  ADAAG  4.13  (Doors).  As 
proposed,  this  requirement  contained  an 
exemption  from  the  requirements  for 
maneuvering  clearances  (4.13.6),  door 
hardware  (4.13.9),  opening  force 
(4.13.11),  and  automatic  or  power- 
assisted  operation  (4.13.12)  where 
detainees  or  inmates  are  escorted  by 
security  personnel  at  all  times. 

Comment.  As  discussed  in  ADAAG 
11.4.2,  corrections  officials  and  several 
design  professionals  indicated  that 
design  requirements  may  necessitate  use 


of  300  to  500  pound  doors.  Such  doors 
cannot  meet  the  specification  for  closing 
and  opening  forces  in.  ADAAG  4.13.10 
(Door  Closers)  and  4.13.11  (Dooi 
Opening  Force)  without,  at  a  rainimum, 
power-assist  devices.  In  addition, 
commenters  noted  that  security 
requirements  may  prohibit  the  use  of 
certain  door  hardware  often  used  in 
meeting  the  specifications  for  door 
hardware  in  ADAAG  4.13.9  (Door 
Hardware).  Accessible  door  hardware, 
such  as  lever  handles,  may  be  more 
easily  removed  than  doorknobs  and 
other  types  of  door  hardware. 

Response.  Consistent  with  provisions 
for  entrances  in  ADAAG  12.2,  the 
exception  has  been  revised  to  include 
doors  and  doorways  subject  to  security 
requirements  that  prohibit  foil 
compliance  with  ADAAG  4,13.6 
(Maneuvering  Clearances  at  Doors), 
4.13.9  (Door  Hardware),  4.13.11  (Door 
Closers),  and  4.13.12  (Automatic  Doors 
and  Power- Assisted  Doors).  In  addition, 
a  reference  to  the  specifications  for  door 
closers  (ADAAG  4.13.1(1)  has  been 
added. 

12.5.2(2)  Restrooms 

This  provision  requires  that  toilet 
facilities  comply  with  ADAAG  4.22 
(Toilet  Rooms)  and  that  bathing 
facilities  comply  witli  ADAAG  4.23 
(Bathrooms,  Bathing  Facilities,  and 
Shower  Rooms).  This  provision  further 
notes  that  pri’/acy  screens,  where 
provided,  not  encroach  upon  the  clear 
floor  space  required  at  fixtures. 

Comment.  (Dne  commenter 
recommended  that  this  provision 
reference  ADAAG  4.16  (Toilets)  and 
4.19  (Lavatories)  instead  of  ADAAG  4.22 
(Toilet  Rooms)  since  such  fixtures  are 
often  located  widiin  housing  or  holding 
cells  and  not  separate  toilet  rooms. 

Response.  References  to  ADAAG  4.22 
and  4.23  do  not  preclude  the 
installation  of  either  toilet  or  bathing 
fixtures  within  cells  as  long  as  the 
specifications,  including  those  for  clear 
floor  space,  are  met.  These  references 
clarify  that  the  maneuvering  space  and 
other  requirements  found  in  ADAAG 
4.22  and  4.23  apply  even  if  the  room 
functions  primarily  as  a  housing  or 
holding  cell.  Since  requirements  for  the 
cell  itself,  including  necessary 
maneuvering  space,  may  be  used  to 
meet  the  maneuvering  space  required  by 
ADAAG  4.22  or  4.23,  these  references 
do  not  have  substantially  greater  impact 
than  do  references  to  the  specifications 
for  specific  fixtures.  This  is  clarified  in. 
an  appendix  note  to  this  provision 

As  discussed  under  ADAAG  11.4.2, 
many  holding  and  housing  cells  are 
equipped  with  a  combination  toilet  and 
lavatory  unit.  These  combination  units 
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maximize  space  and  are  easier  to  install 
than  separate  fixtures.  The  NPRM  asked 
whether  these  type  of  units  are  actually 
required  in  cells  and  whether 
combination  units  that  fully  meet 
ADAAG  requirements  are  available. 

Comment.  Several  corrections 
officials  indicated  that  they  were 
unaware  of  any  combination  unit  that 
fully  complies  with  ADAAG. 

Corrections  officials  of  some  States, 
such  as  California,  Florida,  and 
Michigan,  noted  that  separate  fixtures 
are  used  in  accessible  cells. 

Manufacturers  confirmed  that  the 
standard  design  of  combination  units, 
including  those  otherwi.se  considered 
accessible  by  the  industry,  do  not  fully 
meet  ADAAG  requirements. 

Specifically,  the  standard  design  of 
these  units  cannot  easily  incorporate  the 
36  inch  long  rear  grab  bar  required  by 
ADAAG.  Several  commenters,  including 
a  design  firm,  thought  that  it  may  be 
possible  to  install  a  grab  bar  of  shorter 
length,  perhaps  up  to  24  to  26  inches, 
on  some  units.  According  to  one 
correction  official,  however,  mounting  a 
26  inch  grab  bar  on  the  unit  would 
double  the  amount  of  space  required 
and  quadruple  the  cost. 

Several  corrections  agencies  indicated 
that  combination  units  are  not  required 
but  are  used  frequently,  primarily 
because  they  require  less  space  than 
separate  fixtures.  One  design 
professional  noted  that  their  use  is 
preferred  in  police  station  holding  cells 
for  security  reasons.  The  only  source 
identified  as  actually  requiring 
combination  units  was  Virginia’s 
“Guide  of  Minimum  Standards  in 
Design  and  Construction  of  Jail 
Facilities”  which  requires  such  units  in 
maximum  security  cells. 

Response.  Based  on  the  comments,  it 
is  apparent  that  the  use  of  combination 
units  are  generally  not  required,  but 
they  are  often  preferred  for  more 
efficient  use  of  space  and  greater 
security.  The  requirement  for  toilet 
rooms  complying  with  ADAAG  4.22 
remains  unchanged. 

Comment.  One  corrections  official 
expressed  concern  about  installing 
combination  units  that  meet  ADAAG 
specifications  or  separate  toilet  and 
lavatory  fixtures  in  existing  cells  as  part 
of  a  renovation.  Installation  of  these 
elements  would  require  converting  two 
standard  cells  into  one  accessible  cell  in 
order  to  provide  the  necessary  clear 
floor  space  at  fixtures. 

Response.  Structural  conditions  and 
site  constraints  that  prohibit  compliance 
with  ADAAG  in  the  case  of  alterations 
are  addressed  by  ADAAG  4.1.6 
(Accessible  Buildings:  Alterations). 
ADAAG  4.1.6  notes  that  where  it  is 


“technically  infeasible”  to  comply  with 
ADAAG  as  part  of  an  alteration, 
compliance  is  only  required  “to  the 
maximum  extent  feasible.”  Compliance 
with  ADAAG  that  necessitates  the 
removal  of  walls  may  constitute 
“technical  infeasibility”  in  many  cases. 
The  term  “technical  infeasibility”  is 
further  discussed  under  ADAAG  12.4.5 
(Alterations  to  Cells  or  Rooms). 

Comment.  The  specifications  for  toilet 
rooms  in  ADAAG  4.22  and  for  bathing 
facilities  in  ADAAG  4.23  include 
requirements  for  grab  bars  at  toilets, 
showers,  and  tubs.  In  the  prison 
environment,  such  elements  must  be 
propprly  secured  so  that  they  cannot  be 
removed  and  used  as  weapons.  As 
discussed  in  ADAAG  11.4.2,  the  NPRM 
asked  whether  grab  bars  can  be  installed 
without  creating  a  security  risk.  A 
majority  of  comments,  including  those 
from  corrections  officials,  indicated  that 
grab  bars  do  not  pose  a  risk  to  security 
if  mounted  properly.  Several  State 
corrections  agencies  offered  certain 
methods  of  securement,  such  as  the  use 
of  steel  imbeds.  Some  of  these 
suggestions  were  qualified  as  being  able 
to  reduce,  but  not  necessarily  eliminate, 
risks  to  security.  Several  commenters 
considered  grab  bars  more  of  a  security 
risk  in  maximum  security  facilities. 

Response.  Based  on  the  comments, 
various  alternatives  do  exist  for 
mounting  grab  bars  so  that  they  do  not 
pose  a  risk  to  security. 

Another  question  raised  in  the  NPRM 
was  whether  grab  bars  can  facilitate 
suicide  attempts  among  inmates  or 
detainees.  The  NPRM  asked  about  the 
experiences  detention  and  correctional 
authorities  have  had  with  respect  to 
grab  bars  and  suicide  attempts.  This 
issue  was  raised  with  respect  to  holding 
cells  in  judicial  facilities  covered  by 
ADAAG  11.4.2  and  to  holding  and 
housing  cells  in  detention  and 
correctional  facilities  addressed  by  this 
section. 

Comment.  No  information  was 
received  indicating  that  grab  bars  had 
indeed  been  used  in  any  recorded 
suicide  attempt.  However,  the  National 
Center  on  Institutions  and  Alternatives 
notes  that  this  “could  have  more  to  do 
with  not  only  the  problem  of  under¬ 
reporting  of  jail  suicides  *  *  *  but  also 
the  fact  that  grab  bars  are  not  yet 
predominantly  found  in  jails  throughout 
the  country.”  Several  comments  did 
consider  grab  bars  a  suicide  risk, 
particularly  in  police  holding  cells, 
maximum  security  cells,  and  psychiatric 
facilities. 

Most  of  the  comments,  however, 
particularly  those  from  State  corrections 
officials,  indicated  that  while  they  may 
pose  some  risk,  suicide  prevention 


cannot  be  based  solely  on  cell  design. 
Some  comments  considered  it 
impossible  to  design  a  cell  that  is 
“suicide-free”  and  noted  that  the  risk 
posed  by  grab  bars  is  not  very  different 
from  the  risk  already  posed  in  many 
existing  prisons  or  holding  cells  by  cell 
grillage,  bed  frames,  and  air  circulation 
vents.  Many  of  these  commenters 
stressed  the  importance  of  appropriate 
supervision  and  classification  of 
inmates  and  detainees  in  curbing  the 
risk  of  suicide.  The  California  Board  of 
Corrections,  which  oversees  local  and 
county  facilities,  stated  that: 

The  best  deterrent  to  such  activity  is  staff 
supervision  and  appropriate  classification  of 
inmates  to  identify  possible  suicide 
candidates.  Another  consideration  is  that 
grab  bars  are  often  located  in  open  areas 
where  staff  visibility  is  optimum.  Finally, 
California  requires  grab  bars  adjacent  to  all 
water  closets  in  detoxification  cells  due  to 
the  potential  for  injury  to  intoxicated 
arrestees  and  there  is  no  information  to 
indicate  an  increase(d|  suicide  potential  in 
these  cells  due  to  grab  bars. 

Response.  The  response  from  a 
majority  of  corrections  officials 
indicates  that  supervision  and 
classification  of  iniaaies  aie  necessai’y 
in  preventing  suicide.  The  operators  of 
correctional  facilities  may  rely  on  these 
methods  since  correctional  systems 
utilize  extensive  evaluation  and 
classification  of  inmates.  How'ever,  this 
may  not  be  the  case  in  detention 
facilities  which  may  house  persons 
immediately  after  arrest.  Information 
gathered  by  the  Board  indicates  that,  in 
general,  the  chance  of  suicide  is  greatest 
during  the  first  24  or  48  hours  folioving 
arrest.  This  is  consistent  with  the 
opinion  expressed  by  a  few  commer'ers 
that  the  suicide  risk  is  greater  in 
detention  facilities  such  as  police 
station  holding  cells.  However, 
commenters  indicated  that  appropriate 
supervision  is  necessary  in  these 
facilities  in  order  to  effectively  reduce 
the  risk  of  suicide,  especially  since 
holding  ceils  may  already  contain 
elements,  such  as  cell  bars,  that  can 
facilitate  suicide  attempts.  An  exception 
to  the  requirement  for  grab  bars  in 
ADAAG  4.22  dnd  4.23  has  not  been 
included.  The  specifications  for  grab 
bars  in  ADAAG  4.26  (Handrails,  Grab 
Bars,  and  Tub  and  Shower  Seats)  allow 
various  design  alternatives,  and  some 
designs  were  suggested  in  the  NPRM  as 
possible  alternatives.  These  included 
grab  bars  that  are  reces.sed  into  the  wall 
or  that  have  infill  welded  plates 
attached  to  the  bottom.  Several 
corrections  officials  stated  that  such 
designs  may  help  reduce  but  would  not 
necessarily  eliminate  the  risk  of  suici<le. 
Further,  they  may  compromise  security 
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by  providing  .space  in  which  contraband 
can  be  hidden.  One  State  correctional 
agency  advised  that  operators  "should 
retain  the  flexibility  of  determining  the 
grab  bar  design  suitable  for  a  particular 
application.”  Current  ADAAG 
specifications  do  provide  some  degree 
of  flexibility  in  the  de.sign  of  grab  bars. 

In  addition,  ADAAG  2.2  (Equivalent 
Facilitation)  allows  departures  from,  or 
alternatives  to,  specific  technical 
requirements  in  ADAAG  so  long  as 
equal  or  greater  access  is  provided. 

12.5.2(3)  Beds 

This  provision  requires  that  clear 
floor  space  36  inches  wide  be  provided 
along  one  side  of  beds.  The 
speciilcations  for  beds  do  not  preclude 
the  use  of  upper  bunks,  which  may  be 
installed  particularly  in  cases  of 
overcrowding.  However,  sufficient 
clearance  roust  be  provided  between 
bunks  so  Uiat  the  transfer  from 
wheelchairs  to  lower  bunks  is  not 
restricted.  ADAAG  does  not  currently 
specify  such  clearances,  but  an 
appendix  note  recommends 
consideration  of  the  standard  human 
dimensions  associated  with  the  use  of 
wheelchairs  in  Appendix  Fig.  A3. 

Comment.  One  comment  from  an 
individual  with  a  disability  considered 
the  clear  floor  space  specified  alongside 
beds  to  be  insufficient,  while  a 
corrections  official  considered  the  36 
inch  width  excessive  and  recommended 
that  32  inches  be  the  minimum.  Further, 
this  cominenter  felt  that  certain  cell 
elements,  such  as  w'riting  desks  and 
storage  units,  should  be  allowed  to 
encroach  upon  this  space  up  to  18  to  24 
inches. 

Eesponse.  The  36  inch  wide 
specification  is  based  on  requirements 
for  patient  L-udrooms  in  ADAAG  6 
(Medical  Care  Facilities).  This  is  in 
addition  to  the  wheelchair  turning  space 
and  connecting  accessible  route 
required  for  the  cell.  Clear  floor  space 
required  at  fixed  elements,  such  as 
writing  desks,  may  overlap  the 
maneuvering  space  required  at  beds; 
however,  the  fixed  elements  themselves 
may  not  olistruct  or  reduce  this 
maneuvering  space.  This  provision 
remains  unchanged  except  for  editorial 
revisions  made  for  further  clarification. 

Comment.  A  design  professional 
questioned  what  the  height  of  beds 
should  be  in  order  to  facilitate  a  transfer 
f'.om  wheelchairs. 

Response.  ADAAG  specifies  a  range  of 
17  to  19  inches  for  the  height  of  toilet 
seats  and  shower  seats  in  order  to 
facilitate  the  necessaiy  transfer.  This 
height  is  appropriate  for  beds  as  well. 
However,  determining  this  height  for 
fixed  beds  snould  include  non-fixed 


elements  such  as  bedding  or  mattresses 
so  that  the  bed  surface  to  which  one 
transfers  is  within  the- range  of  17  to  19 
inches  from  the  fini.sh  floor.  Where 
upper  bunks  are  provided,  the  height  of 
the  beds  is  particularly  important  in 
ensiuring  sufficient  headroom  for 
transfer.  This  information,  including  the 
recommended  17  to  19  inch  height  for 
beds,  has  been  added  to  the  appendix. 

12.5.2(4)  Drinking  Fountains 
This  provision  requires  that  drinking 
fountains  be  accessible  for  persons 
using  wheelchairs  and  to  those  that  may 
have  difficulty  bending  or  stooping. 

This  provision  is  consistent  with 
ADAAG  4.1.3(10)(a). 

Comment.  One  design  professional 
disapproved  of  ADAAG  4.1.3(10)(a) 
since  it  contains  a  performance 
standard.  Another  comment  from  a  State 
corrections  authority  supported  the 
requirement  for  drinking  fountains 
accessible  at  both  “hi-lo”  heights. 

Response.  This  provision  allows  use 
of  “hi-Io”  fountains,  water  coolers,  or 
“other  such  means  as  would  achieve  the 
required  accessibility”  for  both 
wheelchair  users  and  persons  who  have 
difficulty  bending  or  stooping.  This 
provision  has  not  been  revised. 

12.5.2(5)  Fixed  Seating  and  Tables 

This  provision  requires  fixed  seating 
and  tables  be  accessible  according  to 
ADAAG  4.32.  This  applies  to  fixed 
seating  and  tables  provided  within,  or 
serving,  accessible  cells.  This 
requirement  is  intended  to  address 
seating  that  may  be  provided  in  adjacent 
common  use  spaces  such  as  dayrooms. 

Comment.  One  comment  noted  that 
this  provision,  if  it  is  to  apply  to  areas 
such  as  dayrooms,  should  be  stipulated 
in  ADAAG  12.1  which  covers  common 
use  areas. 

Response.  As  previously  noted,  this 
section  has  been  revised  to  apply  to 
elements,  including  fixed  seating  and 
tables,  that  are  installed  within  housing 
or  holding  cells  or  rooms.  Under 
ADAAG  12.1,  common  u.se  spaces, 
including  dayrooms,  serving  accessible 
cells  are  required  to  be  accessible 
according  to  the  applicable 
requirements  of  ADAAG.4.1  through 
4.35.  This  would  include  the  five 
percent  scoping  requirement  and 
technical  specifications  for  accessible 
fixed  seating  and  tables  in  ADAAG 
4.1.3(18)  and  ADAAG  4.32,  respectively. 

12.5.2(6)  Benches 

This  provision  requires  that  benches 
be  17  to  19  inches  high  and  meet 
existing  structural  strength  requirements 
in  ADAAG  4.26.3  (Structural  Strength). 
This  requirement  as  proposed  specified 


that  benches  be  a  minimum  of  24  inches 
in  depth  and  at  least  48  inches  Icng.  As 
discussed  in  ADAAG  11.4.2(6),  the 
specified  minimum  dimensions  have 
been  removed. 

12.5.2(7)  Storage 

This  provision  requires  that  fixed  or 
built-in  storage  units  be  accessible 
according  to  ADAAG  4.25  (Storage). 

Comment.  One  commenter 
recommended  coverage  of  inmate 
lockers. 

Response.  Under  this  provision, 
lockers  that  are  fixed  or  built-in  would 
be  subject  to  the  applicable 
requirements  of  ADAAG  4.25.  This 
provision  has  been  clarified  to  apply  to 
fixed  or  built-in  storage  units  located 
within  housing  or  holding  cells  or 
rooms. 

12.5.2(8)  Controls 

This  provision  requires  that  controls 
intended  for  operation  by  inmates  be 
accessible  according  to  ADAAG  4.27 
(Controls  and  Operating  Mechanisms). 
This  proxision  has  not  been  revised. 

12.5.2(9)  Accommodations  for  Persons 
With  Hearing  Impairments 

Under  this  provision,  accessible  cells 
are  also  required  to  be  accessible  to 
persons  with  hearing  impairments  and 
comply  with  ADAAG  12.6.  Cells  or 
rooms  addressed  by  this  section  are 
required  to  comply  with  ADAAG  12.6  in 
addition  to  the  three  percei>t  of  cells  or 
rooms  addressed  by  ADAAG  12.4.3. 

This  provision  is  intended  to  address 
access  for  those  persons  with  botli 
mobility  and  hearing  impairments.  The 
NPRM  asked  whether  this  provision  was 
necessary  or  appropriate  with  respect  to 
detention  and  correctional  facilities. 

Comment.  A  majority  of  the 
commenters,  most  from  disability 
organizations,  supported  this 
requirement.  However,  corrections 
officials  and  the  Bureau  of  Prisons 
recommended  that  this  requirement  be 
removed.  Most  of  these  comments 
indicated  that  the  elements  required  to 
be  accessible  under  this  provision, 
alarms  and  permanently  installed 
telephones,  are  typically  not  provided 
or  needed  in  cells.  These  comments 
noted  that  staff  supervision  and 
controlled  means  of  egress  preclude  the 
need  for  alarms  serving  inmates. 

Response.  As  discussed  under 
ADAAG  12.4.3,  alarms  and  permanently 
installed  telepthones  are  not  typically 
provided  to  serve  individual  cells.  Thus, 
the  specifications  referenced  by  this 
provision  apply  only  where  such 
devices  are  provided.  In  addition,  the 
requirement  for  auxiliary  visible  alarms, 
as  discussed  under  ADAAG  12.6 
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(Visible  Alarms  and  Telephones),  does 
not  apply  where  inmates  or  detainees 
are  not  allowed  independent  egress.  No 
changes  were  made  to  this  provision. 

12.6  Visible  Alanns  and  Telephones 
This  section  contains  technical 
requirements  for  cells  that  are  accessible 
to  persons  with  hearing  impairments. 
ADAAG  12.6.1  requires  that  if  audible 
emergency  warning  systems  serving 
cells  or  rooms  are  provided,  a  visible 
alarm  complying  with  ADiAAG  4.28.4 
(Auxiliary  Alarms)  shall  also  be 
provided.  Further,  permanently 
installed  telephones,  where  provided 
within  housing  or  holding  cells  or 
rooms,  are  required  to  have  volume 
controls  complying  with  ADAAG  4.31.5 
(Hearing  Aid  Compatible  and  Volume 
Control  Telephones).  TTYs  in  detention 
and  correctional  facilities  are  not 
addressed  by  this  section  but  by 
requirements  at  ADAAG  4.1.3(17)(c)(v). 
.ADAAG  12.6  clarifies  that  portable 
devices  may  be  used  in  lieu  of 
permanent  devices  if  necessary  wiring 
and  outlets  are  provided. 

Comment.  As  discussed  under 
ADAAG  12.4.3,  some  corrections 
officials,  including  the  Bureau  of 
Prisons,  stated  that  such  specifications 
are  unnecessary  since  the  type  of  alarms ' 
and  telephones  addressed  by  this 
section  are  typically  not  provided  in 
cells.  These  comments  further  stated 
that  supervision  of  inmates  and 
controlled  evacuations  obviate  the  need 
for  visible  alanns  and  that,  since  alarms 
may  be  vandalized  or  tampered  with, 
their  placement  should  not  be  required 
within  cells. 

Response.  These  requirements,  as 
stated  in  the  corresponding  scoping 
provision  at  ADAAG  12.4.3  and 
reiterated  in  this  section,  apply  only 
where  alarms  and  permanently  installed 
telephones  are  installed  within  housing 
or  holding  cells  or  rooms.  With  respect 
to  the  need  for  alarms  where  evacuation 
of  inmates  is  controlled,  the  proposed 
rule  noted  that  visible  alarms  are  only 
required  where  “inmates  or  detainees 
.  .  .  are  allowed  independent  means  of 
egress.”  For  clarity,  this  language  has 
been  restated  as  an  actual  exception  to 
the  requirement  for  visible  alarms. 

Thus,  where  independent  egress  is  not 
allowed,  visible  alarms  would  not  be 
required  even  if  an  audible  emergency 
warning  system  is  provided.  With 
respect  to  alarms  being  vandalized  or 
tampered  with,  ADAAG  12.6.2  allows 
the  use  of  portable,  instead  of 
peimanent,  alarms  as  long  as  the 
necessary  wiring  and  outlets  are 
provided.  Operators  can  then  in.stall 
portable  devices  according  to  need  as 
required  by  the  Department  of  fu.stice 


title  II  regulation,  which  addresses  the 
provision  of  auxiliary  aids  and  services. 
See  28  CFR  part  35.  This  information  is 
provided  in  an  appendix  note  to 
ADAAG  12.6.2. 

Comment.  An  almost  equal  number  of 
comments,  primarily  from  disability 
groups  and  State  and  local  government 
agencies,  supported  these  requirements. 
Some  commenters  recommended 
additional  requirements,  such  as 
specifications  for  vibrating  alarms, 
signals  of  announcements  or  summons, 
and  other  notification  devices. 

Response.  Auxiliary  aids  and  devices, 
such  as  vibrating  alarms  are  not  within 
the  purv'iew  of  these  guidelines  since 
such  devices  are  typically  not  built-in  or 
addressed  as  part  of  facility  design  and 
construction.  Such  devices,  however, 
are  not  precluded  by  these  guideliifes 
and.  as  noted  above,  are  addressed  by 
the  Department  of  Justice  title  II 
regulation  as  noted  above. 

J3.  Accessible  Residential  Housing 
13.1  General 

ADAAG  13.1  outlines  the  types  of 
residential  facilities  addressed  by  this 
section.  These  facilities  include  newly 
constructed  or  altered  single-family  and 
multifamily  dwelling  units  which  are 
subject  to  title  II  of  the  ADA.  The  term 
“dwelling  unit”  is  defined  in  this 
section  and  has  been  incorporated  here 
to  apply  only  to  residential  housing  and 
not  transient  lodging.  The  term 
“dwelling  unit”  as  used  in  ADAAG  13 
specifically  applies  only  to  those 
facilities  used  as  a  residence  which 
contain  rooms  and  spaces  for  living, 
bathing,  and  sleeping  and  may  provide 
a  kitchen  or  food  preparation  area.  An 
appendix  note  at  A13.1  clarifies  that 
this  section  does  not  obviate 
responsibility  for  compliance  with 
Federal  laws  such  as  the  Fair  Housing 
Amendments  Act  of  1988  (42  U.S.C 
3604  et  seq.)  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794).  The  appendix  also  discusses 
certain  characteristics  that  distinguish 
residential  dwelling  units  addressed  by 
this  section  from  those  considered 
transient  lodging.  Specifically, 
residential  dwelling  imits  typically 
contain  accommodations,  including 
kitchens,  bathrooms,  living  and  sleeping 
areas.  A  discussion  of  the  definition  of 
transient  lodging  is  found  in  ADAAG 
3.5. 

ADAAG  13  contains  specific 
requirements  for  accessible  residential 
housing  which  are  in  addition  to  those 
contained  in  ADAAG  4.1  through  4.35. 
This  section  defines  “public  use  areas” 
and  “common  use  areas.”  The 
definition  of  “public  use  area”  is 


consistent  with  ADAAG  3.5.  The 
definition  of  “common  use  area”  is 
consistent  with  the  definition  in 
ADAAG  3.5,  but  is  more  specific  to 
residential  facilities  covered  by  this 
section  and  applies  to  rooms,  spaces  or 
elements  used  by  residents  or  their 
guests,  such  as  hallways,  lounges, 
lobbies,  laundry  rooms,  refuse  rooms, 
mail  rooms,  storage  facilities,  areas  used 
for  official  functions,  recreational  areas 
and  passageways  among  and  between 
buildings.  The  term  “common  use” 
excludes  spaces  wholly  within  a 
dwelling  unit.  An  appendix  note  has 
been  added  to  clarify  this  requirement. 

An  exception  provides  that  elevators  are 
not  required  in  residential  facilities  that 
are  less  than  four  stories  if  the 
requirements  of  13.1(2),  13.2  and  13.3 
are  met.  A  second  exception  has  been 
included  for  common  use  areas  that 
ser\’e  a  recreational  purpose.  Under  this 
exception,  where  multiple  recreational 
facilities,  such  as  tennis  courts,  are 
provided,  at  least  one  of  each  type  must 
be  accessible.  An  appendix  note 
encourages  that  a  sufficient  number  of 
accessible  multiple  common  use 
recreation  facilities  should  be  provided 
to  ensure  equitable  opportunities  for 
persons  with  disabilities. 

Comment.  A  commenter  asked 
whether  a  facility  which  provides  a 
single  room  occupancy,  is  a  dwelling 
unit.  The  commenter  noted  that  meals 
are  provided  on  a  congregate  basis  at 
these  facilities,  if  at  all.  Other 
commenters,  including  some  colleges 
and  universities,  requested  a 
clarification  as  to  whether  the 
accommodations  they  provide  are 
dwelling  units  or  trsin&ient  lodging. 

Response.  Where  a  tenant  rents  only 
a  sleeping  room  on  a  transient  basis  it 
is  not  a  dwelling  unit  as  defined  in 
ADAAG  13.  Some  sleeping  rooms  have 
modest  food  storage  facilities.  However, 
these  rooms  are  not  generally  intended 
to  be  dwelling  units.  Such 
accommodations  are  more  similar  to 
hotels  and  motels  and  if  so,  would  be 
considered  transient  lodging  subject  to 
ADAAG  9  (Accessible  Transient 
Lodging).  Language  has  been  added  to 
ADAAG  13.1  which  states  that  this 
section  does  not  apply  to  transient 
lodging.  An  appendix  note  makes  it 
clear  that  other  residential  housing  for 
live-in  employees  or  apartments  for 
students  would  be  covered  by  ADAAG 
13.1  if  they  contain  dwelling  units  as 
defined  by  this  section. 

Comment.  A  large  number  of 
commenters  including,  the  Camden 
County  Office  for  the  Disabled,  the  State* 
of  Washington  Building  Code  Council, 
the  National  Conference  of  States  on 
Building  Codes  and  Standards,  the 
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Montgomery  County,  (Mainland) 

Housing  Opportunities  Commission 
and,  the  State  of  New  Jersey  Department 
of  Community  Affairs,  express^ 
concern  regarding  the  application  of 
these  guidelines  to  single-family 
dwelling  units  constructed  or  altered 
“by  or  on  behalf  of’  a  State  or  local 
govenmient  entity.  New  Jersey  noted 
that  “this  requirement  would  have  an 
adverse  impact  on  governmental  single- 
family  housing  programs  that  include 
low  rate  mortgages,  zero  down  payment, 
closing  cost  assistance,  and  construction 
financing  to  developers  of  for-saie 
single- family  homes.”  Other 
commenters  supported  coverage  of 
single-family  residences  such  as  official 
residences,  those  provided  for  governors 
and  State  university  presidents,  and 
.single-family  housing  provided  as 
public  housing.  The  City  of  Chicago 
Mayor’s  Office  commented  “The  fact 
that  the  ATBCB  guidelines  now  require 
State  and  local  governments  to  apply 
access  standards  to  single-family 
dwellings  is  highly  commendable.” 

ftesponse.  Section  202  of  the  ADA 
prohibits  public  entities  from 
discriminating  on  the  basis  of  disability. 
“Public  entity”  includes  any  State  or 
local  government,  any  department, 
agency,  special  purpose  district,  or 
instrumentality  of  a  State  or  local 
government.  See  42  U.S.C.  12131  and 
12132.  Thus,  facilities  which  are  subject 
to  title  II  of  the  ADA  are  covered  by 
these  guidelines.  Single-family 
dwellings  such  as  a  president’s  house  at 
a  university  are  included  in  this 
definition  and  such  dwellings  are 
addressed  in  these  guidelines.  This 
provision  has  been  revised  to  indicate 
that  these  guidelines  apply  to 
residential  housing  subject  to  title  II  of 
the  ADA. 

Comment.  The  NPRM  asked  whether 
an  exemption  for  National  Guard 
facilities  and  other  similar  dwelling 
units  in  addition  to  dwelling  units  for 
unaccompanied  personnel  should  be 
included.  The  majority  of  commenters 
did  not  support  such  an  exception.  A 
few  suggested  that  the  Board  might 
contemplate  an  exemption  if  there  was 
clear  linkage  between  employee  job 
descriptions  which  preclude  persons 
with  disabilities  and  employee  housing. 
One  State’s  department  of  fish  and  game 
requested  an  exemption  for  very  remote 
cabins  and  dwellings  used  by  seasonal 
employees.  They  stated: 

*  *  *  the  nature  of  the  work  at  these  remote 
sites  is  such  that  employees  must  be  'able- 
bodied'  *  •  •  Common  sense  dictates  the 
Department  not  assign  employees  with 
mobility  or  sight  impairments  to  these 
facilities  for  the  safety  of  the  employee  as 
well  as  the  safety  of  his/her  (  oworker(s). 


A  number  of  commenters,  including  the 
National  Conference  of  States  on 
Building  Codes  and  Standards,  the  State 
of  Hawaii  Architectural  Access 
Committee,  and  the  City  of  New  York, 
opposed  such  an  exemption  since  the 
facility  occupancy  and  use  may  change. 
The  Hawaii  Commission  for  People  with 
Disabilities  and  the  Kentucky  Office  of 
the  Governor  both  pointed  out  that 
National  Guard  facilities  are  used  to 
house  the  general  public  in  the  event  of 
a  disaster  and  neither  supported  an 
exemption. 

Response.  The  guidelines  do  not 
contain  an  exemption  for  National 
Guard  housing  facilities  or  other  similar 
dwelling  imits  for  unaccompanied 
personnel.  The  majority  of  the 
commenters  did  not  support  such  an 
exception.  Several  commenters  pointed 
out  that  in  times  of  disaster,  these 
facilities  are  used  to  shelter  or  provide 
other  assistance  to  the  public.  "This  is  a 
compelling  reason  to  require 
acce.ssibility. 

Additionally,  the  Board  has  not 
provided  any  exceptions  based  on  the 
presumed  physical  capabilities  of 
building  occupants  or  employees.  The 
Equal  Employment  Opportunity 
Commission  (EEOC),  commented  that 
such  exceptions  may  be  inconsistent 
with  title  I  of  the  ADA  as  it  pertains  to 
access  for  employees  with  disabilities. 
Title  I  of  the  ADA  states  that  employers 
must  accommodate  employees  with 
disabilities  unless  doing  so  would 
impose  an  undue  hardship.  Issues 
relating  to  other  exceptions  are  further 
discussed  in  relation  to  ADAAG  4.1.115) 
(General  Exceptions). 

Comment.  A  few  commenters, 
including  the  University  of  California 
and  the  National  Association  of  Home 
Builders  suggested  that  in  lieu  of  the 
proposed  rule,  the  Board  should  adopt 
the  Fair  Housing  Accessibility 
Guidelines  issued  by  Housing  and 
Urban  Development  (HUD)  pursuant  to 
the  Fair  Housing  Amendments  Act  of 
1988  (42  U.S.C.  3604  et  seq.). 
Commenters  were  concerned  that 
overlapping  federal  guidelines  would 
cause  confusion  among  facility  owmers 
and  developers.  The  New  Jersey 
Department  of  Community  Affairs 
suggested  that  the  Board  adopt  “the 
reasonable  and  effective  approach”  in 
the  Uniform  Federal  Accessibility 
Standards  (UFAS).  A  number  of 
commenters  including  the  Disability 
Rights  Education  and  Defense  Fund 
(DREDF)  and  the  World  Institute  on 
Disability  strongly  supported  the 
proposed  rule.  DREDF  commented:  “It 
is  highly  commendable  that  the  Board 
has  chosen  to  apply  ADAAG  and  UFAS 
to  housing  for  its  basic  requirements 


*  *  *  This  approach  must  remain 
unchanged  in  the  final  standards.” 

Response.  Nothing  in  ADAAG  13 
obviates  the  necessity  for  compliance 
with  the  Fair  Housing  Accessibility 
Guidelines.  This  section,  although 
generally  more  stringent  than  the  Fair 
Housing  Accessibility  Guidelines,  is 
compatible  with  those  guidelines. 
Furthermore,  this  section  is  consistent 
with  standards  referenced  by  HUD’s 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  which  reference  UFAS  (24  CFR 
8.32).  A  discussion  of  the  relationships 
between  these  regulations  and  their 
applicable  standards  is  contained  in  the 
NPRM.  (See  57  FR  60633). 

Comment.  The  NPRM  asked  if  an 
exception  should  be  included  similar  to 
that  in  UFAS  for  elevators  in  low-rise 
structures.  The  NPRM  did  not  include 
such  an  exception.  UFAS  4.1. 3(1) 
provides  that  all  the  accessible  dwelling 
units  may  be  located  on  one  accessible 
level  if  at  least  one  of  each  type  of 
common  area  and  amenity  provided  for 
use  of  residents  and  visitors  is  available 
on  the  accessible  level.  Most 
e:ommenters  supported  such  an 
exception.  They  noted  that  certain 
model  building  codes  require  elevators 
in  multifamily  structures  that  are  four 
stories  or  more.  These  commenters  also 
cited  cost  and  maintenance  factors  as 
reasons  for  supporting  an  exception. 

The  Eastern  Paralyzed  Veterans 
Association  noted  that  the  cost  of  each 
elevator  provided  in  a  three  story  walk- 
up  apartment  would  approximate  the 
cost  of  one  dwelling  unit,  potentially 
resulting  in  the  construction  of  fewer 
units.  If  elevators  are  required  in  low- 
rise  residential  facilities,  the  National 
Association  of  State  Facilities 
Administrators  expressed  concern  that 
“*  *  *  public  sector  housing  could  lose 
much  of  its  cost  advantage  over  exempt 
private  sector  housing,  driving  designs 
back  to  high  density,  high  rise 
dwellings.” 

A  few  commenters  objected  to  an 
elevator  exception  on  the  basis  of 
ensuring  integration,  security,  and 
choice  for  people  with  disabilities.  One 
commenter  strongly  urged  that  smaller 
facilities  be  required  to  have  an  elevator 
since  the  trend  in  development  of 
publicly  owned  housing  is  toward 
smaller  facilities.  Otherwise,  the 
commenter  reasoned,  accessible  units 
will  be  provided  only  on  the  ground 
floor  in  smaller  facilities.  Ground  floor 
units,  according  to  several  other 
commenters  are  more  susceptible  to 
burglary  and  other  criminal  activities. 

Some  of  the  commenters  who  favored 
an  elevator  exception  suggested  that  it 
should  be  narrowly  drawn  so  as  not  to 
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include  larger  buildings.  In  the  interest 
of  integration,  the  City  of  New  York 
offered  a  compromise  provision  under 
which  buildings  with  less  than  twenty- 
five  dwelling  units  would  not  be 
required  to  have  an  elevator. 

Response.  While  the  concerns  for 
greater  choice  and  integration  are  very 
important,  requiring  elevators  in  low- 
rise  residential  facilities  is  likely  to 
result  in  fewer  affordable  dwelling  units 
due  to  the  added  cost.  The  Board  is  well 
aware  of  the  problems  of  all  homeless 
persons,  including  those  with 
disabilities.  While  elevators  facilitate 
integration,  there  are  associated  costs. 
Requiring  elevators  in  smaller  buildings 
will  force  redesign  of  the  typical  walk- 
up  garden  apartment  building,  and  the 
capital  cost  for  each  elevator  is  roughly 
equivalent  to  one  dwelling  unit. 
Balancing  social  goals  and  economic 
realities  benefits  all  homeless  people. 
Therefore,  a  provision  has  been  added 
to  ADAAG  13.1(2)  exempting  residential 
facilities  that  are  less  than  four  stories 
from  the  requirement  for  an  elevator, 
provided  that  the  requirements  of 
^iDAAG  13.1(2)  (Public  and  Common 
Use),  13.2  (Minimum  Number  and 
Dispersion)  and  13.3  (Requirements  for 
Accessible  Dwelling  Units)  are  satisfied. 

7  An  elevator  may  be  required  if  the 
requirements  of  ADAAG  13.1(2),  13.2 
and  13.3  cannot  be  met  without 
providing  vertical  access.  For  example, 
in  a  facility  having  only  one  building,  a 
designer  may  elect  to  locate  all  one 
bedroom  units  on  the  first  floor  and  all 
two  bedroom  units  on  the  second  floor. 
In  this  case,  if  more  than  one  accessible 
dwelling  unit  is  required,  an  elevator 
may  be  necessary  to  meet  the  dispersion 
requirements  in  ADAAG  13.2.2.  This 
exception  does  not  decrease  the 
minimum  number  of  dwelling  units  that 
must  be  accessible  in  a  facility. 

Comment.  EPVA  recommended 
inclusion  of  the  1993  BOCA  National 
Building  Code  requirement  that  where 
there  are  multiple  facilities  of  one  tyf)e, 
25  percent,  but  at  least  one,  must  be 
accessible. 

Response.  The  proposed  rule  has  been 
revised  by  deleting  the  term  “public 
use”  so  that  all  newly  constructed  and 
altered  recreational  facilities  for  use  by 
the  general  public  must  comply  with 
ADAAG  4.  In  addition,  at  least  one  of 
each  type  of  common  u.se  recreational 
facility  provided  must  be  accessible. 
This  provision  is  written  to  be 
consistent  with  the  Fair  Housing 
Accessibility  Guidelines  which  state; 
“Where  multiple  recreational  facilities 
(e.g.,  tennis  courts)  are  provided, 
sufficient  accessible  facilities  of  each 
type  to  assure  equitable  opportunity  for 
use  by  persons  with  handicaps  is 


required”.  See  24  CFR  Ch.  1,  App.  II, 
sec.  5,  req.  2.  An  apprendix  note 
indicates  that  one  accessible 
recreational  facility  may  be  insufficient 
to  ensure  equitable  opportunity  by 
persons  with  disabilities. 

13.2  Minimum  Number  and 
Dispersion 

13.2.1  Minimum  Number 
This  section  outlines  minimum 
scoping  guidelines  for  accessible 
residential  dwelling  units.  Five  percent 
of  the  total  number  of  dwelling  units  in 
a  facility  (r.e.  on  a  common  site)  shall 
comply  with  ADAAG  13.3  and  13.4.  In 
a  facility  with  more  than  two  dwelling 
units,  25  percent,  but  not  less  than  one 
of  the  accessible  units  complying  with 
ADAAG  13.3  and  13.4,  shall  have  a  roll- 
in  shower.  In  addition,  where  special 
purpose  residences  are  provided  for 
sperific  employee  positions  and  are  not 
interchangeable  (e.g..  Governor’s 
mansions  and  university  President’s 
residences)  each  shall  comply  with 
13.2.1(1).  Where  special  purpose 
residences  are  interchangeable,  five 
percent,  or  at  least  one  shall  be 
accessible.  Examples  of  special  purpose 
residences  that  are  interchangeable 
include,  but  are  not  limited  to,  housing 
set  aside  for  university  faculty  having 
similar  rank  and  live-in  residences  for 
museum  curators  and  other  professional 
staff.  In  addition  to  these  units,  two 
percent  of  the  total  number  of  dwelling 
units  in  a  facility  shall  comply  with 
ADAAG  13.4.  This  section  also  provides 
that,  when  the  total  number  of  dwelling 
units  is  one,  that  dwelling  unit  shall 
meet  the  requirements  of  ADAAG 
13.2.1(1).  An  appendix  note  clarifies 
that  at  least  one  of  each  type  of  unit 
size,  according  to  the  number  of 
bedrooms  provided  must  be  accessible 
according  to  13.2.2(2).  Even  when  the 
minimum  number  requirements  of 
13.2.1  must  be  exceeded,  access  to  all 
types  of  units,  particularly  according  to 
the  number  of  bedrooms  provided,  will 
ensure  a  minimum  level  of  program 
access  and  may  reduce  future  costs 
associated  with  accommodating 
individuals  with  varying  needs.  Because 
existing  units  can  be  made  accessible  to 
persons  with  hearing  impairments  with 
little  or  no  structural  alteration,  a 
similar  provision  is  not  included  for 
those  units  required  to  be  accessible  by 
13.2.1(2). 

Comment.  The  NPRM  asked  whether 
the  scoping  provisions  were  appropriate 
and  sought  any  information  or  survey 
results  on  the  need  for  accessible  units 
in  existing  residential  facilities  which 
are  owned  or  operated  by  State  or  local 
governments,  especially  those  that  have 


complied  with  UFAS.  Although  a 
number  of  commenters  supported  the 
provision,  many  requested  an  increase 
in  the  percentages  specified  at  ADAAG 
13.3.2(1).  The  City  of  New  York 
recommended  8.5  percent  accessible 
dwelling  units  for  New  York  based  on 
recent  census  data.  DREDF, 

Independent  Housing  Services  of  San 
Francisco,  California,  and  others 
recommended  ten  percent  accessible 
dwelling  units  under  ADAAG  13.3.2(1). 
Conversely,  a  few  commenters  took  the 
position  that  even  five  percent 
accessible  dwelling  units  is  too  great  a 
burden.  The  City  of  Boston,  Public 
Facilities  Department  reported  that 
where  data  are  available,  the  demand 
has  consistently  been  between  two  and 
three  percent.  They  noted  that 
accessible  housing  is  not  always 
occupied  by  people  with  disabilities 
and  that  the  demand  does  not  suppmrt 
the  five  percent  requirement.  On  the 
other  hand,  a  number  of  commenters 
suggested  that  a  lack  of  outreach  to 
people  with  disabilities  w'as  the  reason 
for  low  occupancy  rates  of  accessible 
units  by  persons  with  disabilities. 

With  respect  to  ADAAG  13.3.2(2),  the 
•  National  Center  for  Law  and  Deafaess 
pointed  out  that  the  two  percent  scoping 
for  dwelling  units  accessible  to  persons 
with  hearing  impairments  was  less  than 
the  scoping  for  transient  lodging. 

Response.  The  requirement  for  five 
percent  accessible  dwelling  imits,  is 
consistent  with  the  requirements  of 
HUD’s  regulation  implementing  Section 
504  of  the  Rehabilitation  Act  of  1973  for 
multifamily  facilities.  Also,  the 
legislative  history  of  the  ADA  directs 
the  Board  not  to  set  lesser  accessibility 
requirements  than  those  included  in  the 
Minimum  Guidelines  and  Requirements 
for  Accessible  Design  (MGRAD).  H. 

Rept.  101-485,  pt.  2,  at  139.  MGRAD 
requires  five  percent  of  the  total  number 
of  units  of  a  facility,  or  at  least  one 
dwelling  unit,  whichever  is  greater,  to 
be  accessible.  See  36  CFR  1190.31(u)(2). 

As  with  ADAAG  9.1.3  (Sleeping 
Accommodations  for  Persons  with 
Hearing  Impairments),  some  dwelling 
units  are  required  to  be  accessible  only 
to  persons  with  hearing  impairments. 
Where  possible,  consistency  with  HUD’s 
section  504  regulation  is  preserved. 
HUD’s  regulation  requires  that  an 
additional  two  percent  of  the  dwelling 
units  be  “accessible  for  persons  with 
hearing  or  vision  impairments.”  See  24 
CFR  8.22. 

Comment.  The  NPRM  requested 
comment  on  the  percentage  of  roll-in 
showers  that  should  be  required.  In 
addition,  the  NTRM  asked  whether  the 
requirement  for  roll-in  showers  in 
residential  housing  should  parallel  the 
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provision  for  transient  lodging  found  in 
ADAAG  9.1.2.  The  majority  of  the 
commenters  supported  a  requirement 
for  roll-in  showers.  While  some 
commenters  such  as  the  City  of 
Pasadena,  California  suggested  that  most 
persons  with  disabilities  do  not  prefer 
roll-in  showers,  commenters  in  support 
of  requiring  roll-in  showers  noted  that 
roll-in  showers  allow  greater 
independence  and  may  be  used  by  a 
wide  range  of  persons.  A  few 
commenters  raised  concerns  that  roll-in 
showers  might  cause  water  damage  if 
improperly  drained.  Suggestions  for 
scoping  ranged  from  no  scoping  to  one 
hundred  percent  of  the  accessible  units 
in  a  facility.  Most  of  those  who 
recommended  roll-in  showers 
supported  requiring  25  percent  of  the 
accessible  dwelling  units  have  roll-in 
showers.  Regarding  whether  the  scoping 
should  parallel  that  for  transient 
lodging,  there  was  clear  consensus  for 
applying  the  requirement  for  roll-in 
shovvers  to  facilities  with  fewer  than 
fifty  dwelling  units.  However,  a  number 
of  commenters  noted  that  a  facility 
having  one  single-family  dwelling  unit 
should  not  be  required  to  provide  a  roll- 
in  shower. 

Response.  The  guidelines  do  not 
apply  the  requirement  for  roll-in 
showers  to  facilities  having  only  one  or 
two  dwelling  units.  Doing  so  might 
cause  these  facilities  to  be  less  desirable 
to  persons  who  have  a  need  or 
preference  for  a  bathtub.  In  a  facility 
with  more  than  two  dwelling  units, 
requiring  a  roll-in  shower  to  be 
provided  in  only  25  percent  of  the 
dwelling  units  complying  with  ADAAG 
13.2.1(1)  means  that  a  facility  must  have 
more  than  80  dwelling  units  before  a 
second  roll-in  shower  is  required-  For 
example,  a  facility  with  81  dwelling 
units  is  required  to  have  five  percent 
accessible  units,  which  is  five. 
Therefore,  of  these  five  accessible  units, 
25  percent,  or  two,  must  have  a  roll-in 
shower.  The  provision  is  similar  to 
ADAAG  9.1.2  (Accessible  Units, 
Sleeping  Rooms  and  Suites)  in  that  only 
very  large  facilities  are  required  to  have 
more  than  one  roll-in  shower.  It  differs 
in  that  the  requirement  for  at  least  one 
roll-in  shovv'er  applies  to  smaller 
facilities.  As  for  the  issue  of  water 
damage  caused  by  improperly  drained 
roll-in  showers,  roll-in  showers  can  be 
designed,  installed,  and  maintained 
without  presenting  such  drainage 
problems. 

Comment.  The  NPRM  asked  w  hether 
a  provision  for  bathtubs  complying  with 
ADAAG  4.20  should  be  included.  The 
NPRM  also  asked  what  percentage  of  a 
facility’s  accessible  dwelling  units 
should  contain  such  bathtubs.  There 


was  no  clear  consensus  among 
commenters  regarding  the  need  for 
accessible  bathtubs.  Percentages 
suggested  by  commenters  ranged  from 
zero  to  fifty.  A  number  of  commenters 
noted  that  bathtubs  are  particularly 
useful  to  persons  needing  to  immerse 
joints  and  muscles.  A  very  few 
commenters  suggested  that  the 
guidelines  require  a  particular  adaptable 
tub  which  can  be  made  into  a  roll-in 
shower.  One  commenter  pointed  out 
that  adaptable  dwelling  units  which  are 
covered  by  the  Fair  Housing 
Amendments  Act  are  likely  to  have 
bathtubs. 

Response.  Experience  suggests  that 
roll-in  showers  are  not  provided  unless 
they  are  required.  Where  roll-in  showers 
are  not  provided  in  accessible  units, 
accessible  bathtubs  or  accessible  shower 
stalls  are  required  by  ADAAG 
13.3.2(11).  Further,  adaptable  dwelling 
units  covered  under  the  Fair  Housing 
Amendments  Act  are  likely  to  have 
bathtubs  and  are  required  to  have 
support  for  grab  bars.  Therefore  a  , 
specific  scoping  provision  for  bathtubs 
is  viewed  to  be  unnecessary. 

Comment.  The  NPRM  asked  whether 
basing  the  minimum  number  of 
accessible  dwelling  units  on  the  number 
of  dwelling  units  in  each  “facility”  is 
the  most  appropriate  means  of 
determining  an  adequate  level  of 
accessibility.  A  very  few  commenters 
recommended  that  each  building  in  a 
facility  or  on  a  site  should  have 
accessible  units.  Most  commenters 
recommended  using  “facility.”  Some 
preferred  “site”  because  they  believed 
that  use  of  that  term  would  affect 
dispersion  of  accessible  dwelling  units 
giving  the  designer  more  flexibility  in 
determining  the  location  of  required 
accessible  dwelling  units  within  a 
facility.  A  few  commenters 
recommended  scoping  according  to 
dwelling  units  owned  by  a  State  or  local 
government  and  used  for  a  specific 
program.  Most  of  these  commenters 
were  concerned  that  scattered  site 
single-family  housing  which  is  used  for 
certain  social  service  programs  such  as 
residential  group  homes  would  be 
required  to  be  one  hundred  percent 
accessible.  Although  many  noted  that 
they  did  not  oppose  such  a  scoping 
requirement  for  new  construction,  they 
were  concerned  that  accessibility 
requirements,  when  applied  to 
renovated  or  existing  housing,  would  be 
cost  prohibitive. 

Response.  ADAAG  3.5  defines 
"facility”  as  “lajll  or  any  portion  of 
buildings,  structures,  site 
improvements,  complexes,  equipment, 
roads,  walks,  passageways,  parking  lots, 
or  other  real  or  persona!  property 


located  on  a  site.”  The  term  “site”  is 
defined  at  ADAAG  3.5  as  “[a)  parcel  of 
land  bounded  by  a  property  line  or  a 
designated  portion  of  a  public  right  of 
way.”  Given  that  these  definitions  are  so 
similar,  there  is  no  rationale  for 
departing  from  the  use  of  “facility” 
when  referring  to  buildings  on  a  single 
parcel  of  land.  A  change  from  "facility” 
to  “site”  would  not  affect  the  dispersion 
of  accessible  dwelling  units. 

13.2.2  New  Construction:  Dispersion 

This  provision  requires  that  accessible 
dwelling  units  be  dispersed  throughout 
a  facility  so  as  to  provide  people  with 
disabilities  the  housing  choices 
comparable  to  and  integrated  with  those 
available  to  other  members  of  the 
public.  The  provision  also  requires 
certain  factors  to  be  considered  when 
dispersing  accessible  units.  These 
factors  include:  vertical  dispersion  in 
buildings  where  elevators  are  provided; 
unit  size:  rental  or  sale  price;  amenities 
provided  within  dwelling  units;  and  the 
availability  and  proximity  of  amenities 
serving  dwelling  units.  In  addition, 
when  units  of  different  size  in  terms  of 
number  of  bedrooms  are  provided,  at 
least  one  of  each  such  unit  must  be 
accessible.  This  provision  may 
necessitate  that  the  minimum  number  of 
units  required  to  be  accessible  by 
13.2.1(1)  be  exceeded.  Additionally,  if 
the  minimum  number  has  not  been  met, 
units  shall  be  dispersed  throughout  the 
facility  according  to  the  number  of 
bedrooms  provided  to  the  maximum 
extent  feasible. 

Comment.  The  NPRM  asked  whether 
there  were  overriding  factors  which  are 
more  significant  than  a  dispersed 
location  for  certain  types  of  facilities. 
Commenters  were  also  asked  whether 
accessible  units  should  be  located  close 
to  entrances,  amenities  such  as  parking, 
or  common  use  areas.  Most  commenters 
supported  the  dispersion  provisions 
included  in  this  section.  They  expressed 
a  number  of  preferences  for  the  lot:ation 
of  accessible  units  including:  proximity 
to  parking,  recreation,  and  laundry- 
facilities:  more  secure  areas;  and  more 
remote  and  secluded  areas.  A  few 
commenters  noted  that  clustering 
accessible  units  in  large  facilities  with 
centrally  located  amenities  may  be 
preferable  to  dispersing  them  in  a 
manner  that  would  not  necessarily 
provide  greater  geographic  separation 
betw-een  units  but  would  result  in  great 
travel  distances  to  those  amenities  for 
some  occupants. 

Some  commenters  were  concerned 
that  dispersion  according  to  unit 
configuration  would  force  constniction 
of  accessible  multi-story  dw-elling  units 
where  multi-story  units  such  as 
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townhouses  are  provided.  Similarly, 
others  were  concerned  that  a 
requirement  for  dispersion  according  to 
configuration  would  be  interpreted 
strictly  and  that  accessible  units  would 
be  required  to  have  exactly  the  same 
footprint  as  inaccessible  units. 

Response.  The  proposed  requirement 
that  units  be  dispersed  according  to 
configuration  has  been  deleted.  Multi¬ 
story  dwelling  unit  construction  is  not 
uncommon  and  dispersion  according  to 
unit  configuration  could  limit  viable 
design  solutions  such  as  constructing 
one  “flat”  unit  between  two  multi-story 
units.  Provided  that  the  single-story  unit 
includes  the  same  elements  and  spaces 
as  the  multi-story  unit,  it  is  an 
acceptable  design.  In  light  of 
commenters’  diverse  preferences, 
especially  concerning  the  location  of 
accessible  dwelling  units,  the  guidelines 
generally  do  not  limit  or  restrict  the 
method  used  to  achieve  dispersion 
except  that  vertical  dispersion  must  be 
considered  in  elevator  buildings. 

13.2.3  Alterations:  Minimum  Number 
and  Dispersion 

ADAAG  13.2.3(1)  provides  that  the 
minimum  number  of  dwelling  units 
required  to  be  accessible  be  based  on  the 
requirements  of  13.2.1  in  relation  to  the 
total  number  of  units  being  altered.  This 
requirement  remains  in  effect  and 
applies  to  each  subsequent  alteration 
until  such  time  as  the  total  number  of 
accessible  dwelling  units  required  by 
ADAAG  13.2.1  for  the  entire  facility  is 
achieved.  An  appendix  note  illustrates 
this  requirement.  ADAAG  13.2.3(2) 
takes  into  account  that  existing 
conditions  or  the  scope  of  the  alteration 
may  limit  full  dispersion  of  accessible 
units  throughout  the  facility.  This 
provision  only  requires  altered  units 
that  are  made  accessible  to  be  dispersed 
to  the  maximum  extent  feasible  in 
accordance  with  ADAAG  13.2.2.  An 
appendix  note  clarifies  that  merely 
replacing  an  oven  is  not  generally 
considered  an  alteration,  unless  the 
oven  in  an  accessible  apartment  is 
replaced.  In  that  case,  the  oven  must 
meet  the  requirements  of  ADAAG 
13.3.4(7)  (Ovens). 

Comment.  Few  comments  were 
received  for  this  section.  Most  of  the 
commenters  were  concerned  with  the 
application  of  these  guidelines  to 
renovation  of  older  existing  single¬ 
family  dwellings.  The  State  of  New  York 
Office  of  Mental  Retardation  and 
Developmental  Disabilities  noted  that 
accessible  features  “result  in  an 
‘institutional  looking’  home”.  They 
were  concerned  that  such  homes  would 
not  serve  the  goal  of  community 
integration  of  people  with 


developmental  disabilities.  Further, 
some  commenters  expressed  concern 
that  the  cost  of  complying  with  these 
guidelines  would  limit  the  selection  of 
homes  purchased  for  renovation.  A 
commenter  requested  assurance  that  the 
provisions  of  ADAAG  4.1.7  are 
applicable  to  renovations  of  historic 
properties  such  as  a  governor’s 
residence. 

Response.  References  in  this 
provision  to  proposed  ADAAG  13.5 
(Dwelling  Units  Accessible  to  Persons 
with  Vision  Impairments)  have  been 
removed  because  that  reserved  section 
has  been  deleted.  As  regards  aesthetics, 
application  of  these  guidelines  does  not 
necessarily  result  in  institutional 
looking  facilities.  Architects  and 
designers  have  demonstrated  the  ability 
to  incorporate  accessible  features  in  a 
manner  that  reflects  the  overall  style  of 
the  neighboring  community.  A  number 
of  factors  must  be  considered  in  the 
selection  of  homes  purchased  for 
renovation.  Although  certain  styles  of 
existing  dwellings  lend  themselves 
more  readily  to  renovations  for 
accessibility,  ADAAG  contains  no 
requirement  that  these  be  selected.  In 
fact,  ADAAG  4.1.6(l)(j)  contains  an 
exception  from  full  compliance  with 
these  guidelines  if  alteration  work  is 
technically  infeasible.  Additionally,  the 
Department  of  Justice  regulations 
implementing  title  II  of  the  ADA  require 
that  alterations  to  each  facility  covered 
under  title  II  be  made  in  a  manner  that 
the  facility  is  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
to  the  maximum  extent  feasible.  See  28 
CFR  35.151(b).  Renovation  of  historic 
properties  is  covered  in  ADAAG  4.1.7. 

13.3  Requirements  for  Accessible 
Dwelling  Units 

13.3.1  General 

13.3.2  Minimum  Requirements 

This  section  provides  that  dwelling 
units  required  to  be  accessible  by 
ADAAG  13.2.1(1)  shall  comply  with 
/J)AAG  13.3. 

13.3.2(1)  Ancillary  Areas 

This  provision  applies  the 
requirements  of  ADAAG  4.1  through 
4.35  to  those  spaces  and  facilities 
serving  accessible  dwelling  units  which 
comply  with  13.2.1(1).  These  include 
entry  walks,  trash  disposal  facilities, 
storage  areas,  and  mail  boxes.  Few 
comments  were  received  on  this 
provision.  However,  a  change  has  been 
made  to  clarify  that  these  requirements 
apply  only  to  fully  accessible  dwelling 
units  and  not  to  those  accessible  only  to 
persons  with  hearing  impairments. 


13.3.2(2)  Maneuvering  Space 

This  provision  requires  both 
wheelchair  turning  space  complying 
with  ADAAG  4.2.3  and  ground  and  floor 
spaces  complying  with  ADAAG  4.5  in 
accessible  spaces.  Few  comments  were 
received  on  this  provision  and  no 
changes  have  been  made. 

13.3.2(3)  Accessible  Route 

This  provision  requires  an  accessible 
route  complying  with  ADAAG  4.3  to 
connect  ail  accessible  spaces  and 
elements  wdthin  accessible  dwelling 
units.  The  provision  emphasizes  that  an 
elevator  is  not  required  within  multi¬ 
level  dwelling  units  as  long  as  required 
accessible  elements  are  provided  on  an 
accessible  level.  Few  comments  were 
received  on  this  provision  and  no 
changes  have  been  made. 

13.3.2(4)  Parking 

This  provision  provides  the  minimum 
requirements  for  accessible  parking 
spaces  regardless  of  whether  they  are 
connected  to  dwelling  units  or  provided 
in  a  lot  or  other  facility.  The  provision 
requires  one  accessible  parking  space 
complying  with  ADAAG  4.6,  or  the 
universal  parking  space  design,  for  each 
accessible  dwelling  unit  if  resident 
parking  is  provided.  If  more  than  one 
parking  space  is  provided  for  each 
dwelling  unit,  accessible  parking  spaces 
must  be  distributed  among  all  types  of 
parking  spaces.  An  exception  provides 
that  where  parking  spaces  are  assigned 
to  specific  dwelling  units,  the  parking 
sign  identifying  the  accessible  space  is- 
not  required  to  be  provided  until  the 
dwelling  unit  is  occupied  by  a  resident 
with  a  disability.  The  provision  further 
provides  that  two  percent  of  the  total 
parking  provided  on  a  site  in  excess  of 
one  parking  space  per  dwelling  unit 
shall  be  accessible. 

Comment.  The  NPRM  asked  whether 
the  guidelines  should  include  a 
requirement  for  accessible  van  parking 
and  a  requirement  that  every  accessible 
parking  space  in  tenant  lots  be  van 
accessible.  Most  commenters  supported 
a  requirement  for  tenant  parking  spaces 
to  be  one  hundred  percent  accessible  to 
tenants  driving  vans.  A  few  suggested  a 
lower  percentage.  The  Minnesota 
Council  on  Disability  recommended 
providing  van  parking  for  every 
dwelling  unit  having  a  roll-in  shower. 
Others,  including  the  National  Parking 
Association,  suggested  that  an  adjacent 
parking  space  might  be  used  as  an 
access  aisle  for  a  van  if  needed  by  a 
tenant.  The  National  Conference  of 
States  on  Building  Codes  and  Standards 
and  a  few  other  comnjenters  supported 
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the  existing  scoping  for  van  parking  at 
ADAAG  4.1.2(5)(b). 

Response.  Akhough  the  need  for 
tenant  van  parking  could  be  greater  than 
the  need  for  van  parking  for  other 
occupancies  covered  by  ADAAG 
4.1.2(5)(b),  coirunenters  did  not  provide 
a  rationale  for  a  scoping  provision 
exceeding  that  already  in  ADAAG. 
Although  some  commenters  felt  the 
costs  were  minimal,  little  cost 
infonnation  was  provided.  For  this 
reason,  the  scoping  for  van  spaces  in 
ADAAG  4.1.2(51(1))  has  been  included 
for  residential  facilities. 

Comment.  The  NPRM  asked  whether 
it  should  specify  the  universal  pkarking 
space  design  or  the  van  accessible  type 
for  tenant  parking.  Resp)onses  were 
divided  among  the  two  options.  Very 
little  cost  data  or  other  information  was 
provided  for  the  choices  selected.  The 
Illinois  Department  of  Rehabilitation 
Services  reported  that  accessible 
parking  spaces  in  Illinois  are  required  to 
be  sixteen  feet  wide  and  that  access 
aisles  are  not  shared. 

Response.  ADAAG  permits  a  designer 
to  elect  to  provide  a  combination  of 
accessible  car  and  van  spaces  or 
universal  design  parking  spaces.  As 
commenters  were  so  divided  regarding 
design  choices,  and  because  some  States 
and  localities  have  established  code 
requirements  consistent  with  existing 
ADAAG,  the  guidelines  do  not  limit  the 
options,  but  have  retained  the  flexibility 
of  choosing  which  design  option  is 
preferred. 

Comment.  One  commenter  was 
concerned  that  signs  identifying 
accessible  parking  spaces  would  expose 
tenants  to  greater  risk  of  crime.  The 
commenter  noted  that  signs  which 
identify  spaces  by  apartment  or  other 
identification  number  would  serve  the 
same  purpose  as  those  which  identify 
accessible  reserved  spaces  since  they 
both  restrict  parking  by  unauthorized 
people. 

Response.  It  is  possible  that  signs 
designating  spaces  as  reserved  for 
particular  units  are  as  effective  as  those 
signs  which  indicate  that  spaces  are 
reserved  for  accessible  parking  only. 
However,  many  States  and  localities 
strictly  enforce  violations  of  properly 
designated  accessible  spaces  and  law 
enforcement  personnel  may  find  it  more 
difficult  to  control  misuse  of  spaces 
merely  reserved  for  tenants.  Regarding 
concerns  that  parking  signs  will 
increase  the  potential  for  crime, 
accessible  spaces  are  configured 
differently  from  inaccessible  spaces  and 
there  already  is  an  indication  that  the 
space  serves  an  accessible  dwelling 
unit.  For  these  reasons,  signs  are 
required. 


Comment.  The  NPRM  proposed  that 
where  parking  is  provided  for  visitors, 
two  percent  of  the  spaces,  but  not  less 
than  one,  must  be  accessible.  Very  few 
comments  ivere  received  regarding  this 
provision.  However,  the  National 
Conference  of  States  on  Building  Codes 
and  Standards  and  the  New  Mexico 
Governor’s  Committee  on  Concerns  of 
the  Handicapped  recommended 
clarifying  the  provision  so  that  two 
percent  of  all  parking  on  a  site  in  excess 
of  one  parking  space  per  dwelling  imit 
be  accessible. 

Response.  This  provision  is  modified 
by  dropping  the  terra  "visitor”  parking 
and  including  a  provision  requiring  two 
percent  of  parking  in  excess  of  one 
parking  space  per  dwelling  unit  to  be 
acce.ssible. 

13.3.2(5)  Elevators 

This  provision  requires  that,  if 
provided,  elevators  shall  comply  with 
ADAAG  4.10.  In  addition,  there  are 
exceptions  allowing  the  installation  of 
an  accessible  private  residence  elevator 
or  a  platform  lift  complying  with 
ADAAG  4.11  to  connect  levels  within 
an  individual  dwelling  unit. 

Comment.  Commenters  generally 
supported  requiring  elevators  in  public 
spaces  to  comply  with  ADAAG  4.10. 
However,  with  regard  to  a  means  of 
accessing  different  levels  within  a 
dwelling  unit,  a  number  of  commenters 
noted  that  they  find  platform  lifts 
undesirable.  Most  objected  to  their  use 
in  new  construction.  The  California 
Department  of  Rehabilitation  noted  that 
lifts  should  not  be  allowed  in  new 
construction  and  that  there  are  other 
alternatives  such  as  elevators  and 
ramps.  In  addition,  EPVA  objected  to 
viewing  platform  lifts  used  in  lieu  of  an 
elevator  complying  with  ADAAG  4.10 
as  “equivalent  facilitation.”  They  noted, 
however  that  “. . .  economic  and  space 
constraints  suggest  equivalent 
facilitation  can  be  provided  within 
individual  dwelling  units  by  private 
residence  elevators  *  *  *”  No 
commenters  suggested  that  an  elevator 
complying  with  ADAAG  4.10  should  be 
required  within  a  single  dwelling  unit. 

Response.  The  use  of  platform  lifts  in 
dwelling  units  is  consistent  with  the 
limited  circumstances  in  which  they 
may  be  used  in  other  types  of  facilities 
addressed  in  ADAAG  4. 1.3(5) 
EXCEPTION  4.  However,  accessible 
private  residence  elevators  are  also  a 
viable  design  alternative  for  dwelling 
units.  Application  of  each  of  the 
exceptions  must  be  considered  carefully 
during  the  design  of  the  dwelling  unit. 
For  example,  inclined  platform  lifts  may 
not  reduce  the  width  of  an  exit  stair  and 
their  use  may  greatly  increase  the  space 


consumed  by  a  stair  complying  with 
State  and  local  codes.  Alternatively, 
private  residence  elevators  may  require 
less  square  footage.  Generally,  the  initial 
costs  of  platform  lifts  are  lower  than 
those  of  accessible  private  residence 
elevators.  Fihally,  applicable  State  and 
local  codes  should  be  considered  when 
selecting  a  means  of  vertical  access. 

With  regard  to  commenters’  concerns 
regarding  the  equivalent  facilitation 
provision  in  the  NPRM,  ADAAG  2.2 
does  not  invite  elements  to  be  used  in 
lieu  of  other  required  elements  unless 
they  provide  equal  or  greater  access.  For 
this  reason,  the  provision  allowing 
platform  lifts  has  been  revised  and  is 
included  as  an  exception.  The  new  text 
permitting  accessible  private  residence 
elevators  is  also  an  exception  to  this 
provision  because  elevators  complying 
with  ADAAG  4.10  are  designed  for 
public,  not  residential,  use. 

13.3.2(6)  Doors 

This  provision  requires  doors 
provided  for  passage  in  and  to 
accessible  spaces  to  comply  with 
ADAAG  4.13.  In  addition,  where 
peepholes  are  provided  in  other 
dwelling  units,  entry  doors  to  dwelling 
units  are  required  to  have  a  peephole  for 
use  by  a  seated  person. 

Although  comments  were  received 
regarding  bathroom  door  swing,  few 
comments  were  received  on  this 
provision.  A  commenter  noted  that 
persons  with  hearing  impairments 
would  benefit  from  a  peephole  for 
security  purposes.  This  requirement  has 
been  added.  Doors  in  bathrooms  are 
addressed  at  ADAAG  13.3.3(1). 

13.3.2(7)  Entrances 

This  provision  requires  at  least  one 
principal  entrance  to  the  dwelling  unit 
to  comply  with  ADAAG  4.14.  Where 
provided,  additional  entrances  should 
also  be  accessible. 

Comment.  There  were  few  comments 
on  this  provision.  Of  the  comments 
received,  the  majority  supported 
requiring  all  of  the  entrances  to  be 
accessible.  An  architect  noted  that  the 
guidelines  should  specify  that  the 
accessible  entrance  be  the  "primary” 
entrance  to  the  dwelling  unit. 
Independent  Housing  Services  of  San 
Francisco,  California  supported 
requiring  all  entrances  to  be  accessible, 
unless  technically  infeasible.  One 
commenter  indicated  that  a  dwelling 
unit  with  only  one  means  of  egress  is  a 
fire  hazard. 

Response.  Entrances  to  dwelling  units 
usually  serve  as  means  of  egress.  An 
appendix  note  at  A13.3.2  indicates  that 
a  second  means  of  egress  from  a 
dwelling  unit  is  recommended  for 
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emergency  evacuation  purposes.  In 
addition,  language  has  been  added  to 
this  provision  indicating  that  additional 
entrances,  where  provided,  should  be 
accessible.  This  does  not  require  these 
additional  entrances  to  be  accessible, 
but  rather  urges  designers  to  consider 
both  the  safety  and  convenience  of 
residents. 

A  requirement  that  all  entrances  be 
accessible  may  be  extremely  costly.  For 
example,  the  designer  of  a  single-family 
dwelling  unit  may  wish  to  access  a 
basement  from  the  exterior  by  a  flight  of 
stairs.  In  this  example,  the  designer 
might  have  to  forego  an  exterior 
entrance  to  the  basement.  A  multifamily 
dwelling  unit  may  have  a  secondary 
entrance  or  exit  from  the  kitchen.  If  this 
secondary  entrance  is  required  to  be 
accessible,  a  latch  side  clearance  of 
eighteen  inches  is  required  adjacent  to 
a  door  with  a  32  inch  clear  width.  In 
this  example,  a  galley  kitchen  might 
have  to  be  significantly  wider  than 
planned  due  to  the  added  requirement 
for  latch  side  clearance.  As  for  technical 
infeasibility,  this  term  applies  only  to 
alterations,  not  new  construction. 
Technical  infeasibility  is  very  narrowly 
applied  to  existing  structural  or  site 
constraints. 

13.3.2(8)  Storage 

This  provision  requires  that  at  least 
one  of  each  type  of  fixed  or  built-in 
storage  facility  in  accessible  spaces  in 
dwelling  units,  including  cabinets, 
shelves,  closets,  and  drawers  comply 
with  ADAAG  4.25.  No  comments  were 
received  on  this  provision  and  no 
changes  have  been  made.  Comments 
regarding  kitchen  storage  are  addressed 
at  ADAAG  13.3.4(10). 

13.3.2(9)  Controls 

This  provision  requires  that  controls 
in  accessible  spaces  and  controls 
requiring  regular  or  periodic 
maintenance  or  adjustments  by 
residents  and  electric  circuit  breaker 
panels  comply  with  ADAAG  4.27.  This 
provision  clarifies  that  controls  may  be 
inaccessible  as  long  as  accessible 
redundant  controls  are  provided  in 
close  proximity.  An  exception  to  this 
provision  provides  that  controls  such  as 
those  on  air  distribution  registers  that 
are  placed  on  or  close  to  ceilings  or 
floors  are  not  required  to  be  accessible. 

Comment.  EPVA  recommended  that 
the  guidelines  permit  inaccessible 
redundant  controls  such  as  switches  for 
range  hoods.  They  noted  that  certain 
building  codes  require  range  hood 
switches  to  be  built  into  the  unit  face. 

In  addition,  they  suggested  that  the 
guidelines  specify  that  circuit  breaker 


panels  are  “controls”  as  defined  by  this 
provision. 

Response.  Redundant  controls  are 
permitted  so  that  certain  building  codes 
are  not  violated  by  these  guidelines. 
Additionally,  electric  circuit  breaker 
panels  are  controls  that  must  be 
accessible.  The  interim  final  guidelines 
have  been  amended  to  reflect  these 
changes. 

13.3.2(10)  Alarms 

This  provision  requires  that  where 
emergency  warning  systems  are 
provided,  they  must  include  both 
audible  alarms  complying  with  ADAAG 

4.28.2  and  visible  alarms  complying 
with  ADAAG  4.28.3. 

Comment.  The  NPRM  proposed  to 
require  auxiliary  visible  alarms 
complying  with  ADAAG  4.28.4.  The 
National  Center  for  Law  and  Deafness 
urged  consideration  of  the  fact  that 
single  station  alarms,  including  smoke 
detectors,  generally  are  provided  in 
residential  dwelling  units.  They 
suggested  that  the  provisions  of  ADAAG 

4.28.3  which  address  both  single  station 
alarms  and  building-wide  systems  are 
more  appropriate  for  this  section.  They 
noted  that  the  term  “auxiliary  visible 
alarm”  implies  that  the  alarm  appliance 
is  used  in  conjunction  with  or  to 
supplement  a  building’s  alarm  system. 

Response.  Auxiliary  visible  alarms  are 
used  more  appropriately  to  supplement 
another  alarm  system.  They  have 
particular  characteristics  that  make 
them  desirable  in  sleeping  rooms  in 
transient  lodging  facilities  where  the 
room  occupant  is  presumed  to  be  asleep 
during  much  of  the  time  the  room  is 
occupied.  This,  however,  is  not  the  case 
in  residential  dwelling  units  where 
persons  are  awake  much  of  the  time.  For 
this  reason,  the  section  is  revised  to 
reference  ADAAG  4.28.3  (Visible 
Alarms).  In  addition,  reference  to  single 
station  alarms  has  been  removed  from 
this  provision  because  ADAAG  4.28.3 
covers  both  building-wide  alarm 
systems  and  single  station  alarms  which 
are  not  integrated  into  a  building’s 
alarm  system.  There  appears  to  be  some 
confusion  regarding  the  difference 
between  an  emergency  warning  system 
and  a  building-wide  alarm.  Both  a 
building-wide  alarm  system  and  an 
individual  single  station  alarm  are 
considered  emergency  warning  systems 
and  providing  either  would  require 
compliance  with  this  provision. 

13.3.2(11)  Bathrooms 

This  provision  requires  at  least  one 
full  bathroom  to  comply  with  ADAAG 
13.3.3.  It  defines  a  full  bathroom  as 
having,  at  a  minimum,  a  water  closet,  a 


lavatory,  and  a  bathtub,  a  shower,  or  a 
combination  tub  and  shower. 

Comment.  A  number  of  national.  State 
and  local  organizations  representing 
persons  with  disabilities  indicated  that 
all  full  bathrooms  on  accessible  floors 
should  be  accessible.  One  commenter 
noted  that  two  people  using  wheelchairs 
might  share  one  dwelling  unit  which 
has  two  bathrooms. 

Response.  Providing  only  one 
accessible  full  bathroom  where  more 
than  one  bathroom  is  provided 
inconveniences  some  families. 

However,  where  the  Fair  Housing 
Accessibility  Guidelines  are  applicable, 
blocking  is  required  in  the  walls  to 
support  grab  bars  and  doors  are  required 
to  provide  sufficient  clearance  for  entry 
into  those  additional  bathrooms  that  are 
not  covered  by  this  provision. 

13.3.2(12)  Kitchens 
This  provision  requires  kitchens  to 
comply  with  ADAAG  13.3.4.  No 
comments  were  received  on  this 
provision  and  no  changes  have  been 
made.  Comments  regarding  technical 
provisions  for  kitchens  are  discussed  at 
ADAAG  13.3.4. 

13.3.2(13)  Living  Spaces 

This  provision  requires  the  following 
spaces  to  he  accessible  and  to  be  on  an 
accessible  route:  living  areas:  dining 
areas;  sleeping  areas;  and,  if  provided, 
patios,  terraces,  balconies,  decks, 
carports,  and  garages.  With  respect  to 
sleeping  areas  in  a  dwelling  unit  with 
one  bedroom,  that  bedroom  must  be 
accessible.  In  dwelling  units  with  more 
than  one  bedroom,  at  least  two 
bedrooms  must  be  accessible.  An 
exception  allows  for  a  higher  threshold 
at  doors  on  patios,  decks,  terraces,  or 
balconies  when  it  is  necessary  to  protect 
the  integrity  of  the  unit  from  wind  or 
water  damage  if  equivalent  facilitation 
is  provided. 

Comment.  Some  commenters 
requested  that  all  living  spaces  on 
accessible  floors  be  required  to  be  on  an 
accessible  route.  Other  commenters 
requested  that  all  bedrooms  be  required 
to  be  on  an  accessible  route. 
Commenters  reasoned  that  persons  with 
disabilities  should  have  full  use  and 
enjoyment  of  their  dwelling  units. 
Commenters  cited  the  example  that 
parents  with  disabilities  would  need  to 
access  children’s  bedrooms  for  a  variety 
of  reasons. 

Response.  With  respect  to  new 
construction  of  certain  multifamily  • 
housing,  ADAAG  overlaps  the 
requirements  of  the  Fair  Housing 
Accessibility  Guidelines.  Those 
guidelines  address  requirements  for  an 
accessible  route  into  and  through  the 
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covered  dwelling  unit.  See  24  CFR 
100.205.  Elements  and  spaces  which  are 
addressed  in  ADAAG  meet  or  exceed 
the  requirements  of  the  Fair  Housing 
Accessibility  Guidelines.  Accessible 
living  spaces  should  be  designed  to 
provide  the  required  clearances  when 
the  dwelling  unit  is  furnished.  For 
example,  the  required  accessible  route 
in  a  master  bedroom  should  not  be 
obstructed  by  a  full  size  bed.  In 
addition,  the  design  of  the  unit  will,  to 
a  great  degree,  dictate  furniture 
placement.  If  no  wall  space 
accommodates  a  sofa  or  couch  in  a 
living  room  due  to  the  placement  of 
doors  then  the  furniture  may,  of 
necessity,  obstruct  maneuvering 
clearances. 

Comment.  A  number  of  commenters 
representing  persons  with  disabilities, 
including  DREDF,  objected  to  the 
exception  for  patios,  decks,  terraces,  or 
balconies.  Independent  Housing 
Services  of  San  Francisco,  California 
urged  that  these  guidelines  not  allow  an 
exception  which  gives  people  with 
disabilities  less  access  than  others  to  the 
open  air  portion  of  dwelling  units. 

Response.  The  exception  did  not 
intend  that  access  would  not  be 
provided.  It  did,  however,  intend  to 
permit  higher  thresholds  where 
equivalent  facilitation  using  ramps, 
rcised  decking,  or  other  means  is 
p"ovided.  This  provision  is  based  on 
ADAAG  9.2.2(6j(d)  and  the  exception 
has  not  been  changed. 

Comment.  The  propo.sed  rule 
included  carports  and  garages  along 
with  patios,  decks,  terraces,  and 
balconies  in  the  list  of  spaces  which 
were  required  to  be  accessible.  The 
exception  for  level  changes  however, 
did  not  include  carports  and  garages 
which  are  on  an  accessible  level  and 
which  serve  the  dwelling  unit.  A  few 
commenters  felt  that  this  needed 
clarification. 

Response.  Carports  and  garages  are 
listed  separately  to  clarify  that  the 
exception  for  level  changes  does  not 
apply  to  all  these  spates.  Carports  and 
garages  serving  accessible  dwelling 
units  as  well  as  their  routes  or 
connections  to  the  dw'elling  unit  must 
be  accessible. 

13.3.2(14)  Laundry  Facilities 

This  provision  requires  laundry 
facilities  to  be  accessible  in  compliance 
with  ADAAG  13.3.5.  Few  comments 
were.recelved  on  this  provision  and  no 
changes  have  been  made. 

13.3.3  Bathrooms 

This  section  establishes  minimum 
requirements  for  accessible  bathrooms 
within  dwelling  units. 


13.3.3(1)  Doors 

This  provision  requires  that  bathroom 
doors  comply  with  ADAAG  4.13.  The 
door  swing  may  overlap  required  clear 
floor  space  for  fixtures  provided  that 
maneuverir»g  clearance  is  beyo?id  the 
arc  of  the  door  swing. 

Comment.  The  NPRM  proposed  a 
provision  based  on  ADAAG  4.22.2  that 
would  prohibit  the  door  swing  from 
intruding  on  clear  floor  space  required 
for  any  fixture.  A  number  of 
commenters  opposed  this  requirement 
based  on  the  rationale  that  bathrooms  in 
dwelling  units  are  for  individual  use. 
They  reasoned  that  the  additional  space 
required  to  accommodate  a  door  swing 
outside  of  the  clear  floor  space  could  be 
as  much  as  twelve  square  feet.  Several 
commenters  noted  that  the  ANSI 
A117.1-1992  standard  for  Accessible 
and  Usable  Buildings  allows  the  door  to 
swing  into  the  clear  floor  space  in  single 
user  toilet  rooms  provided  that 
maneuvering  clearance  is  provided 
beyond  the  arc  of  the  door  swing.  One 
commenter  believed  that  in  order  to 
reduce  costs,  a  person  using  a 
wheelchair  or  other  mobility  device 
should  back  out  of  a  residential 
bathroom. 

Response.  The  Board  agrees  that 
fixtirres  in  residential  bathrooms  are 
still  usable  if  doors  are  permitted  to 
swing  into  the  required  clear  floor 
space.  However,  residents  with 
disabilities  should  not  be  required  to 
back  out  of  their  bathrooms.  This  would 
require  that  they  must  use  the  facility 
with  the  door  open.  Permitting  this 
design  alternative  would  constitute  an 
intrusion  into  the  privacy  of  individuals 
with  disabilities.  In  order  to  facilitate  a 
turn  within  the  bathroom,  and  to 
accommodate  commenters’  concerns, 
the  original  language  in  the  NPRM 
prohibiting  doors  from  swinging  into 
required  clear  floor  space  has  been 
revised.  The  new  language  is  consistent 
with  ANSI  All 7.1-1992  section  4.16.2 
in  that  the  arc  of  the  door  swing  may 
overlap  required  clear  floor  space  at 
fixtures  as  long  as  it  does  not  intrude 
into  required  maneuvering  clearance 
within  the  room.  This  change  allows 
greater  flexibility  in  the  layout  of  a 
residential  bathroom  and  does  not 
greatly  compromise  its  usability. 

13.3.3(2)  Water  Closets 

This  provision  requires  water  clasets 
to  be  accessible  in  compliance  with 
ADAAG  4.16  and  allows  a  water  closet 
height  range  of  15  to  19  inches 
measured  to  the  top  of  the  seat.  ADAAG 
4.16  includes  requirements  for  a  grab 
bar  36  inches  in  length  behind  the  water 
clo.set  and  a  grab  bar  42  inches  in  length 


beside  the  water  closet  and  contains 
requirements  for  toilet  paper  dispensers 
and  requirements  for  flush  controls. 

Comment.  Several  commenters  raised 
concerns  over  the  provision  allowing 
the  height  of  toilet  seats  to  range  from 
15  to  19  inches.  Some  commenters 
supported  the  use  of  lower  water  closets 
noting  they  have  difficulty  using  higher 
water  closets  and  others  felt  they  would 
find  lower  water  closets  less  accessible. 

Response.  Because  thei-e  was  no  clear 
consensus  among  commenters  for  a 
specific  height,  no  changes  were  made 
to  this  provision. 

13.3.3(3)  Lavatories  and  Mirrors 

This  provision  requires  lavatories  and 
mirrors  to  be  accessible  in  compliance 
with  ADAAG  4.19.  If  medicine  cabinets 
are  provided,  at  least  one  must  have  a 
usable  shelf  no  higher  than  44  inches 
and  provide  clear  floor  space  complying 
w’ith  ADAAG  4.2.4. 

Comment.  A  few  commenters 
suggested  that  removable  base  cabinets 
should  be  permitted  under  lavatories. 

Response.  These  guidelines  provide 
requirements  for  accessible  dwelling 
units.  Adaptability,  which  permits 
removable  base  cabinets,  is  provided  in 
all  units  covered  by  the  Fair  Housing 
Accessibility  Guidelines. 

13.3.3(4)  Bathtubs 

This  provision  requires  that  bathtubs, 
where  provided,  comply  with  ADAAG 
4.20.  Few  comments  were  received 
regarding  this  provision  and  no  changes 
were  made. 

13.3.3(5)  Showers 

This  provision  requires  that  showers, 
if  provided,  comply  with  ADAAG  4.21. 

Comment.  A  few  commenters  noted 
that  the  California  State  building  code 
uses  different  dimensions  for  acces.sible 
shov/ers.  Several  commenters  were 
particularly  concerned  that  30  by  60 
inch  roll-in  showers  were  too  shallow  to 
properly  contain  water.  No  comments 
were  received  regarding  the  relative 
usability  of  roll-in  showers  complying 
with  ADA.AG  versus  other  designs  such 
as  those  complying  with  California’s 
requirements. 

Response.  The  30  by  60  inch 
dimensions  of  roll-in  showers  are  a 
minimum  dimension.  Nothing  prohibits 
a  designer  from  making  a  deeper 
shower.  Furthermore,  ADAAG  2.2 
allows  equivalent  facilitation  where 
alternative  designs  provide  substantially 
equivalent  or  greater  access  to  and 
usability  of  an  element  of  .a  facility.  No 
changes  were  made  to  this  provision. 

Comment.  One  commenter 
recommended  that  bathtubs  and 
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showers  kave  a  means  of  preventing 
scalding  hnin  hot  water  surges. 

Response..  Such  devices  may  be 
beneficial  to  all  residents.  However, 
there  is  no  reason  to  believe  that  these 
devices  are  more  desirable  in  an 
accessible  dwelling  unit  than  in  other 
units. 

13.3.3(6)  Bathtub  and  Shower 
Enclosures 

This  provision  provides  that 
enclosures  for  bathtubs  or  shower  stalls 
do  not  obstruct  controls  or  the  transfer 
from  wheelchairs  onto  shower  or 
bathtub  seats.  In  addition,  it  provides 
that  enclosures  on  betthtubs  shall  not 
have  tracks  mounted  on  the  tub’s  rims. 

Comment.  One  comment  was  received 
that  recommended  minor  rewording  of 
the  provision  for  clarity. 

Response.  The  provision  has  been 
amended  to  clearly  indicate  that  tracks 
shall  not  be  mounted  on  the  tub’s  rims. 
No  substantive  changes  have  been  made 
to  this  provision. 

13.3.3(7)  Fixtures  and  Corrtralh 

This  provisfon  notes  that  the  clear 
floor  space  at  fixtures  and  control  and 
the  accessible  route  may  overlap.  The 
provision  also  reiterates  that  those 
fixtures  and  controls  required  in 
accessible  bathrooms  must  be  on  an 
accessible  route. 

Comment.  One  commenter  objected  to 
the  provision’s  redundancy  with  respect 
to  the  required  accessible  route. 

Response,  With  respect  to 
redundancy,  experience  has  shown  that 
accessible  route  requirements  heqjuently 
are  overloolted.  ’Therefore,  this 
provision  has  been  retained  as 
proposed. 

1 3.3.3(8)  Maneuvering  Space 

This  provision  requires  a  turning 
space  complying  with  ADAAG  4.2.3 
which  requires  that  accessible  spaces 
have  a  maneuvering  space  complying 
with  ADAAG  4.2.3.  Under  ADAAG  4.2.3 
either  a  sixty  inch  diameter  turning 
space  ora  T-shaped  space  is  allowed. 

See  ADAAG  Figure  3. 

Comment.  Few  comments  were 
received  on  this  provision.  However,  as 
noted  at  ADAAG  13.3.3(1),  a  small 
minority  of  eommenters  felt  that  the 
maneuvering  space  could  be  eliminatod. 

Response.  The  guidelines  address  the 
issue  of  unobstructed  maneuvering 
clearance  within  a  bathroom  at  ADAAG 
13.3..'^!).  Mhoeuvering  space  is  a 
prorequisile  for  access  within  and  use  of 
any  space. 

13.3.4  Kitchens 

This  section  eontains  requirem^ts  for 
accessible  kitchens,  which  are  required 


to  be  located'  on  an  accessible  route. 
Accessible  kitchens  and  their 
components  shall  be  designed  to  allow 
for  the  operation  of  cabinet  and/or 
appliance  doors.  This  section  has  been 
clarified'  to  cover  kitchens  that  are 
located  within  accessible  dwelling  units 
as  well  as  those  that  serve  accessible 
dwelling  units. 

13.3.4(1)  Maneuvering, Clearance 
This  provision  specifies  clearances 
between  all  opposing  base  cabinets, 
counter  tops,  appliances,  or  walls 
depending  on  the  kitchen  layout. 

Comment.  Several  eommenters  noted 
that  the  minimum  40  inch  clearance 
between  base  cabinets  in  a  galley 
kitchen  is  insufficient  for  maneuvering 
if  the  clear  width  of  at  least  one  work 
surface  is  less  than  36  inches.  They 
pointed  out  that  ADAAG  4.2.3  requires 
a  minimum  36  inches  in  each  portion  of 
a  T-shaped  space  to  facilitate 
maneuvering.  Other  eommenters  noted 
that  the  State  of  California  requires  a 
minimum  48  inches  between  base 
cabinets. 

Response.  Commenters’  concerns 
regarding  the  width  of  the  adjoining 
portion  of  a  T-shaped  maneuvering 
space  are  addressed  at  ADAAG 
l‘3.3.4f4).  "This  provision  does  not 
increase  the  40  inch  dimension  between 
base  cabinets  since  doing  so  would  then 
exceed  the  requirements  of  ADAAG 
4,2.3  with  respect  to  that  portion  ofa  T- 
.shaped  turn. 

Comment.  A  few  commenters  asked 
for  clarification  regarding  the  definition 
of  a  U-shaped  kitchen. 

Response.  Language  has  been  added 
to  clariiy  that  a  U-shaped  kitchen  is  a 
closed  end  space  having  fixtures, 
storage  or  other  usable  elements  on 
three  sides.  A  kitchen  that  is  open  at 
both  ends,  or,  closed  at  one  end  which 
has  no  fixtures,  storage,  or  other  usable 
elements  at  the  closed  end  is  not  a  U- 
shaped  kitchen.  In  a  U-shaped  kitrJien, 
a  person  will  need  a  60  inch  dear  floor 
space  for  maneuvering  between 
elements  located  on  three  sides  of  a 
kitchen,  while  a  T-turn  should  provide 
sufficient  maneuvering  space  if 
elements  are  only  located  cn  two  sides. 

1 3. .3,4(2):  Cleat  Floor  Space 
This  provision  requires  clear  floor 
space  that  allows  either  a  forward  or  a 
parallel  approach  at  fixtures  and 
appliances  in  the  kitchen,  including,  but 
not  linrited  to,  the  range  or  cooktop, 
oven;  refrigerator/ freezer,  dishwasher, 
and'  trash  compactor.  The  provision  also 
requires  that  sinks  shall  have  a  forward 
approach.  The  provision  also  requires 
that  laundry  equipment  located  in  the 
kitchen  comply  with  ADAAG  13.3.5. 


Comment.  Very  few  comments  were 
received  on  this,  provision,,  however,  an 
architect  noted  that  some  of  the 
dimensions  are  redimdant.  The 
commenter  felt  that  dimensions  should 
not  be  repeated  unless  they  are  “an 
exception,  to  the  referenced  standard.’* 
Also,  it  was  noted  that  sinks  should,  be 
required  to  have  a  forward  approach.  In 
addition,  the  commenter  noted  that  the 
requirement  for  maneuvering  space  In 
compliance  with  ADAAG  4.2.3 
duplicates  requirements  already  stated 
in  ADAAG  133.2(2).  T)ie  commenter 
recommended  that  redundant 
provisions  be  deleted. 

Response.  Some  redundancy  is 
necessary  as  it  is  not  uiu:ommoii  for 
requirements  for  maneuvering  space  to 
be  overlooked.  However,  repeating,  the 
dimensions  along  with  the  referenced 
section  is  unnecessary  and  the  provision 
has  been  changed  accordingly.  Further, 
language  has  b^n  added  to  clarify  that 
accessible  sinks  must  have  a  forward 
approach. 

Comment.  An  architect  requested  that 
the  guidelines  clarify  that  the  provision 
also  applies  to  kitchen  fixtures.  In 
addition,  the  commenter  recommended 
adding  a  number  of  fixtures  to  the  list 
with  an  indication  that  tlie  list  of 
fixtures  and  appliances  is- not 
exhaustive. 

Response.  The  guidelines  have  been 
revised  to  add  “fixtures’*  to  the, 
requirement  and  indicate  that  the  list  is 
not  exhaustive.  Counter  work  surfaces 
and  sinks  have  not  been  added  to.  the 
list  because  berth  require  knee  clearance 
for  a  front  approach.  This  provision 
allows  either  a  front  or  parallel 
approach.  Adding  kitchen  sink  or  work 
surfaces  to  this  provision  might  be 
interpreted  to  mean  that  knee  clearance 
is  not  required  at  sinks  or  work  surfaces. 
See  ADAi\G  13.3.4(4)  and  ADAAG 
1334(5). 

13.3.4(3)  Controls 

This  provision  requires  that  all 
controls  in  kitchens  comply  with 
ADAAG  4.27.  No  comments  were 
received  on  this  provision  and  no 
changes  have  been  made. 

13.34(4)  Counters 

This  provision  requires  at  least  one  .36 
inch  section  of  a  counter  for  an 
accessible  work  surface.  The  provision 
allows  the  accessible  work  surface  to.  be 
either  adjustable  within  a  range  from  28 
to  36  inches  or  mounted  at  a  fixed 
height  not  exceeding  34  inches.  It  also 
requires  that  the  counter  thickness  and. 
supporting  structure  be  two  inche.s 
maximum  over  the  required  knee 
clearance.  Clear  floor  space  at  the 
accessible  work  surface  allowing  for  a 
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forward  approach  is  required.  This 
provision  limits  the  amount  of  clear 
floor  space  that  may  be  provided  under 
the  work  surface  to  19  inches,  and 
specifies  that  knee  space  must  be  30 
inches  wide  and  19  inches  deep. 

Comment.  The  NPRM  proposed  to 
require  a  work  surface  30  inches  long. 

As  noted  in  ADAAG  13.3.4(1),  a  number 
of  commenters  pointed  out  the 
inconsistency  of  requiring  a  T-shaped 
maneuvering  clearance  in  a  kitchen 
when  the  clearance  under  the  work 
surface  is  less  than  36  inches.  Further, 
an  architect  pointed  out  that  ADAAG 
7.2(1)  requires  a  36  inch  wide  counter 
for  “incidental  use”  and  only  30  inches 
for  spaces  that  affect  a  “person’s  ability 
to  be  self-sufficient.” 

Response.  The  Paralyzed  Veterans  of 
America  conducted  informal  research 
which  may  suggest  that  a  T-turn  is 
possible  if  corridors  are  wider  than  36 
inches  to  compensate  for  doorways 
which  are  slightly  narrower  than  32 
inches  clear.  However,  further  study  is 
necessary  before  changes  are  made  in 
this  area.  Although  the  work  surface  is 
not  required  to  be  part  of  a  T-shaped 
turn,  it  seems  probable  that  it  will  serve 
that  purpose.  Because  a  T-shaped  turn 
is  required  by  ADAAG  13.3.2(2)  in 
accessible  spaces,  the  required  kitchen 
work  surface  should  be  a  minimum  36 
inches  in  width.  In  addition,  no  other 
usable  surface  required  in  ADAAG, 
including  those  for  incidental  use.  is 
only  30  inches  in  width.  It  is  likely  that 
food  preparation  will  require  some  room 
for  elbows  in  order  to  have  adequate 
room  to  perform  standard  kitchen 
operations.  A  change  has  been  made  to 
require  a  36  inch  work  surface. 

13.3.4(5)  Sinks 

This  provision  requires  that  the  sink 
and  surrounding  counter  comply  with 
ADAAG  4.24.  This  provision  allows  for 
the  sink  to  be  capable  of  being  adjusted 
to  alternative  heights. 

Comment.  A  few  commenters 
suggested  that  the  sink  should  be 
required  to  be  adjustable  and  not  fixed. 
They  reasoned  that  individuals  vary 
greatly  in  their  seating,  height,  and 
reach  ranges.  One  commenter  noted  that 
the  proposed  guidelines,  in  specifying 
adjustable  mounting  heights,  had  left 
out  an  option  for  30  inches. 

Response.  The  original  proposal  has 
been  changed  to  specify  that  the  sink,  if 
adjustable,  must  be  adjustable  at  two 
inch  increments  from  28  to  36  inches. 
The  Board  recognizes  that  sinks  that  are 
adjustable  are  preferred  over  those  that 
are  fixed  by  many  people  with 
disabilities.  However,  very  little 
information  was  received  regarding  this 
option.  The  Board  is  reluctant  to  depart 


from  UFAS  4.34.6.5(1)  in  the  absence  of 
more  detailed  information,  including 
costs  and  availability. 

Comment.  EPVA  and  a  few  other 
commenters  suggested  that  removable 
base  cabinets  should  be  permitted  under 
sinks  to  increase  storage  and  for 
aesthetics.  They  further  suggested  that 
“the  Department  of  Justice  can  require 
that  removal  costs  be  assumed  by  the 
government  landlord,  not  the  tenant.” 

Response.  ADAAG  13  requires  fully 
accessible  dwelling  units.  Tenants  often 
experience  difficulty  with  elements  that 
require  adaptation  by  the  landlord.  For 
this  reason,  cabinets  are  not  permitted 
to  be  constructed  under  sinks. 

13.3.4(6)  Cooktops 
This  provision  requires  that  cooktops 
have  accessible  controls  which  do  not 
require  reaching  across  burners. 

Cooktops  with  knee  space  underneath 
must  be  insulated  or  otherwise 
protected  on  the  exposed  contact 
surface  to  prevent  bums,  electrical 
shock,  and  abrasion. 

Comment.  Few  comments  were 
received  on  this  provision.  However, 
one  commenter  did  recommend  that  the 
cross-references  to  ADAAG  13.3.4(2) 
and  13.3.4(3)  be  deleted. 

Response.  This  change  has  been  made 
since  the  referenced  provisions  are  in 
the  same  section. 

13.3.4(7)  Ovens 

This  provision  requires  ovens  to  be  of 
the  self-cleaning  type  or  to  be  located 
adjacent  to  an  adjustable  height  counter 
with  knee  space  below.  For  side 
opening  ovens,  the  door  latch  side  is 
required  to  be  configured  so  that  the 
oven  interior  is  accessible  to  the  counter 
space.  This  provision  requires  a  pull-out 
shelf  under  a  side  opening  oven 
extending  the  full  width  of  the  oven 
which  can  be  pulled  out  not  less  than 
10  inches.  Ovens  are  also  required  to 
have  controls  on  front  panels  or  on 
either  side  of  the  door. 

Comment.  The  Greater  Burlington 
Disability  Council  of  Winooski, 

Vermont  noted  that  the  accident  history 
of  two  Vermont  public  housing 
authorities  suggested  that  both  floor 
ovens  and  wall  ovens  have  serious 
drawbacks  with  respect  to  accessibility. 
They,  and  other  commenters. 
characterized  both  as  unsafe.  One 
commenter  suggested  that  wall  ovens 
with  knee  space  under  them  are 
particularly  hazardous  because  of  risks 
of  being  burned  by  hot  items  falling  in 
the  lap.  A  commenter  suggested  that  a 
combination  convection/microwave 
oven  was  safer  and  more  accessible. 

Response.  Ovens  are  difficult  for 
many  people  to  use.  However,  no  safety 


data  has  been  provided  on  which  to 
base  a  requirement  for  an  alternative 
appliance.  Knee  space  under  wall  ovens 
does  not  enhance  their  accessibility  and 
invites  accidents  and  therefore,  the 
guidelines  provide  that  wall-ovens  shall 
not  have  knee  space  under  them. 

Comment.  One  commenter  noted  that 
controls  on  the  top  of  a  wall  oven  may 
be  within  reach  range,  but  may  not  be 
visible. 

Response.  There  appear  to  be  no 
reasonable  alternatives.  Manufacturers 
offer  very  limited  options  for  ovens  with 
side  controls  and  the  guidelines  cannot 
limit  design  alternatives  so  severely  at 
this  lime.  The  Board  acknowledges  that 
the  relationship  between  reach  range 
and  line  of  sight  is  a  pertinent  area  of 
study  that  may  bear  on  many  other 
ADAAG  provisions.  For  example,  the 
ANSI  A117.1  Task  Force  on  Automated 
Teller  Machines  is  currently  studying 
this  issue. 

13.3.4(8)  Refrigerators  and  Freezers 

This  provision  requires  that 
refrigerators  and  freezers  be  either  the 
side-by-side  type  or  the  over  and  under 
type,  with  50  percent  of  the  freezer 
within  54  inches.  Where  100  percent  of 
the  freezer  is  not  within  the  reac:h 
ranges  specified  in  ADAAG  4.2.5  and 
4.2.6,  it  must  be  a  self-defrosting  type  of 
mechanism. 

Comment.  One  commenter  took  the 
position  that  side  by  side  refrigerator- 
freezers  were  the  only  truly  accessible 
units.  Another  commenter  felt  that  side 
by  side  units  restricted  accessibility.  In 
addition,  a  commenter  questioned  why 
bottom-mount  freezers  were  not 
permitted. 

Response.  Because  very  few 
comments  were  received  regarding  this 
provision,  and  because  only  two 
commenters  expressed  a  preference  for 
a  certain  style  of  refrigerator  and  freezer 
unit,  the  guidelines  have  not  restricted 
choices  regarding  the  type  of  unit. 
Proposed  ADAAG  13.3.4(8)(bJ(ii)  which 
required  100  percent  of  the  refrigerator 
to  be  no  higher  than  54  inches  has  been 
deleted  to  allow  greater  flexibility. 
Consequently,  reftigerators,  especially 
those  with  bottom  mounted  freezers, 
may  have  some  portion  of  the 
refrigerator  outside  of  the  reach  ranges 
specified  in  ADAAG  4.2.5  and  4.2.6. 
However,  a  new  provision  has  been 
added  to  clarify  that  controls  for 
reft'igerator  and  freezer  compartments 
must  be  accessible  as  required  bv 
ADAAG  13.3.4(3). 

13.3.4(9)  Dishwashers 

This  provision  requires  that 
dishwashers  be  front  loading  machines. 
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Ckuument.  One  commenier  noted  that 
references  to  ADAAG  13.3.4(2  J  and 
13.3.4(3)  should  be  removed  as  the^  are 
redundant. 

flesponse.  These  refecences  b»ve  been 
removed. 

13.3.4(10)  Kffchen- Storage 
This  provi.sioD  require.^  that  kitchen 
storage  cabinets,  drawers  and  shelf  areas 
(Xtmply  with  ADAAG  435.  At  least  one 
shelf  in  all  cabinets  and  storage  shelves 
mounted  above  work  counters  most 
have  a  maximuni  height  of  43  inches. 
Additionally,  door  puHaand  handles 
are  required-  to  be  mounted  at  the  fop  of 
a  base  cabinet  and  at  the  bottom  of  a 
(uibinet  over  a  counter. 

Co/nmeiif.  One  «a)mmenfer 
understood  the  referwit^  to  ADAAG 
4.25  to  require  all  wall  cabinets  to  be 
mounted  with  the  top  shelf  no  higher 
than  .54  inches. 

Response.  Refereni:«  to  ADAAG  4.25 
has  been  renaoved  from  this  provision 
for  clarity.  At  least  one  shelf  of  each, 
wall  cabinet  above  counters  must  be 
mounted  at  a  maximum  height  of  43 
inches.  Other  shelves  in  the  cabinet  may 
exceed  this  Kmit.  Other  appUcahte 
requirements  contained  in  ADAAG  4.25 
are  duplicated'  in  ADAAG  13..3,4f2)  and 
13.3.4(3). 

Comment,  The  NPRM  noted  that  the 
Board  was  con&idenngreqpfnng  lhata 
portion  of  the  kitchen  storage  c^inets 
be  provided  with  pull-out  si^lving  and 
requested  comment  on  this  subject. 
Responses  varied  widely.  Mo.st 
individuals  with  disabilities  and 
organizations  represenliog  them,  iavored 
a  requirement;  a  few  offenki  alternatives 
such  as.  shallow  pantries  and  lazy  susan. 
devices.  On  the  other  hand,  State  and 
local  government  housing,  providers  felt 
that  costs  were  too  high  and  several 
commenters  noted  that  maintenance, 
not  installation  cxists,^  were  of  great 
conc^em.  Some  commenters  felt  features 
su(Ji  as  puIT-out  shelving  or  lazy  susans 
should  he  the  responsibility  of  the 
tenant.  The  American  Society  of  Interior 
Designers  noted  that  supplying  ail  base 
fabinets  with  pull-out  shelving  could 
add  a.s  mmdi  as  one  thousand  dollars  to 
the  cost  of  a  kitchen.  However,  they 
added  that  floor  space  could  be  usi^ 
more  eilLciently  and-  perhaps  fewer 
shelves,  would  ha-ve  to>beactes&ible. 
One  commenter  suggested  that  puH-out 
shelving  in  wiall  cabinets  cuuld.  »:uios« 
injuries  from  hdliogobjerJs. 

Response.  Beianse  so  many 
rximmenfers  bad  Beservatioa.s.  about  a 
requirement  for  pull-out  shelving,  no 
provision  has  been  addedl  This, 
however,  iii.  considsad  a  viable  optiot*- 
for  providing;  gjceater  a«>;essibi'Uty  to 
kitchen  stora^. 


13.3.5  Laundry  Facilities 

This  section  confafns  requirements  for 
accessrbfe  Fatmdry  fecrBtfes.  This 
provision  requires  ratmdiy  fecilrtfes-andi 
equipment  within  or  serving  accessible 
dwelling  units  to  be  on  »r  accessible 
route.  A  miflimimi  of  one  washing 
machine  and  clothes  dryer  provided  in 
each  common  use  laundry  room  serving 
one  or  more  accessible  dwelling  units  is 
to  be  front  loading,  The  provision  also 
requires  that  laun<fry  equipment 
controls  comply  with  ADAAG  4.27.  Few 
comments  were  received  on  this  section 
and  no  changes  have  been  made. 

1 .3.4.  Requirements  (br  Dwelling  Units 
Accessible  to.  Persons  With  Hearing 
bnpairment.s 

This  section  provides  that  dwelling 
units  required  to  be  accessible  by 
ADAAG  13.2(1)  and  13.2(2)  comply 
xvitb  ADAAG  13.4.  DweIRng  units  that 
are  required  to  be  fudy  accessible,  as 
well  as  those  required  to  be  accessible 
to  persons  with  hearing  impairments, 
must  comply  with  this  section.  This 
sef.tion  provides  that  alarms  comply 
with  ADAAG  13,32(10)  which  reqpires 
that  emergency  warning  systems 
include  both  audible  a^rms  complying 
with  ADAAG  4.23.2  and  visible  alarms 
<X)m  plying  with  ADAAG  4,28.3.  An. 
equivalent  facilitation  provision  pernuts 
the  insfallafion  of  appropriate  electrical 
outlets  or  connections  so  that  visUiIa 
alarms  can  be  provided  by  the  operator 
of  the  facility  when  they  are  needed  by 
a  tenant.  An  appendix  note  has.  been, 
added  which  provides  some  alternative 
methods  of  alerting  re.sidents  of 
emergencies.  Such  alternative  methods 
may  be  required  by  the  Department  of 
Justice  title  II  regulation  implementing 
title  IT  of  the  ADA  andt^  HUD's 
regulation,  impiementing  section  504  of 
the  Rehabilitation  Act  of  1973.  This 
secJion  also  requires  permanentily 
in^alled  visilile  notdlcatiQo  devices 
serving  all'  living,,  sleeping,  dining, 
kitchen  and  bathrooms.  Notification 
devi(;es  must  include  visible  signals  to 
alert  0(.cupants  of  iHcoming  telephone 
calls  or  door  knocks  or  bells.  Su^ 
devices  must  have  controls  for 
deactivation  in  sleeping  roem.s  and  may 
not  be  connecteeL  to-  visiMie  alarms.  Ari 
equivalent  facilitation  provision  pemuts: 
telephone:  and  other  wiriog  to-he 
installed  at  the  time  ol  eonslructk>n<  to 
accommodate  portable  Rotifieatienv 
devu:es  wEiich  are  provided  by  the 
operator  of  the  facility  when  needed'  by 
a  tenant  with  a  hoaring  impeinnen^ 
Further,  this  seetkes  teqjuijaes  diat 
permanently  imstalkd^tekepboRes  he 
hearing  aid  couifiatthfe;  hs^  voluaic 
controls,  and  hr  eqiurpped  wide  a  TTV. 


Comment,  ft*-  the  NPRM,  visible 
alarms  were  required' to  comply  with- 
ADAAG  4.28.4  fAuxifiary  Alarms) 
regardless  of  the  type  of  emergency 
warning  system-  provitted’.  TTte  Natior^al 
Center  for  Law  and  Eleaftiess 
recommended  referencing  .ADAAG 
4,28.3  (Visible  Alarms)  because  either 
single  station  alarms,  including  smoke 
detectors,  or  building-wide  albnns  may 
be  provided  in  a  residential  dwelling 
unit.  A  few  commenters  were  coBcerned 
that  single  station  alanns  or  smoke 
detectors  would' be  required  to  be 
connected  to  a  (acility’^s.cenCral  alarm. 

They  stated  that  there  would  be  a 
conflict  in  the  technical  provisions  if  no 
such  central  alarm  system,  existed  and 
further  were  concerned  that  single 
station  alarms  would  be  provided  to 
persons  with  hearing  impairments  when- 
a  building  wide  alann  was  provided  to 
other  residents  of  the  facility.  In  the 
.  NPRM,  equivalent  facilitation 
provisions  were  combined  at  pr.ope.sed 
ADAAG  13.4(2)  for  all  elements 
required  in  dwelling  units  acces.sible  to 
persons  with  hearing  impairments. 
Commenters  urged  that  provisions  for 
equivalent  facilitation  be  clarified  so 
that  single  station  visible  alarms  are 
provided  when  single  station  audible 
alanns  are  provideiL  Further, 
commenters  suggested  that  the 
requirement  was  not  clear  as  to  wbai 
must  be  provided  at  the  time  eS 
construction  and  what  ma.y  be  provided, 
as  equivalent  facilitation.  Finally, 
commenters  quesHoned  why 
permanently  installed  telepbones  were 
not  required  to- be  hearing  aid 
compatible  or  to  be  equipped  wilbi » 

TTY  but  are  required  to  hove  a  volume 
control. 

Response,  The  pcovisiens  for  visible 
alanns  have  been  revi.sed  to  reference 
ADAAG  13.3.2(10).  For  »  more  detailed 
discussion  see  ADAAG  13.3.2(10). 
Provisimis  foreqBivalent  feeilitebon 
have  been  ciiarihed  and  relocated  to 
follow,  applicable  requirements.  Visible 
alarm  mid  notificatibn  devices  may  he 
supplied  by  the  operator  of  the  feciifty 
during  the  tenancy  of  a-  person  wiffr  a- 
hearing  impairment  provided  that 
appeopri^  outfets,  connections  and 
wiring  are  iasfalted  at  thn  time  of 
'ceostnictien.  A  elarifiearioRi  has  been- 
added  so  that  efectrical  ouffets  for  single 
station  vhdbfe  alarms  mast  he  prov-ided 
when-  single  station  audible  alarms  are 
provided;  and  connectfoiM  ta  the 
facility  's- central  alan»  system  most  he 
provided  to  aceoamiod^  vTsibfe-akirniJ 
appliances  where  a  central  alarm  systims 
is  provided.  Language  haabeen-  added  b> 
clarify  IbaC  am  cfeeti^l  outfef  wouAI 
net  be  sutRcieivi  fo  aceommodbte  a 
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visible  alarm  appliance  that  is  part  of  a 
building  wide  alarm  system. 

Provisions  have  been  added  to  the 
requirement  for  notification  devices  so 
that  all  primary  areas  of  the  dwelling 
unit  are  adequately  served.  This  does 
not  require  a  device  in  each  area 
provided  that  the  signal  is  visible  in  the 
area.  Additionally,  for  the  convenience 
of  the  occupant  a  provision  has  been 
added  requiring  controls  for 
deactivating  notification  devices  in 
sleeping  rooms. 

With  regard  to  telephones,  this 
provision  has  been  modified  to 
reference  ADAAG  4.31.5(1)  and 
4.31.5(2)  which  require  that 
permanently  installed  telephones  be 
both  hearing  aid  compatible  and  have 
volume  controls.  In  addition,  a 
requirement  that  a  TTY  be  provided  has 
been  added  so  as  to  ensure  equal  access 
by  persons  who  are  deaf  or  hard  of 
hearing. 

Comment.  A  commenter  urged  that 
the  guidelines  include  a  requirement  for 
peepholes  in  doors  to  units  that 
accommodate  persons  with  hearing 
impairments.  The  commenter  reasoned 
that  if  a  person  cannot  hear  a  spoken 
greeting  through  the  door  it  is  necessary 
to  open  the  door  to  determine  who  may 
be  seeking  entry. 

Response.  A  requirement  for 
peepholes  which  are  accessible  to 
standing  individuals  has  been  added  to 
this  section.  The  provision  is  regarded 
as  necessary  to  ensure  a  tenant’s  safety. 

13.5  Requirements  for  Persons  With 
Visual  Impairments 

Section  13.5  (Requirements  for 
Dwelling  Units  Accessible  to  Persons 
With  Visual  Impairments)  was  reserv-ed 
in  the  NPRM.  This  section  has  been 
eliminated  in  the  interim  final 
guidelines. 

Comment.  The  NPRM  asked  what 
provisions,  if  any,  are  necessary  for 
residential  housing  to  accommodate 
persons  who  are  blind,  as  well  as  those 
with  low  vision.  The  NPRM  requested 
supporting  data  or  other  information, 
including  building  codes.  State  or  local 
requirements,  and  cost  information. 
Individuals  and  organizations 
representing  persons  with  disabilities 
were  asked  to  provide  recommendations 
based  on  their  experience  or  expertise. 
Cornmenters  proposed  requirements 
that  included:  color  schemes  for 
baseboards,  doors,  and  windows  that 
contrast  with  the  color  of  walls  and 
floors:  standardizing  placement  rather 
than  color  contrasting;  controls  to  be 
located  on  the  firont,  top  or  side  of 
stoves:  lighting  fixtures  which  can 
accommodate  150  watt  bulbs,  with 
highly  adjustable  dimmers  for  tenants 


with  residual  vision;  elevators  that  have 
Braille  and  large  print,  as  well  as  a  voice 
synthesizer  to  announce  floors:  tactile 
signage  for  car  controls  and  hoistways 
in  white  characters  on  black 
background:  edged  stairs  and  handrails 
on  both  sides:  signage  in  areas  such  as 
laundry  facilities,  garbage  areas, 
restrooms,  and  lounges;  a  10  inch 
allowable  height  for  unlimited 
protruding  objects  rather  than  the  27 
inch  currently  allowed;  and  air  and  heat 
thermostats,  security  and  fire  alarms, 
and  visitor  indicators  and  identifiers 
equipped  with  talking  systems. 

Several  State  and  local  chapters  of  the 
National  Federation  of  the  Blind,  other 
organizations,  and  many  individuals 
took  the  position  that  no  adaptations  are 
necessary  for  dwellings  inhabited  by 
persons  who  are  blind.  These 
individuals  and  organizations  maintain 
that  issues  such  as  color  contrast  and 
controls  with  tactile  markings  are 
largely  a  matter  of  individual  preference 
and  need,  and  that  guidelines  in  these 
areas  could  very  easily  interfere  with 
some  individuals’  needs  and 
accustomed  ways  of  functioning.  These 
groups  and  individuals  feel  that 
establishing  guidelines  for  dwelling 
units  would  only  serve  to  separate  blind 
persons  firom  the  rest  of  society. 

Response.  For  each  type  of  residential 
housing  requirement  suggested  by 
cornmenters,  varied  and  numerous 
means  by  which  to  achieve  the 
requirement  were  proposed.  For 
example,  cornmenters  suggested  various 
methods  of  providing  color  contrast. 
Individual  preferences  and 
accommodations  vary  widely  and  it 
would  therefore  be  difficult  to 
accommodate  all  people  with  vision 
impairments  using  one  color.  Similarly, 
on  the  issue  of  controls  with  tactile 
markings,  cornmenters  indicated  a 
variety  of  individual  preferences  for 
controls  with  tactile  markings.  Based  on 
cornmenters’  responses,  no  single  tactile 
marking  can  reasonably  accommodate 
all  individuals  with  vision  impairments. 
The  same  rationale  is  applied  to  types 
of  lighting  fixtures  where  cornmenters’ 
responses  varied  widely  and  no  one 
type  of  fixture  is  viewed  as 
accommodating  a  significant  number  of 
persons  with  vision  impairments.  A 
type  of  lighting  that  may  be  helpful  for 
some  persons,  may  be  harmful  to  others. 
Individuals  with  vision  impairments 
may  have  had  different  training  or  have 
different  needs,  so  that  any  one 
requirement  may  exclude  as  many 
people  as  it  may  serve.  For  these 
reasons,  the  guidelines  do  not  include 
provisions  for  this  section. 
Requirements  for  elevators,  stairs, 
signage  and  protruding  objects  are 


already  addressed  in  ADAAG  4.1.3  and 
are  applicable  to  residential  housing. 

14.  Public  Rights-of-Way 

ADAAG  14  adapts  provisions  for 
buildings  and  facilities  to  new 
construction  and  alterations  of 
pedestrian  and  related  facilities  in  the 
public  right-of-way.  This  section  covers 
work  that  involves  elements  of 
pedestrian  access,  circulation,  or  use 
and  that  is  undertaken  in  the  public 
right-of-way  whether  by  intention  or  avS 
a  consequence  of  other  work.  A  right-of- 
way  is  a  legal  right  of  passage  and  is 
distinguished  fi'om  a  site  by  its  linear 
nature  and  connective  function. 

Provisions  of  this  section  apply  to 
public  sidewalks,  including  those  on 
overpasses  and  bridges  and  in 
underpasses  and  tunnels,  and  fixed 
street  furnishings,  such  as  benches, 
drinking  fountains,  telephones,  toilet 
facilities,  bus  shelters,  and  signage,  that 
are  located  on  or  along  public  sidewalks 
and  to  public  sidewalk  curb  ramps  and 
street  crossings  that  complete  the 
pedestrian  circulation  network.  ADAAG 
14  also  contains  provisions  for  on-street 
parking  spaces,  parking  meters  and 
crossing  controls,  passenger  loading 
zones  on  public  streets,  and  callboxes 
along  roadways. 

Modifications  and  specific 
requirements  respond  to  the  unique 
nature  and  function  of  public  rights-of- 
way.  For  example,  natural  terrain, 
constrained  width,  the  number  and 
complexity  of  services  that  must  be 
accommodated  within  and  along  the 
public  right-of-way,  and  the  demands  of 
adjacent  development  offer  little 
opportunity  for  the  establishment  of 
accessible  routes  along  public 
sidewalks.  Thus,  ADAAG  14  substitutes 
the  concept  of  a  continuous  passage  to 
connect  public  sidewalks,  public 
sidewalk  curb  ramps,  and  street 
crossings  into  a  pedestrian  network  that 
serves  both  adjacent  sites  and  elements 
intended  for  pedestrian  use  on  and 
along  the  public  sidewalk. 

The  NPRM  addressed  the  overall 
framework  for  a  pedestrian  circulation 
network,  as  well  as  the  elements  and 
components  of  such  a  network.  Almost 
300  cornmenters  responded  to  the 
proposed  requirements  and  questions 
with  several  thousand  recommendations 
regarding  public  rights-of-way.  One 
third  of  these  cornmenters  represented 
State  and  local  governments.  Over  half 
of  the  State  and  local  government 
comments  were  submitted  by 
transportation,  streets  and  highways, 
and  public  works  agencies.  Other 
cornmenters  included:  State  code 
administrators,  the  National  Conference 
of  States  on  Building  Codes  and 
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Standards,  10  Federal  agencies,  70 
individuals  with  disabilities,  State  and 
local  organizations  representing  people 
with  disabilities,  and  national 
organizations  such  as  the  Disability 
Rights  Education  and  Defense  Fund 
IDREDF).  Detailed  comments  were  also 
received  from  the  Paralyzed  Veterans  of 
America  (PVA)  and  the  Eastern 
Paralyzed  Veterans  Association  (EPVA), 
as  well  as  from  national  organizations 
representing  individuals  who  are  blind 
or  have  vision  impairments  and 
organizations  expressing  the  views  of 
individuals  who  are  deaf  or  have 
hearing  impairments.  Additionally, 
comments  were  received  from 
architects,  civil  and  transportation 
engineers,  national  trade  and 
professional  groups,  and  manufacturers 
of  products  and  materials. 

Comment.  The  NPRM  proposed  a 
specific  set  of  requirements  that  would 
apply  to  both  new  construction  and 
alterations  where  feasible  and  proposed 
a  series  of  exceptions  for  a  variety  of 
conditions  of  site  infeasibility. 

Comment ers  suggested  that  such  an 
approach  might  encourage  departures 
from  the  guidelines  with  claims  of  site 
infeasibility  that  might  not  be  warranted 
and  might  make  enforcement  more 
difficult.  Furthermore,  opportunities  to 
maximize  the  usability  of  newly 
constructed  pedestrian  environments 
might  be  overlooked  because  of  the 
availability  of  lesser  options. 

Besponse.  The  interim  final  rule  has 
been  reorganized  and  clarified  to 
emphasize  that  public  entities 
undertaking  new  work  must  provide  a 
high  degree  of  accessibility  in  public 
rights-of-way.  When  making  alterations 
to  existing  work  that  involves 
pedestrian  elements,  entities  must 
provide  the  maximum  feasible  degree  of 
compliance  with  provisions  for  new 
construction.  This  reorganization  more 
clearly  distinguishes  between  new 
construction  and  alterations  and 
provides  a  strong  uniform  set  of 
accessibility  requirements  with  few 
exceptions  for  new  construction.  For 
example,  the  design  of  a  new 
subdivision,  new  town,  or  an  expansion 
of  jurisdictional  limits  to  incorporate  as 
yet  undeve]op>ed  land  must  be  fully 
accessible  according  to  provisions  of 
this  section  for  new  construction.  A 
consistent  approach  to  public  sidewalk, 
public  sidewalk  curb  ramp,  and 
intersection  design  is  described  for 
implementation  when  such  new  work  is 
undertaken. 

Alterations  provisions  have  been 
similarly  reorganized  to  contain  the 
exceptions  proposed  throughout  the 
NPRM.  The  interim  final  rule  includes 
special  technical  provisions  for 


alterations  to  address  existing 
conditions  and  constraints.  Guided  hy 
the  new  construction  requirements, 
which  must  be  observed  when  feasible, 
entities  making  alterations  will  be  able 
to  craft  an  alternative  which  best  fits 
existing  conditions.  The  distinction 
between  new  construction  and 
alterations  is  more  fully  discussed  at 
ADAAG  14.2  (New  Construction)  and 
14.3  (Alterations)  and  in  appendix  notes 
to  these  sections. 

14.1  General 

This  section  is  a  si:oping  provision 
which  applies  the  requirements  of  this 
section  and  those  of  ADAAG  4 
(Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements)  to 
pedestrian  areas,  elements,  and  facilities 
in  the  public  right-of-way  which  are 
subject  to  title  11  of  the  ADA.  Where  the 
provisions  of  this  section  differ  from  the 
requirements  of  ADAAG  4,  the 
provisions  of  this  special  application 
section  prevail.  An  appendix  note 
distinguishes  between  the  public  right- 
of-way  and  adjacent  sites,  provides 
examples  of  work  covered  by  this 
section,  and  clarifies  the  application  ol 
ADAAG  4  provisions. 

Comment.  The  NPRM  proposed  to 
cover  only  work  provided  as  part  of  a 
"public  improvement  project.”  Several 
commenters  from  the  public  works 
agencies  of  local  governments  noted  that 
work  in  the  public  right-of-way  may  be 
accomplished  in  other  ways,  as,  for 
example,  in  urban  areas,  where  public 
site  improvements  may  be  provided  by 
developers  of  sites  adjacent  to  the 
public  right-of-way.  These  and  other 
cominenters  also  requested  a 
clarification  of  the  responsibilities  of 
private  sector  entities  (such  as  utilities) 
undertaking  work  in  the  public  right-of- 
way  by  franchise  or  other  element. 

Besponse.  The  term  "public 
improvement  project”  is  not  used  in  the 
interim  final  rule.  This  clarifies  that  all 
work  in  the  public  right-of-way  is 
covered  by  this  section.  For  example, 
these  guidelines  must  be  applied  to 
work  undertaken  in  the  public  right-of- 
way  by  any  entity  under  contract, 
agreement,  or  other  arrangement,  such 
as  utilities,  contractors,  or  developers. 
However,  because  new  or  altered  work 
in  the  public  right-of-way  will  be 
constructed  or  installed  within  the 
physical  limits  of  a  project  area  or  the 
contractual  limits  of  a  project  scope  of 
work,  all  elements,  areas  and  facilities 
in  the  public  right-of-way  that  are 
required  to  be  accessible  by  section  14 
retain  the  concept  of  the  project  as  the 
basis  for  their  scoping.  For  example,  the 
number  of  new  on-street  parking  spaces 
required  to  be  accessible  by  ADAAG 


14.2.6(l)(a)  will  be  based  upon  the  total 
number  of  new  on-street  parking 
provided  in  the  project  area.  The 
appendix  note  has  been  expanded  to 
include  examples  of  covered  projects. 

Comment.  Many  commenters 
requested  clarification  of  the  differences 
between  pedestrian  facilities  on  a  site 
covered  by  ADAAG  4  (e.g.,  a  park, 
campus,  plaza)  and  those  in  the  public 
right-of-way  covered  by  this  section 
(e.g.,  public  sidewalks). 

Besponse.  Only  work  in  the  public 
right-of-way  is  covered  by  ADAAG  14. 
The  public  right-of-way  is  the  strip  ol 
land  over  which  a  public  road  and  its 
appurtenances  (e.g.,  shoulders, 
parkways,  and  public  sidewalks)  are 
built.  Most  public  rights-ol-way  are 
coincident  with  and  include  roadways; 
some  are  established  as  easements  to 
provide  pedestrian  access  to  a  public 
facility  through  private  sites  ox 
properties.  Public  rights-of-way  ere 
generally  limited  in  width,  occupied 
beiow-grade  by  public  services,  such  as 
utilities,  and  above-grade  by  traffic 
control  devices,  signage,  and  other  street 
furnishings.  A  public  or  private  site, 
however,  is  a  parcel  of  land  bounded  hy 
a  property  line  or  a  designated  portion 
of  a  public  right-of-way.  For  example,  a 
new  park  or  campus  containing 
sidewalks,  curb  ramps,  and  street 
crossings,  is  a  site  covered  by  ADAAG 

4.1.2  (Accessible  Sites  and  Exterior 
Facilities:  New  Construction),  whereas  a 
downtown  pedestrian  shopping  street  in 
the  public  right-of-way  between 
opposing  property  lines  is  covered  by 
ADAAG  14.  The  appendix  note  at  A14  1 
has  been  expanded  to  clarify  the 
distinction  between  a  public  nght-oi- 

^  way  and  a  site. 

In  the  future,  the  Eleparlmenf  ol 
justice  will  consider  whether  to  amend 
its  regulation  implementing  title  111  to 
apply  ADAAG  14  to  streets  and 
sidewalks  within  large,  privately- 
developed  sites  and  subdivisions. 

Comment.  Commenters  requested 
clarification  of  the  differences  between 
ADAAG  14  and  the  technical  provisions 
of  ADAAG  4.2  through  4.35  fox  the  same 
or  similar  elements,  such  as  public 
sidewalk  curb  ramps,  passenger  loading 
zones,  parking  spaces,  and  walks  and 
sidewalks. 

Besponse.  Generally,  the  technical 
provisions  in  ADAAG  4.2  to  4.35  apply 
to  public  rights-of-way  unless  modified 
by  ADAAG  14.  ADAAG  14  modifies 
some  technical  provisions  ol  ADAAG 

4.2  to  4.35  to  address  site  constraints 
particular  to  the  public  righl-ol-way.  For 
example,  a  public  sidewalk  curb  ramp 
in  the  public  right-of-way  is  subject  to 
the  technical  provisions  ol  ADAAG 
14.2.4  (Public  Sidewalk  Curb  Ramps). 
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not  to  ADAAG  4.7  (Curb  Ramps).  A 
pubKc  sidewalk  in  the  public  right-of- 
way  is  subject  to  the  technical 
provisions  of  ADAAG  14.2.1  (Public 
Sidewalks),  which  substitutes  a 
continuous  passage  for  the  accessible 
route  contained  in  ADAAG  4.3.  Some 
technical  provisions,  however,  such  as 
those  contained  in  4.2.4  (Clear  Floor  or 
Ground  Space  for  Wheelchairs),  4.9 
(Stairs),  and  4.27  (Controls  and 
Operating  Mechanisms)  apply  without 
modification  to  public  rights-of-way  and 
are  referenced  in  the  interim  final 
guidelines.  This  has  been  clarified  in  an 
appendix  note. 

14.1.1  Definitions 

This  section  defines  common 
elements  of  the  public  pedestrian 
env'ironment,  including  continuous 
passage,  public  sidewalk,  public 
sidewalk  .curb  ramp,  public  right-of-way 
and  site  infeasibility.  Appendix  notes 
clarify  the  definitions  of  continuous 
passage  and  public  sidewalk  and 
explain  that  when  a  public  sidewalk  is 
used  to  satisfy  a  requirement  for  an 
accessible  route,  the  public  sidewalk 
must  conmly  with  ADAAG  4.3. 

The  definitions  of  marked  crossing 
and  walk  included  in  the  NPRM  have 
been  deleted,  as  they  are  defined  in 
ADAAG  3.5  (Definitions). 

Comment.  The  NPRM  defined  a 
sidewalk  as  “[a]  walk  in  the  public 
right-of-way  along  a  vehicular  way  that 
is  part  of  a  pedestrian  circulation 
network.”  The  City  of  Portland  (OR) 
urged  that  the  definition  include  walks 
in  public  rights-of-way  or  easements 
that  may  not  be  contiguous  with 
vehicular  ways,  noting  that  they  are 
subject  to  similar  constraints  of  terrain, 
width,  and  adjacent  development. 
Commenters  from  design  and 
engineerii^  disciplines  stated  that  both 
paving  and  separation  were  integral  to 
the  concept  of  a  sidewalk  in 
transportation  and  public  works 
specifications.  One  coimnenter 
encouraged  use  of  a  definition  of 
sidewalk  commonly  recognized  b>' 
streets  and  highway  authorities. 

Response.  &>od  engineering  practice 
provides  that  public  sidewalks  be  both 
paved  and  separated,  either  horizontally 
or  vertically,  from  adjoining  roadways. 
While  this  may  be  a  more  accurate 
technical  definition  of  public  sidewalk, 
these  guidelines  are  intended  also  to 
cover  pedestrian  walkways  that  are  not 
raised  and  separated,  as  for  example, 
roadway  shoulders  in  rural  areas 
improved  for  pedestrian  use.  The 
definition  of  public  sidewalk  has 
therefore  been  modified  to  broaden  its 
application  to  include  such  pedestrian 
routes.  Walkways  in  public  pedestrian 


easements  have  also  been  added.  The 
word  “public”  has  been  added  to  clarify 
the  distinction  between  sidewalks  in  the 
public  right-of-way  and  those  within 
sites.  The  appendix  note  has  been 
expanded  to  provide  other  examples  of 
public  sidewalks. 

Comment.  The  T'lPRM  defined 
continuous  passage  as  “(ah continuous 
unobstructed  pedestrian  circulation 
path  within  a  sidewalk  connecting 
piedestrian  areas,  elements,  and  facilities 
covered  by  section  14.”  Several 
commenters  asked  if  an  accessible  route 
was  required  on  public  sidewalks  or  if 
the  continuous  passage  was  required  to 
meet  provisions  for  an  accessible  route. 

Response.  The  definition  of 
continuous  passage  has  been  amended 
to  clarify  that  it  is  applied  in  the  public 
right-of-way  in  lieu  of  an  accessible 
route.  Continuous  passage  is  discussed 
further  below  and  in  appendix  note 
A14.1.1.  to  differentiate  between  the 
requirements  of  an  accessible  route  and 
the  requirements  of  a  continuous 
passage. 

Comment.  Proposed  ADAAG  14.5 
(Curb  Ramps  and  Other  Sloped  Areas) 
required  curb  ramps  or  other  sloped 
areas  where  pedestrian  walkways  cross 
barriers  at  streets.  “Other  sloped  areas” 
is  found  in  the  Department  of  Justice 
regulations  implementing  title  11  of  the 
ADA  (28  CFR  35.150(d)(2))  and  applies 
to  elevation  changes  within  public 
sidewalks  at  street  crossings  that  are  not 
accomplished  by  means  of  a  cimb  ramp. 
Several  commenters  requested 
clarification  of  the  term  “other  sloped 
areas.” 

Response.  ADAAG  14.5  has  been 
moved  to  ADAAG  14.2.4  (Public 
Sidewalk  Curb  Ramps)  and  a  new 
definition  for  “Public  Sidewalk  Curb 
Ramps”  has  been  added  to  ADAAG 
14.1.1.  The  definition  describes 
perpendicular  public  sidewalk  curb 
ramps,  including  diagonal  public 
sidewalk  curb  ramps,  and  parallel 
public  sidewalk  ci^  ramps  and 
clarifies  that  these  are  alternative  means 
of  achieving  the  transition  between  curb 
height  and  street  crossing.  Although 
ADAAG  currently  contains  a  definition 
and  technical  provisions  for  curb  ramps 
on  sites,  public  sidewalk  curb  ramps 
must  meet  different  requirements.  For 
example,  public  sidewalk  curb  ramps  in 
a  public  right-of-way  are  required  to 
have  level  landings.  Language  was 
added  to  the  definition  of  Curb  Rcimp  in 
3.5  (Definitions)  referencing  Public 
Sidewalk  Curb  Ramps.  The  phrase 
“parallel  public  sidewalk  curb  ramp” 
has  been  substituted  for  “other  sloped 
areas.” 

Comment.  Several  commenters 
requested  a  definition  of  vehicular  way. 


Other  commenters  asked  if  bicycles 
were  considered  vehicles  and  whether 
bikeways,  which  are  sometimes  shared 
by  pedestrians,  were  to  be  considered 
vehicular  ways. 

Response.  Vehicular  way  is  defined  in 
ADAAG  3.5  (Definitions).  Under  the 
Uniform  Vehicle  Code,  bicyclists  are 
considered  motorists.  When  using  a 
public  sidewalk,  however,  a  bicyclist 
has  the  same  rights  and  duties  as  a 
pedestrian  (Uniform  Vehicle  Code  and 
Model  Traffic  Ordinance,  Article  XII. 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinances.  Revised  1992).  If 
pedestrian  use  is  intended,  a  bicycle 
path  in  the  public  right-of-way  must 
comply  with  the  requirements  for  public 
sidewalks. 

Comment.  The  NPRM  proposed  a 
definition  of  site  infeasibility  adapted 
from  the  definition  of  technical 
infeasibility  in  ADAAG  4.1.6tl)(j).  Most 
commenters  supported  both  the 
necessity  for  and  the  definition  of  site 
infeasibility  in  the  NPRM.  One 
commenter  asked  for  a  clarification  of 
the  difference  between  extremes  of 
terrain  discussed  in  the  NPRM  and 
structural  impracticability  due  to 
unique  characteristics  of  terrain, 
described  in  the  preamble  to  the 
Department  of  Justice  final  regulation 
implementing  title  III  of  the  ADA.  (56 
FR  35577).  A  FHWA  region 
recommended  that  constraints  arising 
from  common  practice  in  the  geometric 
design  of  certain  street  and  high.way 
structures,  such  as  bridges  and  tunnels, 
be  specifically  included  as  examples  of 
site  infeasibility. 

Response.  Site  infeasibility  is 
intended  to  be  the  basis  for  exceptions 
to  new  construction  guidelines  for 
additions  and  alterations  in  the  public 
right-of-way.  This  definition  has  been 
clarified  by  substituting  the  phrase  “site 
development  conditions”  for  “physical 
or  site  constraints”  in  the  NPRM. 
Extremes  of  terrain  are  recognized  in 
both  new  construction  and  alterations 
provisions  by  permitting  public 
sidewalks  to  take  the  running  slope  of 
adjacent  roadways  without  invoking  an 
exception.  Thus,  steeply  sloping  terrain 
is  not  in  itself  grounds  for  a  finding  of 
site  infeasibility.  Rather,  it  is  adjacent 
development  and  constrained  right-of- 
way  width  that  give  rise  to  exceptions 
for  site  infeasibility.  Where  newly- 
constructed  bridges  and  tunnels  are 
intended  to  carry  pedestrian  traffic,  they 
must  incorporate  public  sidewalks  that 
meet  section  14  provisions.  This  is 
further  discussed  at  ADAAG  14.2.5(4). 
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14.2  New  Construction:  Minimum 
Requirements 

This  section  addresses  the  minimum 
requirements  for  new  construction.  An 
appendix  note  provides  examples  of 
new  construction  and  emphasizes  that  it 
requires  a  high  degree  of  accessibility 
and  usability  in  pedestrian  public  right- 
of-way  improvements. 

Comment.  State  and  local 
departments  of  public  works,  members 
of  the  site  planning  and  engineering 
professions,  and  individuals  with 
disabilities  and  the  organizations  that 
represent  them  recommended  that  the 
final  rule  distinguish  between  new 
construction  and  alterations.  Most 
jurisdictions  were  concerned  that  the 
proposed  guidelines  were  too  restrictive 
for  alteratioris.  Commenters  noted  that 
provisions  limiting  cross  slope, 
requiring  level  landings  at  public 
sidewalk  curb  ramps,  or  specifying 
counter  slope  at  street  crossings  could 
be  achieved  in  new  construction  but  not 
in  every  alteration.  Persons  with 
disabilities  and  organizations 
representing  them  commented  that  the 
number  of  exceptions  provided  in  the 
NPRM  to  accommodate  existing 
conditions  could  also  be  used  to  excuse 
compliance  in  new  construction.  For 
example,  one  commenter  noted  that 
although  all  accessibility  standards 
require  that  new  public  sidewalk  curb 
ramps  be  constructed  to  the  least 
possible  slope,  most  exceed  the  1:12 
maximum  permitted  slope.  On  the  other 
hand,  as  noted  by  one  engineer, 
guidelines  that  are  overly  stringent  may 
discourage  implementation. 

Response.  The  interim  final  rule  has 
been  reorganized  to  distinguish  between 
new  construction  and  alterations.  The 
exceptions  previously  permitted  in  new 
construction  have  been  moved  to 
ADAAG  14.3  (Alterations),  which  has 
been  expanded. 

Comment.  Several  municipalities  and 
members  of  the  Institute  of  Traffic 
Engineers  (ITE)  suggested  that  a  set  of 
fixed  requirements  could  not  be  applied 
or  enforced  under  the  variety  of  site 
constraints  commonly  encountered 
along  public  rights-of-way.  Instead,  they 
-  advocated  a  performance  standard  that 
would  allow  more  flexibility  in 
responding  to  local  conditions.  Some 
jurisdictions,  however,  requested 
detailed  guidance.  The  City  of  St.  Louis 
commented  that,  “In  order  to  assure 
access  for  persons  with  disabilities, 
clear  and  comprehensive  regulations  are 
needed.” 

Response.  A  performance 
specification  or  standard  generally 
describes  a  desired  goal  for  new 
construction  but  does  not  prescribe  a 


methodology.  For  example,  ADAAG 
4.34.5  (Equipment  for  Persons  with 
Vision  Impairments)  requires  that 
automated  teller  machine  instructions 
and  information  be  made  accessible  to 
persons  with  vision  impairments,  but  it 
does  not  require  a  specific  solution.  A 
performance  standard  might  be  useful  in 
ADAAG  14,  where  most  w'ork  will 
probably  be  constructed  or  installed 
within  an  already  well-developed 
public  right-of-way  subject  to  a  variety 
of  differing  needs,  conditions,  and 
constraints  that  cannot  be  fully 
anticipated.  A  detailed  specification 
will  be  useful  to  public  works  agencies 
evaluating  alternatives,  particularly 
where  site  constraints  may  appear  to 
limit  options.  Additionally,  it  might  be 
more  difficult  to  determine  compliance 
with  a  performance  specification  in  - 
such  a  complex  application. 

Accordingly,  these  guidelines  establish 
-specific  requirements  for  both  new 
construction  and  alterations  in  the 
public  right-of-way. 

Comment.  The  NPRM  included 
exceptions  for  site  infeasibility  within 
specific  provisions.  Many  commenters 
requested  that  an  overall  exception  for 
site  infeasibility  be  included  in  a 
general  provision. 

Response.  A  blanket  exception  might 
have  the  effect  of  permitting  the  least 
accessible  alternative  even  in  new 
construction  when  greater  accessibility 
might  be  achieved.  Although  the  interim 
final  rule  includes  some  limited 
exceptions  for  certain  conditions  in  new' 
construction,  there  is  no  exception  for 
site  infeasibility.  However,  alterations 
provisions  include  both  general  and 
specific  exceptions  for  conditions  of  site 
infeasibility  when  strict  compliance 
with  new  construction  provisions 
cannot  be  achieved. 

Comment.  A  few  commenters 
misconstrued  the  preamble  discussion 
in  the  NPRM  to  require  the  construction 
of  public  sidewalks  or  continuous 
pedestrian  routes  where  none  may  now 
exist.  Several  jurisdictions  submitted 
estimates  of  costs  to  retrofit  existing 
pedestrian  elements  to  meet  the 
proposed  guidelines.  Others  voiced 
concerns  about  their  obligations  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794).  Several 
commenters  asked  how  the  issuance  of 
new  guidelines  would  affect  their 
transition  plans  required  by  the 
E)epartment  of  Justice  regulations 
implementing  title  II  oflhe  ADA.  ITE 
suggested  that  work  done  under  a  prior 
standard  be  exempted  from  application 
of  the  final  guidelines. 

Response.  ADAAG  14  covers  newly- 
undertaken  construction,  the  addition  of 
pedestrian  elements,  and  the  alteration 


of  the  existing  pedestrian  environment, 
it  does  not  require  entities  covered  by 
title  II  of  the  ADA  to  retrofit  existing 
elements.  If  new  construction, 
additions,  or  alterations  are  undertaken, 
they  must  be  constructed  to  be 
accessible. 

However,  the  Department  of  Justice 
regulations  implementing  title  II  of  the 
ADA  (28  CFR  35.150)  and  section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  may  impose  additional 
requirements.  Path  of  travel  obligations 
arising  out  of  alterations  to  a  public 
sidewalk,  public  sidewalk  curb  ramp,  or 
street  crossing  may  require  the 
construction  of  accessible  connections 
between  these  and  other  pedestrian 
elements.  This  is  discussed  more  fully 
at  ADAAG  14.3. 

Comment.  A  few  commenters 
considered  the  NPRM  provisions  too 
costly  for  the  benefits  achieved. 

Response.  Many  commenters' 
concerns  resulted  from  a 
misunderstanding  that  the  NPRM 
required  a  retrofit  of  existing 
construction.  The  requirements  of  this 
section  are  ccmsistent  with  standard 
engineering  practice  in  new 
construction,  as  detailed  in  the  Standard 
Plans  and  Specifications  for  Public 
Works  Construction,  section  1 
(American  Public  Works  Association 
(APWA)  and  Associated  General 
Contractors  (AGC);  These  provisions 
apply  to  alterations  of  existing  public 
sidewalks  only  to  the  extent  feasible  and 
therefore  excessive  cost  is  not 
anticipated.  A  Regulatory  Impact 
Analysis  (RIA)  has  been  prepared  which 
examines  the  monetary  and  non¬ 
monetary  costs  and  benefits  to  building 
owners,  operators,  and  users  of  the 
guidelines.  The  RIA  is  available  to  the 
public. 

14.2.1  Public  Sidewalks 

This  provision  requires  that  a  new 
public  sidewalk  and  the  continuous 
passage  within  the  public  sidewalk 
connect  to  the  accessible  route  required 
on  adjacent  sites  and  to  pedestrian 
elements  installed  or  constructed  on 
and  along  the  public  sidewalk. 
Minimum  requirements  for  width, 
passing  space,  slope  and  cross  slope, 
surface  characteristics,  and  separation 
are  provided.  Appendix  notes  provide 
examples  of  public  sidewalks,  clarify 
the  requirement  for  a  continuous 
passage,  and  provide  guidance  for  the 
design  of  driveway  aprons  and  gratings. 

Comment.  The  NPjRM  proposed  that 
public  sidewalks  contain  a  continuous 
passage  that  connects  to  accessible 
routes  on  adjacent  sites  and  to 
pedestrian  elements  on  the  sidewalk. 
Many  commenters  interpreted  the 
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proposed  rule  to  require  a  continuous 
passage  connecting  pedestrian  elements 
even  when  a  public  sidewalk  did  not 
exist.  Several  asked  whether  the 
provision  required  the  interconnection 
of  existing  public  sidewalk  segments 
within  a  jurisdiction.  A  number  of 
persons  with  disabilities  and  groups 
representing  persons  with  disabilities 
suggested  t^t  public  sidewalks  should 
be  required  in  all  developed  zones  of  a 
jurisdiction,  particularly  in  residential 
areas. 

Response.  As  previously  discussed  at 
ADAAG  14.1  {General),  the  construction 
of  new  public  sidewalks  is  not  required 
by  this  section.  New  public  sidewalk 
construction  is  typically  initiated  at  the 
local  level,  by  individual  or 
neighborhood  request  or  as  part  of  a 
public  improvement  project. 

Comment.  Several  State  and  local 
government  jurisdictions  asked  who 
was  responsible  for  establishing  and 
maintaining  the  continuous  passage. 

One  comnient»  asked  if  the  continuous 
passage  needed  to  be  designated. 

Response.  Under  the  ADA,  State  and 
local  government  entities  are 
responsible  for  ensuring  that  their 
public  pedestrian  facilities  are 
accessible.  The  Department  of  justice 
regulations  implementing  title  II  of  the 
ADA  cover  the  maintenance  of 
accessible  features  (See  26  CFR  35.133). 
ADAAG  14  does  not  require  the  marking 
of  a  continuous  passage. 

Comment.  The  NPRM  proposed  that 
public  sidewalks,  or  a  continuous 
passage  within  them,  connect  to 
accessible  routes  on  adjacent  properties. 
A  number  of  commenters  were 
concerned  with  the  technical  difficulties 
of  such  connections  aloi^  steeply 
sloping  public  sidewalks.  This  is 
especially  problematic  along 
undeveloped  sites  where  the  location  of 
the  accessible  route  or  entrance  has  not 
yet  been  established. 

Response.  Where  entrance  elevations 
can  be  fixed  before  public  sidewalk 
construction,  a  level  platform  can  be 
provided  by  careful  engineering  design. 
\Vhere  connections  cannot  be 
anticipated,  a  level  walkway  diverging 
from  the  public  sidewalk  running  slope 
can  serve  a  number  of  potential 
entrances.  An  appendix  note  further 
describes  this  approach.  Recessed 
entrances  and  buikLing  setbacks  will 
provide  the  necessary  distance  to 
achieve  a  smooth  blending  of  the 
connection  hom  the  public  sidew'alk  to 
the  building  entrance. 

Where  walks  containing  an  accessible 
route  on  an  adjacent  site  must  connect 
to  sloping  public  sidewalks,  some 
warping  and  blending  may  be  necessary. 
This  must  be  accommodated  on  the  site 


if  the  public  sidewalk  has  already  been 
constructed.  However,  when  the 
developer  of  a  property  is  also 
responsible  for  new  public  sidewalk 
design  and  construction,  as  is  often  the 
case  in  urban  constructiwi,  the 
coordination  of  such  connections  can  be 
accomplished  tiuough  careful  ate 


engineering 

These  public/fH'ivate  interfat£s  are 
somewhat  analogous  to  the  landlord/ 
tenant  respcmsibilities  for  accessibility 
under  title  III  of  the  ADA;  each  must 
comply  where  he  has  the  authority  to 
operate.  The  appendix  discussion  has 
been  expanded  to  clarify  these  issues.  In 
many  cases,  a  developer  will  provide 
both  public  sidewalks  and  private  walks 
as  part  of  the  same  project.  Jurisdictions 
may  require,  through  the  permitting 
process,  that  adjacent  property  owners 
blend  accessible  routes  at  the 
continuous  passage  when  sites  are 
developed. 


14.2.1(1)  Width 

Paragraph  (1)  requires  that  the 
continuous  passage  within  a  new  public 
sidewalk  be  a  minimum  of  36  inches  in 
widdi  or  as  diovim  in  Figures  7(a)  and 
(b)  when  a  turn  must  be  made  around 
an  obstruction.  It  further  requires  that 
passing  spaces  be  provided  at  intervals 
that  do  not  exceed  200  feet  when  public 
sidewalk  width  is  less  than  60  inr^s 
continuously. 

Comment.  The  NPRM  proposed  that  a 
public  sidewalk,  or  a  continuous 
passage  within  its  width,  he  a  minimum 
of  36  inches  in  width.  Most  commenters 
recommended  that  public  sidewalks  be 
a  minimum  of  48  incdies  wide  (and  even 
wider  in  commercial  areas).  One  county 
public  works  agency  submitted  a  copy 
of  standard  public  works  details  and 
specifications  that  illustrated  a 
minimum  sidewalk  width  of  46  inches 
throughout.  Other  jurisdictions 
indicated  similar  or  greater  width 
requirements  for  new  construction. 

Most  commenters  also  supported  the 
proposed  requirement  for  passing 
spaces,  although  several  questioned  the 
need  for  them  in  suburban  and  rural 
areas. 

Response.  The  interim  final  rule 
requires  a  36  inch  minimum  continuous 
passage  to  ensure  an  unobstructed  route, 
clear  of  street  furnishings,  equipment, 
and  other  items  commonly  associated 
with  public  sidewalks,  along  the 
pedestrian  walkway.  Although  common 
street  and  public  sidewalk  engineering 
practice  support  a  46  inch  minimum 
width,  these  guidelines  represent 
minimum  requirements.  A  requirement 
that  the  width  of  the  continuous  passage 
be  as  ^bown  in  Figures  7(a)  and  (b)  has 
been  added  hx  consistency  with 


ADAAG  4.3.3  (Width).  A  60  inch  wide 
public  sidewalk  incorporating  passing 
space  will  generally  be  provided  in 
commercial  areas.  Greater  widths  are 
recommended  in  current  FHWA 
guidelines  and  American  Association  of 
State  Highway  and  Transportation 
Officials  (AASHTO)  standards  for  new 
construction  in  such  areas  (AASHTO, 

“A  Policy  on  the  Geometric  Design  of 
Highways  and  Streets”,  1990). 

Residential  neigliborhoods,  where 
pedestrian  volume  niay  be  light,  and 
other  low-pedestrian-volume  zones  sucli 
as  rural  and  suburban  areas,  ofilce  parks 
and  similar  developments,  will 
commonly  be  served  by  48  inch  wide 
walkways,  along  which  passing  spaces 
must  be  provided.  Passing  space  may  be 
available  at  intersecting  walks,  at 
building  entrances,  at  driveways,  or 
even  at  bus  stops  and  street  crossings. 
Additional  public  sidewalk  width  is 
commonly  provided  at  regular  intervals 
to  provide  a  structural  surface  for  storm 
drainage  inlets,  utility  vaults,  and 
similar  below-grade  construction.  This 
common  practice  can  provide  the 
required  passing  space,  as  well.  Because 
these  guidelines  apply  to  areas  where 
pedestrian  volumes  may  change 
radically  over  time,  public  sidewalks 
must  be  designed  to  accommodate 
potential  as  w'ell  as  actual  levels  of  use. 

Narrow  public  sidewalks  and  rights- 
of-way  without  parkways  will  generally 
require  parallel  public  sidewalk  curb 
ramps  rather  than  perpendicular  public 
sid^alk  curb  ramps  at  street  crossings 
because  of  the  lack  of  width  for  the 
landing  required  at  the  top  of  a 
perpendicular  public  sidewalk  curb 
ramp.  Although  the  requirements  for 
width  have  been  reorganized,  no 
substantive  changes  have  been  made. 

In  new  construction,  where  public 
sidewalks  must  have  a  consistent  cross 
slope  acro.ss  their  full  width,  die  36  inch 
continuous  passage  (or  the  additional 
maneuvering  space  described  in  Figures 
7(a)  and  (b))  serve  only  to  wtsure  that 
passage  is  not  blocked  by  fixed  or 
movable  items.  In  alterations,  the 
continuous  passage  may  be  the  only 
portion  of  a  wider  public  sidewalk  in 
which  cross  slope  can  be  maintained 
within  usable  limits,  as  further 
discussed  in  ADAAG  14.3  (Alterations). 
The  continuous  passage  will  also  be  a 
factor  v\'here  public  sidewalks  cross 
driveways,  as  only  36  inches  must  be 
provided  at  the  1:50  cross  slope.  A 
driveway  apron  cannot  be  part  of  the 
continuous  passage  if  its  slope  to  the 
street  exceeds  1:50. 

Furthermore,  where  gratings  are 
installed  in  public  sidewalks,  a 
continuous  passage  must  be  provided  to 
bypass  them.  Where  large  areas  of 
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gratings  may  be  required  to  ventilate 
subsurface  transformer  vaults  or  similar 
construction,  designers  should  provide 
the  necessary  surface  area  by  increasing 
the  length  of  a  run  of  gratings  so  as  to 
minimize  its  width  relative  to  the  public 
sidewalk  width. 

Comment.  Several  comments 
misconstrued  the  requirement  for  a 
continuous  passage,  believing  that  it 
could  assist  persons  with  vision 
impairments  in  way  hnding  through 
parking  lots  and  other  large 
undifferentiated  areas. 

Response.  The  concept  of  a 
continuous  passage  applies  only  to 
public  sidewalks  in  the  public  right-of- 
way.  The  parking  lot  of  a  shopping 
center,  arena,  or  other  facility  is  part  of 
a  site  subject  to  the  requirements  of 
ADAAG  4.3  for  an  accessible  route. 

14.2.1(2)  Slope 

Paragraph  (2)  permits  new  public 
sidewalks  to  have  the  same  slope  as  that 
established  for  adjacent  roadways.  It 
further  limits  cross  slope  along  a  new 
public  sidewalk  to  1:50.  This  maximum 
applies  in  both  directions  at  intersecting 
public  sidewalks. 

Comment.  The  NPRM  proposed  that 
new  public  sidewalks  have  the  least 
possible  running  slope.  Commenters 
noted  that  this  could  be  interpreted  to 
require  grading  to  a  level  plane.  The 
NPRM  also  proposed  an  exception  for 
slopes  steeper  than  1:12.  Commenters 
favored  excepting  running  slope 
limitations  for  public  sidewalks. 

Response.  This  provision  has  been 
revised  to  clarify  its  intent  to  require  the 
minimum  feasible  slope  consistent  with 
that  of  the  adjacent  roadway.  Therefore, 
the  proposed  exception  is  no  longer 
needed  and  has  been  eliminated.  An 
appendix  note  discusses  several  design 
options  for  steeply  sloping  public 
sidewalks. 

Comment.  A  number  of  commenters 
expressed  concerns  about  pedestrian 
safety  along  steeply  sloping  public 
sidewalks. 

Response.  Public  sidewalks  that  meet 
the  provisions  of  this  section  allow 
persons  with  disabilities  to  make  the 
choice  of  whether  to  use  them  or  not. 
This  is  consistent  with  other 
applications  of  the  ADA,  which  clearly 
prohibit  discrimination  based  upon 
assumptions  about  an  individual’s 
abilities. 

Comment.  Individuals  with 
disabilities  and  commenters  from 
organizations  representing  them 
strongly  supported  maintaining  cross 
slope  limitations  at  1:50,  emphasizing 
the  difficulty  of  negotiating  surfaces 
with  cross  and  counter  slopes.  Travel 
along  surfaces  with  a  severe  cross  slope 


is  difficult  for  parsons  using 
wheelchairs  anrf mobility  aids  even 
when  the  running  slope  is 
imperceptible.  However,  many 
municipalities  requested  that  exceptions 
be  permitted,  citing  the  infeasibility  of 
achieving  a  maximum  cross  slope  of 
1:50  in  alterations  to  existing 
construction  in  the  public  right-of-way. 

Response.  Limited  exceptions  hnm 
the  requirement  for  a  maximum  cross 
slope  of  1:50  have  been  included  in  the 
alterations  section.  The  1:50  maximum 
has  been  well-established  in 
accessibility  standards  since  1961  and  is 
also  well-established  in  civil 
engineering  standards  as  the  minimum 
necessary  for  positive  drainage  for 
exterior  improved  surfaces.  New 
development  and  adjacent  public 
sidewalks  should  be  planned  with  this 
limitation  clearly  in  mind.  Providing 
landings  with  a  minimum  cross  slope  at 
intersecting  public  sidewalks  is 
standard  design  practice  in  new 
construction  and  will  simplify  the  later 
placement  of  crossing  controls  and 
similar  pedestrian  elements  that  require 
a  level  area  for  a  wheelchair  approach. 
No  substantive  changes  have  b^n  made 
in  this  requirement. 

Comment.  The  NPRM  asked  whether 
level  landings  should  be  required  along 
steeply  sloping  public  sidewalks,  citing 
a  requirement  in  the  California 
Accessibility  Standards  (title  24  part  2 
section  712  (1989))  requiring  landings  at 
400-foot  intervals.  Many  persons  with 
disabilities,  organizations  representing 
persons  with  disabilities,  and  even  a 
few  municipalities  supported  such  a 
concept.  Several  noted  that  this  could 
be  accomplished  without  appreciably 
increasing  the  running  slope  of  a  public 
sidewalk.  Others  recommended  level 
areas  adjacent  to  and  along  public 
sidewalks  of  extreme  grade.  Such  areas 
would  allow  persons  with  mobility 
impairments  or  low  stamina  to  pause 
while  ascending  or  descending.  Most 
municii>alities,  however,  responded 
negatively,  citing  excessive  cost,  custom 
construction,  and  limited  utility. 

Several  commenters  recommended 
handrails  as  being  more  useful  along 
steep  slopes.  Some  commenters 
suggested  that  providing  landings  along 
steeply  sloping  sites  would  be  less 
useful  to  persons  using  wheelchairs 
than  would  the  development  of 
alternative  routes  or  operational 
solutions. 

Response.  A  requirement  for  a  mid- 
block  level  landing  where  walkway, 
slope  is  extreme  would  not  be  onerous 
in  new  construction.  However,  few 
commenters  recommended  specific 
public  .sidewalk  slope  limitations  and 
interval  criteria  that  would  help 


establish  provisions.  Most  new 
intersections  will  provide  level  landings 
at  approximately  200-foot  intervals.  No 

fwovision  for  intermediate  level 
andings  along  a  public  sidewalk  has 
been  included  in  the  interim  final  rule. 
Operational  considerations,  such  as  the 
development  of  alternative  routes,  are 
not  covered  by  these  guidelines. 

Comment.  The  NPRM  asked  about 
local  accommodation  to  extremes  of 
terrain  from  jurisdictions  where  steeply 
sloping  public  sidewalks  make 
accessibility  difficult.  Little  specific 
information  was  received  in  response  to 
this  question,  although  almost  every 
commenter  was  interested  in  possible 
solutions. 

Response.  An  appendix  note  has  been 
added  suggesting  design  and 
construction  approaches  for  extremes  of 
slope. 

14.2.1(3)  Surfaces 
Paragraph  (3)  requires  that  public 
sidewalk  surfaces  be  stable,  firm,  and 
slip-resistant  and  lie  in  a  single  plane 
with  minimal  warping.  It  applies  the 
requirements  of  ADAAC  4.3.8  (Changes 
in  Level)  to  changes  in  level,  such  as 
those  that  may  occiu*  between  paving 
squares  or  at  expansion  joints,  and 
references  ADAAC  Fig.  7(c)  to  illustrate 
its  application  to  abrupt  changes  in 
level.  This  paragraph  also  requires  stairs 
within  the  public  sidewalk  to  comply 
with  ADAAC  4.9  (Stairs).  Paragraph  (3) 
further  limits  the  size  of  openings  in 
gratings  in  the  public  sidewalk  in  the 
direction  of  travel  and  prohibits  gratings 
in  the  continuous  passage  and  limits  the 
vertical  and  horizontal  gaps  permitted 
where  public  sidewalks  cross  railways 
at  grade. 

Comment.  The  NPRM  proposed  that 
public  sidewalk  surfaces  be  stable,  firm 
and  slip-resistant.  Several  commenters 
were  concerned  about  the  requirement 
for  slip  resistance  on  public  sidewalks, 
noting  thatjnoisture,  ice,  and  snow 
frequently  compromise  pedestrian 
traction  on  public  rights-of-way, 
particularly  on  sloping  public  sidewalks 
and  public  sidewalk  curb  ramps.  State 
and  local  government  agencies  were 
concerned  about  liability  in  the  event  of 
a  pedestrian  fall  if  their  public 
sidewalks  were  not  always  slip-resistant 
because  of  environmental  conditions, 
particularly  snow  and  ice. 

Response.  These  guidelines  cover 
only  new  construction  and  alterations 
and  thus  can  require  only  that  State  and 
local  government  entities  and  their 
contractors  specify  slip-resistant 
surfaces  and  finishes  appropriate  for 
exterior  use  when  new  work  is  put  in 
place.  Operational  issues  are  subject  to 
the  Department  of  Justice  regulations 
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implementing  title  II  of  the  ADA  which 
require  that  jurisdictions  maintain 
accessible  features  (28  CFR  35.133).  No 
change  has  been  made  to  this  provision. 

Comment  Several  commenters  raised 
concerns  that  the  slopes  of  the 
continuous  passage  and  the  public 
sidewalk  that  contains  it  might  not  be 
consistent  and  noted  that  differences 
could  be  hazardous  to  pedestrians.  The 
California  Accessibility  Regulations 
(title  24  part  2  (1993))  require  public 
sidewalks  and  public  sidewalk  curb 
ramps  to  have  a  consistent  slope. 
Standard  details  and  specifications 
submitted  by  several  commenters 
contain  similar  language. 

Response.  The  interim  final  rule  has 
been  changed  to  include  a  requirement 
that  new  public  sidewalks  should  be 
consistently  graded.  This  is  standard 
practice  in  new  construction.  In 
alterations,  the  warping  of  a  continuous 
passage  may  be  necessary  to  provide  a 
usable  route  to  elements  along  an 
existing  public  sidewalk.  Where  a 
public  sidewalk  in  the  right-of-way  is 
contiguous  with  a  paved  walk  on  a  site, 
as  is  common  in  urban  areas  where  their 
design  and  construction  may  be 
undertaken  as  part  of  a  single  project, 
ADA  AG  14  will  apply  to  the  public 
sidewalk  only.  Transitions  must  be 
smoothly  blended. 

Comment  The  NPRM  proposed  that 
gratings  with  elongated  openings  be 
placed  so  that  the  long  dimension  is 
perpendicular  to  the  dominant  direction 
of  travel.  Several  individuals  pointed 
out  that  gratings  in  public  sidewalks 
may  be  located  where  pedestrians  will 
cross  them  in  two  perpendicular 
directions,  noting  that  those  who  use 
wheelchairs  can  become  stuck  in  the 
long  openings  in  such  situations. 
Commenters  reported  on  the  difficulty 
of  turning  a  wheelchair  on  grating 
surfaces.  Several  others  found  gratings 
hazardous  for  persons  using  walkers, 
crutches,  and  canes,  even  when  the 
gratings  comply  with  ADAAG  4.5.4 
(Gratings).  An  architect  notechhat  urban 
public  sidewalks  frequently  have  large 
expanses  of  gratings  over  public 
sidewalk  vaults  where  transformers, 
utilities,  and  subway  construction  occur 
below  grade.  One  Department  of 
Transportation  regional  engineer 
inquired  whether  public  sidewalk 
freight  elevator  covers  and  similar 
appurtenances  should  be  prohibited 
from  the  continuous  passage. 

Response.  This  provision  has  been 
revis^  to  prohibit  gratings  in  the 
continuous  passage  in  new 
construction.  An  appendix  note  clariHes 
that  grating  proportions  or  location  can 
be  varied  to  ensure  that  gratings  do  not 
encroach  on  the  required  continuous 


passage.  Openings  in  gratings  can  be  no 
greater  than  Vz  inch  wi^  when 
mea-sured  perpendicular  to  the  direction 
of  travel.  Where  public  sidewalks 
intersect  and  travel  is  in  two  directions, 
openings  may  not  exceed  ^/z  inch  in 
either  direction.  Gratings  have  also  been 
prohibited  in  landings  and  public 
sidewalk  curb  ramps  and  in  adjacent 
surfaces  at  street  crossings  (see  ADAAG 
14.2.4(8)).  Elevator  covers  and  similar 
items  located  in  a  continuous  passage 
must  comply  with  surface  requirements. 

Comment  A  few  commenters 
requested  that  the  guidelines  address 
public  sidewalks  that  cross  railways  at 
grade  level,  citing  projects  currently 
under  design. 

Response.  A  provision  derived  from 
ADAAG  10  (Transportation  Facilities) 
has  been  added,  limiting  the  horizontal 
gap  in  new  public  sidewalk 
construction  to  the  minimum  necessary 
for  passage  of  wheel  flanges,  not  to 
exceed  2V2  inches.  Horizontal  surfaces 
must  be  flush.  Although  the  NPRM  did 
not  expressly  include  this  provision,  it 
is  taken  from  ADAAG  10.3,1(13)  (New 
Construction),  which  was  referenced  in 
the  NPRM.  The  provision  at  ADAAG 
14.2.1(3)(d)  represents  an  exception  to 
surface  requirements  that  might 
otherwise  preclude  public  sidewalk 
construction  across  rail  lines.  • 

Comment  Several  commenters  noted 
that  the  NPRM  did  not  include  a 
provision  requiring  edge  protection 
where  the  back-of-sidewalk  edge  may  be 
raised  above  adjacent  grade,  forming  a 
drop-off. 

Response.  Edge  protection  should  be 
provided  in  such  circumstances.  A  note 
recommending  such  practice  has  been 
added  to  the  appendix.  Codes  and 
standards  affecting  the  design  and 
construction  of  public  sidewalks  will 
generally  require  a  barrier  at  substantial 
drop-offs,  such  as  when  a  public 
sidewalk  crosses  a  bridge  or  culvert.  For 
example,  the  California  Accessibility 
Regulations  (title  24  part  2  (1993)) 
require  back-of-sidewalk  protection 
where  there  is  a  differential  of  more 
than  four  inches  in  level. 

14.2.1(4)  Separation 

Paragraph  (4)  requires  that  new  public 
sidewalks  be  raised  to  curb  height  or 
separated  horizontally  by  a  parkway  or 
similar  setback  from  an  adjacent 
roadway.  An  exception  permits 
unseparated  public  sidewalks  along 
undeveloped  frontages  of  rural 
roadways. 

Comment  The  NPRM  proposed  that 
all  public  sidewalks  be  separated 
horizontally  or  vertically  from  the 
adjacent  roadway  with  continuous 
curbing,  planted  parkways,  or  other 


barriers  to  distinguish  streets  from 
public  sidewalks.  Many  suburban  and 
rural  jurisdictions  were  concerned  that 
public  sidewalk  provisions  might  be 
construed  to  require  separation  in 
roadway  shoulders,  bikeways,  and 
similar  surfaces  sometimes  used  by 
pedestrians.  Several  commenters  asked 
for  clarification  of  the  meaning  of  “other 
barrier”  and  noted  that  some  types  of 
barriers  (e.g.,  guardrails)  would  make 
these  routes  more  dangerous  for 
bicyclists  and  would  preclude  vehicular 
use  of  the  shoulder,  a  common  practice 
in  rural  communities  where  oversize 
equipment  or  slow  moving  farm 
vehicles  commonly  travel  in  this  area.  A 
few  commenters  noted  that  non¬ 
pedestrian  uses  predominated  along 
routes  of  this  type.  However,  a  traffic 
engineer  submitted  photographs  of 
public  sidewalks  without  separation  at 
street  grade  along  well-developed 
commercial  strips  in  Florida  and 
indicated  that  public  sidewalks  were 
still  commonly  constructed  in  this  way 
even  where  pedestrian  use  is 
substantial. 

Response.  This  section  considers  all 
walkways  established  for  pedestrian  use 
in  the  public  right-of-way  to  be  public 
sidewalks,  including  those  on  roadway 
shoulders  where  pedestrian  use  is 
intended.  Many  rural  areas,  where 
destinations  are  widely  separated  and 
pedestrian  use  is  low,  simply  pave  a 
public  right-of-w'ay  to  include  an 
improved  shoulder  of  six  to  eight  feet  in 
width  for  the  use  of  cyclists  and 
pedestrians.  There  may  be  an 
intervening  gutter  that  makes 
continuous  travel  across  intersections 
difficult  for  persons  using  wheelchairs 
or  walking  aids.  Cross  slope  may  be 
fairly  severe  where  the  roadway  and 
shoulder  cross-section  is  designed  to 
drain  to  a  swale  or  ditch  along  the  back 
of  the  public  sidewalk.  Differentiation 
between  vehicular  and  pedestrian  areas 
is  often  no  more  than  a  painted  line  or 
drainage  ditch. 

An  exception  to  the  requirement  for 
separation  has  been  added  for  rural 
areas  where  roadw'ay  frontages  are  not 
developed.  In  other  areas,  public 
sidewalks  must  be  separated.  The  use  of 
unseparated  routes  is  not  safe  for  any 
pedestrian.  Furthermore,  curbs  and 
changes  in  surface  material  provide  cues 
for  pedestrians  to  distinguish  between 
pedestrian  and  vehicular  areas.  Good 
practice  includes  the  construction  of 
raised  or  horizontally  separated  public 
sidewalks  in  all  commercial  areas  and 
along  other  routes  when  pedestrian 
volume  is  more  than  incidental. 

The  term  “other  barriers”  includes 
material  and  texture  changes,  physical 
barriers,  such  as  planters  or  guardrails. 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations  31729 


or  distinguishable  edges,  such  as 
wheelstops  or  guidestrips. 

14.2.2  Historic  and  Special  Use 
Sidewalks  {Removedl 

Comment.  The  NPRM  reserved  a 
section  on  historic  and  special  use 
sidewalks  and  sought  comment  on  how 
the  requirements  for  historic 
preservation  could  be  reconciled  with 
provisions  for  new  construction. 
Organizations  representing  historic 
preservation  interests  generally  favored 
covering  public  sidewalks  in  historic 
neighborhoods  and  districts  in  the  same 
way  as  ADAAG  currently  covers  historic 
buildings  and  facilities,  noting  however 
that  there  is  no  designation  for 
“historic”  public  sidewalks  alone.  Other 
commenters  supported  a  provision  for 
an  alternative  route,  although  little 
information  was  submitted  on  how  siu:b 
a  route  might  be  provided.  Many 
commenters  requested  clarification  on 
whether  walkways  in  historic 
landscapes  w^ere  covered  by  this  set;tion. 

Response.  No  commenters  made 
specific  recommendations  on 
accessibility  criteria  appropriate  to 
public  .sidewalks  of  historic 
construction.  Historic  landscapes,  parks, 
and  gardens  are  covered  under  ADAAG 
4  as  .sites.  Existing  requirements  that 
public  sidewalk  surfaces  be  stable,  fiim, 
and  slip-resistant  are  achievable  in 
alterations  to  public  sidewalks  of 
historic  interest.  Therefore,  this  section 
has  been  removed. 

1 4.2.2  Protruding  CMj}ei:ts  114.2.4  in 
the  NPRMl 

These  pitn'r.sioos  parallel  those  of 
ADAAG  4.4  (Protruding  Objects)  and  are 
applied  to  public  sidewalks  and  the 
areas  adjacent  to  them.  An  appendix 
note  clarifies  the  application  of  these 
provisions  to  the  full  public  sidew'alk. 

Comment.  The  NPI^  sought 
comment  on  the  effectiveness  of  the  27 
inch  maximum  height  limitation  for 
protruding  objects  on  public «tdewalks 
and  abojit  the  discemibility  of  wall- 
mounteil  and  post-mounted  objects. 

Mast  comments  on  these  provisions 
came  from  persons  with  vision 
impairments,  organizations  representing 
persons  who  are  blind  or  have  vision 
impairments,  and  from  mobility 
instructors  responsible  for  training 
persons  in  wayfinding  techniques.  A 
majority  felt  that  current  ADAAG 
requirements  for  buildings  and  facilities 
were  not  adequate  for  public  sidewalk 
environments,  where  pedestrians  may 
be  forced  to  adopt  a  restricted  cane 
sweep  technique  in  congested  areas. 
Several  commenters  added  that  the 
speed  with  which  people  walk  outdoors 
may  cause  them  to  encounter  protnrding 


objects  before  the  cane  sweep  can  detect 
them.  Although  there  was  considerable 
support  for  lowering  the  maximum 
height  of  27  inches,  there  was  no  clear 
consensus.  Many  commenters  urged 
further  study  of  this  issue. 

A  majority  of  commenters  were 
opposed  to  the  provision  permitting 
post-mounted  (Ejects  to  overhang  their 
supports  by  up  to  12  inches.  These 
commenters  noted  the  fxtmmon  practice 
of  installing  telephones,  signs,  and 
similar  objects  on  poles,  rather  than 
projecting  them  from  building  faces, 
where  the  four  inch  limitation  on  wall- 
mounled  elements  would  apply.  Most 
felt  that  the  determination  of  what  was 
a  protruding  object  should  not  be 
affected  by  mounting  cmditions.  Many 
commenters  recommended  additional 
study  of  this  issue  as  well. 

However,  almost  a  third  of 
i^ommenters  who  identified  themselves 
as  persons  who  are  blind  or  have  vision 
impairments  or  who  represented  local, 
.Slate,  and  national  organizations  for 
persons  with  vision  impairments 
opposed  any  change  in  the 
requirements.  They  noted  that  there  is 
no  compelling  evidence  of  a  need  to 
change  current  ADAAG  provisions  nor 
any  data  on  which  to  ba^  a  change  for 
conditions  along  a  public  pedestrian 
right-of-way. 

Commenters  addres.sing  the  headroom 
provision  recommended  that 
landscaping  elements  be  included  in 
coverage.  Several  noted  that 
overhanging  tree  branches  are  a  major 
hazard  along  public  sidewalks. 

Commenters  from  State  and  lu«.al 
government  jurisdictions  were  largely 
concerned  with  policing  and 
enforcement  issues  and  requested 
clarification  of  who  would  be 
responsible  to  ensure  that  clear 
headroom  was  provided  along  a  publii: 
sidew^alk. 

Response.  The  provision  permitting  a 
12  inedr  overhang  for  post-mounted 
objects  is  well-established  in 
accessibility  regulations  and  has  always 
been  applied  to  frontal  approaches  only, 
as  shown  in  Figure  8(d),  and  not  to 
parallel  or  side  approaches.  Although 
ADAAG  provisions  for  protruding 
objects  may  not  adequately  serve  ail 
segments  of  the  pedestrian  population, 
no  data  were  provided  on  which  to  base 
a  change  to  the  provision.  The  provision 
remains  substantially  unchanged,  with 
only  editorial  modifications.  The 
appendix  note  has  been  expanded  to 
reference  the  provisiem  regarding  the 
maintenance  of  accessible  features  in 
the  Department  of  Justice  regulation 
implementing  title  11  of  the  ADA  (28 
CFR  3.5.1.33). 


14.2.3  Fixed  Street  Furnishings 
[14.2.3, 14.3  and  14.2.1(5)  in  the  NPRM) 

This  section  contains  scoping  and 
technical  provisions  for  items  installed 
on  or  adjacent  to  a  public  sidewalk.  It 
covers  drinking  fountains,  telephones, 
toilet  facilities,  fixed  seating,  tables,  and 
benches,  bus  shelters  and  stops, 
pedestrian  signage,  and  similar  items, 
where  provided  as  a  public 
improvement  or  private  franchise,  and 
rec[uires  a  connection  to  the  continuous 
passage.  Such  items  may  not  reduce 
headroom  or  the  width  of  the 
continuous  passage. 

14.2.3(1)  Drinking  Fountains 
14.2.3(2)  Public  Telephones 

Paragraph  (1)  requires  that  drinking 
fountains  at  a  single  location  provide 
accessibility  both  to  persons  who  use 
wheelchairs  and  to  persons  who  have 
difficulty  stooping  or  bending. 

Paragraph  (2)  requires  that  all  public 
pay  telephones  newly  installed  on  or 
along  public  sidewalks  be  hearing  aid 
compatible  and  have  volume  controls. 
Where  a  single  unit  is  installed  at  a 
location,  it  must  be  accessible  to  a 
person  using  a  wheelchair.  Where  a 
bank  of  telephones  is  provided,  one  unit 
per  bank  must  be  acr»s.sible  to  persons 
using  wheelchairs. 

The  NPRM  proposed  that  50  pen«nl 
of  drinking  fountains  and  public 
telephones  provided  in  a  public 
improvement  project  be  accessible.  This 
would  have  required  that  half  of  all 
such  items  installed  in  a  project  be 
accessible  and  be  di.spersed  throughout 
a  project  area.  As  noted  above,  the  term 
“public  improvement  project”  has  been 
deleted.  When  drinking  fountains, 
public  telephones,  and  similar  items  are 
installed  along  a  public  sidewalk,  they 
are  typically  dispersed  rather  than 
clustered  and  are  considered  public  and 
common  u.se  elements.  Therefore,  the 
scoping  provision  has  been  changed  to 
require  accessibility  at  each  location 
where  a  drinking  fountain  or  public, 
telephone  is  provided. 

Comment.  One  municipality 
indicated  that  its  outdemr  drinking 
fountains  were  largely  provided  in  parks 
and  playgrounds  and  sought  guidance 
on  whether  ADAAG  14  appii^  to  suf:h 
installations. 

Response.  Drinking  fountains  in  parks 
and  playgrounds  are  located  on  public; 
sites  and  are  therefore  covered  by  the 
scoping  provisions  in  ADAAG  4.1.3 
(Acxessible  Buildings  and  Facilities: 
New  Gonstrucition)  and  4.1.6  (Accessible 
Buildings  and  Facilities:  Alterations) 
and  not  by  this  seertion. 

Comment.  The  NPRM  proposed  that 
75  perc:ent  of  publics  telephones  have 
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volume  controls.  One  municipality  and 
several  organi2»tions  representing 
persons  with  hearing  impairments 
recommended  that  all  public  telephones 
installed  along  public  sidewalks  have 
volume  controls  because  of  the  high 
incidence  of  hearing  loss  in  an  aging 
population.  Other  commenters  noted 
that  the  cost  of  such  an  adaptation  is 
low.  Providing  public  telephones  with 
volume  controls  is  becoming  common 
practice  in  noisy  environments  such  as 
public  rights-of-way.  Several  other 
comments  from  organizations 
representing  persons  who  are  deaf 
recommended  that  public  telephone 
scoping  be  expanded  to  require  exterior 
TTYs.  A  manufacturer  of  such  units 
submitted  technical  data  and 
encouraged  the  Board  to  require  TTYs 
on  public  sidewalks,  noting  that  interior 
installations  in  buildings  and  facilities 
are  not  generally  available  after  business 
hours. 

Response.  The  interim  final  provision 
has  been  changed  to  require  that  all 
public  telephones  have  volume  controls 
and  be  hearing  aid  compatible.  The 
requirement  for  signage  in  ADAAG 
4.30.7  (Symbols  of  Accessibility)  applies 
only  to  telephones  required  to  be 
accessible  by  ADAAG  4.1.3(17)^) 
(Accessible  Buildings  and  Facilities: 

New  Construction)  and  therefore  does 
not  apply  to  this  section.  Hearing  aid 
compatibility  is  already  required  of 
these  telephones  by  the  Hearing  Aid 
Compatibility  Act  of  1988.  (See  47  CFR 
part  68).  Advances  in  TTY  technology 
that  make  exterior  installations  feasible 
are  being  tested  in  several  States. 
Requirements  for  exterior  installations 
will  be  considered  in  future  rulemaking. 

14.2.3(3)  Single  User  Toilet  Facilities 

Paragraph  (3)  requires  that  a  single 
user  toilet  facility  installed  on  or  along 
a  public  sidewalk  at  a  single  location  be 
accessible  according  to  ADAAG  4.22.2 
through  4.22.7. 

Comment.  The  NPRM  proposed  that 
50  percent  of  single  user  toilet  facilities 
installed  on  or  along  a  public  sidewalk 
as  part  of  a  public  improvement  project 
comply  with  ADAAG  4.22  (Toilet 
Rooms)  and  sought  comment  on 
whether  such  scoping  was  appropriate 
in  light  of  concerns  for  public  safety, 
cost,  and  limited  access  procedures.  The 
proposed  provision  would  have 
required  that  half  of  all  such  items 
installed  in  a  project  be  accessible  and 
he  dispersed  throughout  a  project  area. 

One  manufacturer  of  single  user  toilet 
facilities  proposed  that  only  a 
percentage  of  units  (e.g.,  one  in  four)  in 
a  “cluster”  be  accessible  and  that  a 
deftnition  of  cluster  be  provided  that 
would  establish  a  maximum  distance 


between  units  in  a  cluster,  such  as  at  the 
same  intersection,  within  several  blocks, 
or  “within  sight”  of  each  other. 

However,  almost  all  comments  from 
persons  with  disabilities  and 
organizations  representing  persons  with 
disabilities  supported  full  accessibility 
to  all  toilet  units  placed  on  public 
sidewalks,  citing  the  ADAAG 
requirement  that  all  new  public  and 
common  use  toilet  rooms  on  sites  and 
in  buildings  be  accessible. 

Other  commenters.  including  many 
municipalities  and  one  manufacturer  of 
public  toilet  units,  supported  a  50 
percent  or  lesser  requirement.  These 
commenters  stated  that  the  accessible 
units,  which  are  larger  than  inaccessible 
units,  would  be  quickly  vandalized  and 
rendered  unusable.  Many  commenters 
agreed  that  the  larger  accessible  units 
could  be  used  for  shelter  or  illicit 
activities,  but  felt  that  this  was  not  a 
reason  to  limit  accessibility.  Other 
commenters  noted  that  both  accessible 
and  inaccessible  units  would  be  subject 
to  vandalism  and  abuse. 

The  City  of  San  Francisco  required 
that  firms  responding  to  its  recent 
Request  for  Proposals  for  public  toilet 
facilities  provide  only  accessible  units. 
Information  provided  by  the  City  of 
New  York  indicates  that  they  will  give 
preference  to  proposals  that  provide  100 
percent  accessible  public  toilet 
facilities. 

Many  commenters  were  opposed  to 
special  access  requirements,  such  as 
cards  and  tokens,  if  they  were  required 
only  of  persons  with  disabilities. 

Several  suggested  that  the  logistics  of  a 
card  distribution  program  would  be 
complex  and  discriminatory.  A  number 
of  commenters  noted  that  providing 
separate  adjacent  facilities  for  persons 
with  disabilities  and  persons  without 
disabilities  was  wasteful  of  resources 
and  space  and  could  not  ensure 
maintenance  of  either  unit. 

Response.  Single-user  public  toilet 
facilities  are  fixed  common  use 
elements.  ADAAG  4.1.2  (6)  requires  all 
fixed  public  and  common  use  toilet 
facilities  located  on  a  site  to  be 
accessible.  Therefore,  the  scoping 
provision  in  this  section  has  been 
changed  to  require  the  same  degree  of 
accessibility  at  each  location  in  the 
public  right-of-way  where  a  single  user 
toilet  facility  is  provided  on  a  public 
sidewalk.  The  concept  of  clustering 
(e.g.,  units  spaced  a  block  or  street 
width  apart)  suggested  by  some 
commenters  is  not  consistent  with  the 
current  ADAAG  concept,  which 
assumes  that  accessible  and  inaccessible 
units  are  immediately  adjacent.  As 
discussed  above,  the  term  “public 


improvement  project”  has  been  deleted 
in  the  interim  final  rule. 

14.2.3(4)  Fixed  Seating,  Tables,  and 
Benches 

Paragraph  (4)  requires  that  at  least  five 
percent,  but  not  less  than  one,  of  fixed 
seating  and  tables  provided  at  a  single 
location  be  accessible.  It  further  requires 
at  least  50  percent  of  any  installation  or 
grouping  of  sidewalk  benches  fixed  at  a 
single  location  have  a  back  and  armrest 
and  that  space  for  a  wheelchair  be 
provided  at  the  end  of  at  least  one 
bench. 

Comment.  The  NPRM  proposed  that 
five  percent  of  fixed  seating,  tables,  and 
benches  provided  in  a  public 
improvement  project  be  accessible  and 
be  dispersed  throughout  a  project  area. 
Commenters  supported  a  requirement 
for  both  backs  and  armrests  on  at  least 
some  benches,  although  a  few  noted  that 
armrests  could  interfere  with  transfer 
from  wheelchairs.  Several  wheelchair 
users  indicated  that  they  would  be 
unlikely  to  transfer  from  their 
wheelchairs  to  benches  along  a  public 
sidewalk,  although  they  might  do  so  in 
a  park  or  plaza  setting.  Scoping 
percentages  for  benches  with  arms  and 
backrests  between  20  and  50  percent 
were  recommended.  The  NPRM  also 
sought  comment  on  ADAAG 
specifications  for  benches.  Many 
commenters  noted  that  backs  and 
armrests  are  needed  so  that  ambulatory 
persons  with  mobility  or  stamina 
impairments  can  use  them.  Although 
there  was  no  consensus  about  back.  seat, 
or  armrest  height,  most  commenters 
recommended  that  the  reference  to 
ADAAG  4.35.4  (Dressing  and  Fitting 
Rooms:  Bench)  be  removed  because  it  is 
not  applicable  to  benches  of  the  type 
generally  placed  along  public  rights-of- 
way.  A  few  commenters  recommended 
that  a  space  be  required  at  the  end  of  a 
bench  for  the  positioning  of  a 
wheelchair  to  allow  shoulder-to- 
shoulder  seating.  One  commenter 
recommended  that  benches  be  located 
only  within  a  strip  reserved  for  street 
furnishings  along  a  curb  and  clear  of  the 
pedestrian  circulation  path. 

Response.  As  discussed  above,  the 
term  “public  improvement  project”  has 
been  deleted.  This  provision  has  been 
changed  to  require  that  50  percent  of 
benches  installed  at  a  single  location 
have  both  a  back  and  armrests.  The 
reference  to  ADAAG  4.35.4  has  been 
removed.  The  requirements  for  fixed 
seating  and  tables  are  unchanged. 
Where  a  group  of  adjacent  benches  is 
provided,  50  percent  of  the  benches 
must  have  a  back  and  armrests.  A 
requirement  for  a  wheelchair  space  has 
been  added.  An  appendix  note 
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recommends  that  street  furnishing  zones 
be  established  on  public  sidewalks  to 
improve  the  predictability  of  pedestrian 
environments. 

14.2.3(5)  Bus  Shelters  and  Stops 

Paragraph  (5)  requires  that  bus  stop 
pads  comply  ADAAG  10.2.1(1)  and  bus 
stop  shelters  comply  with  ADAAG 
10.2.1(2). 

This  provision  has  been  relocated 
from  proposed  14.2.1  (Sidewalks)  in  the 
NPRM.  Few  comments  were  received 
regarding  this  provision  and  only 
editorial  changes  were  made. 

14.2.3(6)  Street  Identification  and 
Other  Pedestrian  Signage 

Paragraph  (6)  requires  that  pedestrian 
signage  comply  with  ADAAG  4.30.2 
(Character  Proportion),  4.30.3  (Character 
Height),  and  4.30.5  (Finish  and 
Contrast).  It  further  requires  that  bus 
route  identification  signs  provided  on  or 
adjacent  to  a  public  sidewalk  comply 
with  ADAAG  10.2.1(3). 

Comment.  The  NPRM  sought 
comment  on  whether  certain  types  of 
pedestrian  signage  should  be  made 
accessible  to  persons  who  are  blind  or 
have  vision  impairments  ahd  what 
technologies,  such  as  audible  signage, 
are  available  to  provide  orientation 
information.  Although  many  comments 
were  received  from  individuals  with 
vision  impairments  and  organizations 
representing  them,  no  clear  consensus 
emerged.  Many  commenters,  including 
one  national  organization  representing 
persons  who  are  blind,  stated  that 
properly  trained  individuals  with  vision 
impairments  did  not  need  and  could  not 
use  tactile  signs  in  the  public  right-of- 
way  because  of  the  lack  of  standardized 
placement.  These  commenters  also 
stated  that  audible  signage  might  mask 
other  environmental  cues  and  strongly 
opposed  any  change  to  current  ADAAG 
requirements.  Other  commenters, 
including  three  national  organizations 
representing  individuals  with  vision 
impairments,  supported  both  tactile  and 
audible  signage  and  submitted  detailed 
recommendations  and  data  on  currently 
available  technologies.  Several 
commenters  noted  that  tactile  bus  route 
signage  would  be  useful. 

Besponse.  Demonstration  projects  of 
audible  signage  employing  fixed 
transmitters  and  portable  receivers  have 
been  well  received  by  persons  with 
vision  impairments.  Future  rulemaking 
may  consider  data  resulting  from  such 
projects.  ADAAG  14.2.3(6)  has  been 
clarified  by  adding  requirements  for  bus 
route  identification  signs  from  ADAAG 
10.2.1  (New  Construction). 


14.2.3(7)  Other  Elements 
Paragraph  (7)  requires  that 
miscellaneous  fixed  street  furnishings 
and  equipment  not  otherwise  covered 
by  prior  paragraphs  be  accessible  with 
respect  to  approach  area,  reach  ranges, 
controls,  and  operating  mechanisms  and 
that  they  be  connected  to  the 
continuous  passage. 

Comment.  Department  of 
Transportation  and  FHWA  comments 
requested  guidance  on  items  of  street 
furniture  not  specifically  addressed  in 
the  NPRM.  Several  commenters 
recommended  the  inclusion  of  fire 
alarm  boxes  and  information  kiosks. 

Besponse.  Any  fixed  object  intended 
for  pedestrian  use  that  is  installed  in  the 
public  right-of-way  should  be 
accessible.  Therefore,  a  new  prov  ision 
has  been  added  to  cover  miscellaneous 
items,  such  as  fire  alarm  boxes, 
information  kiosks,  fixed  vending 
equipment,  and  trash  cans. 

14.2.4  Public  Sidewalk  Curb  Ramps 
114.2.5  in  the  NPRM) 

This  section  requires  that  newly 
constructed  public  sidewalks 
incorporate  a  public  sidewalk  curb  ramp 
at  each  street  crossing  where  there  is  a 
curb  or  other  change  in  level.  This 
provision  clarifies  that  ADAAG  4.7 
(Curb  Ramps)  and  ADAAG  4.8  (Ramps) 
do  not  apply  to  public  rights-of-way.  It 
also  covers  public  sidewalk  curb  ramps 
provided  at  other  locations  (e.g.,  at 
accessible  on-street  parking  spaces, 
passenger  loading  zones,  and  similar 
locations).  Technical  requirements  for 
location,  type,  landings,  slope,  width, 
edges,  surfaces  and  adjacent  surfaces, 
and  obstructions  to  public  sidewalk 
curb  ramp  construction  are  provided. 
Appendix  notes  clarify  the  requirements 
for  landings,  the  types  of  public 
sidewalk  curb  ramps,  and 
recommendations  for  uniform 
applications.  A  note  also  explains  that 
application  of  these  guidelines  does  not 
require  greater  right-of-way  width  than 
that  established  by  State  or  local  plan  or 
practice. 

Comment.  The  NPRM  proposed  a 
series  of  sequential  exceptions  for 
public  sidewalk  curb  ramp  construction 
and  an  alternative  method  of  measuring 
ramp  slopes  to  allow  for  conditions  of 
site  infeasibility.  Many  commenters 
found  the  sequence  difficult  to  follow 
and  apply. 

Besponse.  As  discussed  above,  this 
section  has  been  reorganized  to  place 
new  construction  and  alterations 
requirements  in  separate  provisions  and 
to  clarify  that  site  infeasibility  applies 
only  to  alterations. 

Comment.  Many  commenters, 
including  all  of  those  from  organizations 


representing  persons  with  disabilities, 
supported  the  approach  outlined  in  the 
NPRM  that  requires  public  sidewalk 
curb  ramps  to  serve  all  street  cTOs&ings, 
regardless  of  the  slope  of  the  adjacent 
public  sidewalk.  As  DREDF  stated  im  its 
response,  "Even  on  steep  sites,  persons 
using  motorized  chairs  or  receiving 
assistance  can  use  ramps,  and  they 
should  be  available  if  there  is  a 
pedestrian  walkway.”  Others  were 
concerned  about  the  safety  of  persons 
using  steeply  sloping  public  sidewalk 
curb  ramps. 

Besponse.  Public  sidewalks  and 
public  sidewalk  curb  ramps  that  meet 
the  provisions  of  this  section  allow 
persons  with  disabilities  to  make  the 
choice  of  whether  to  use  them  or  not. 

This  is  consistent  with  other 
applications  of  the  ADA,  which  c2e;a.Tfy 
prohibit  discrimination  based  upon 
assumptions  about  an  individual’s 
abilities.  Therefore,  even  under  extjeiT,« 
site  conditions,  access  must  be 
provided. 

14.2.4(2)  Types  ol  Public  Sjclewalk 
Curb  Ramps 

Paragraph  (2)  requires  that  a  new 
street  crossing  be  served  by  a 
perpendicular  public  sidewalk  curb 
ramp  and  provides  an  exception 
allowing  a  parallel  public  sidewalk  t  iirb 
ramp  or  a  combination  of  the  two  types 
where  right-of-way  width  cannot 
accommodate  a  perpendicular  public 
sidewalk  curb  ramp.  Diagonal  public 
sidewalk  curb  ramps,  including 
depressed  comers,  and  built-up  (e  g  , 
projet;ted)  public  sidewalk  curb  ramp*; 
are  permitted  only  in  alterations. 

Comment.  A  variety  of  public 
sidewalk  curb  ramp  details  and 
standards  for  their  application  were 
submitted  by  commenters.  Detaded 
technical  comments  were  received  from 
the  U.S.  Department  of  Transporlation 
and  several  of  its  regional  divisions  and 
from  the  transportation  departmenis  ol 
four  States.  Many  of  these  comments 
recommended  that  exceptions  be 
provided  for  various  conditions  in 
existing  developed  rights-of-way. 
Commenters  from  public  works  agencies 
noted  that  a  perpendicular  public 
sidewalk  curb  ramp  and  landing  for  a 
six-inch  curb  height  would  require  at 
least  10  feet  of  public  sidewalk  vridth 
and  recommended  that  other 
alternatives  be  permitted.  However, 
most  indicated  that  public  pedestrian 
rights-of-way  already  established  in 
central  business  districts  and 
commercial  areas  were  sufficiently  wide 
to  accommodate  a  perpendicular  public 
sidewalk  curb  ramp  and  landing.  Other 
jurisdictions  indicated  that  they  provide 
similar  or  greater  right-of-way  width  in 
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intensively  developed  zones.  One 
county  submitted  a  copy  of  the  standard 
details  and  specifications  for  public 
sidewalk  curb  ramps  developed  jointly 
by  APWA  and  AGC  that  showed  a 
minimum  landing  of  48  inches 
connecting  to  a  perpendicular  public 
sidewalk  curb  ramp  as  a  basic  standard. 
Perpendicular  public  sidewalk  curb 
ramps  were  greatly  preferred  by  people 
with  disabilities,  induding  people  with 
md>ility  impairments  and  those  with 
vision  impairments.  Parallel  public 
sidewalk  curb  ramp  construction  was 
suggested  as  a  secondary  option. 
However,  parallel  public  sidewalk  curb 
ramps  were  preferred  to  perpendicular 
public  sictewalk  curb  ramps  without 
landings  or  with  36  inch  landings  when 
right-of-w'ay  width  is  limited. 

Response.  A  10  to  15  foot  right-of-way 
between  curb  face  and  property  line  is 
common  in  existing  commercial 
districts.  A  12  foot  minimum  can  be 
easily  accommodated  in  new  land  use 
planning  as  a  first  step  in  standardizing 
public  sidewalk  and  street  crossing 
details  in  areas  of  significant  pedestrian 
activity.  Public  sidewalk  curb  ramps 
must  be  perpendicular  to  the  curb 
where  right-of-way  width  permits  their 
installation.  Parallel  public  sidewalk 
curb  ramps  or  combinations  of  parallel 
and  perpendicular  public  sidewalk  curb 
ramps  are  permitted  where  right-of-way 
width  may  be  narrower,  as  in  residential 
neighborhoods  and  other  low  pedestrian 
volume  zones.  Other  alternatives 
suggested  by  commenters,  such  as 
diagonal  and  built-up  public  sidewalk 
curb  ramps,  wrill  be  permitted  in 
alterations.  No  substantive  change  has 
been  made  to  this  requirement. 

Comment.  A  diverse  group  of 
commenters  recommended  that  a 
separate  public  sidewalk  curb  ramp  be 
required  for  each  crossing  direction 
(e.g..  crosswalk)  rather  than  a  single 
diagonal  public  sidewalk  curb  ramp 
serving  two  perpendicular  crossings. 
One  city  is  discontinuing  the 
installation  of  diagonal  public  sidewalk 
curb  ramps  in  response  to  the  concerns 
of  pedestrians.  Several  commenters  with 
vision  impairments  submitted  accounts 
of  difficulty  with  diagonal  public 
sidewalk  curb  ramps  and  blended 
intersections.  Other  comments  noted 
that  diagonal  public  sidewalk  curb 
ramps  at  intersections  require  that  a 
turn  be  made  to  use  either  crosswalk. 
This  is  time-consuming  for  many  and 
makes  it  difficult  to  complete  a  street 
crossing  in  the  time  allotted  by  crossing 
signals.  Diagonal  public  sidewalk  curb 
ramps  may  also  require  persons  using 
wheelchairs  to  travel  in  lanes  of  moving 
traffic  as  they  leave  the  public  sidewalk. 
Depressed  corners,  as  proposed  in 


Figure  58(a)  of  the  NPRM,  were 
considered  both  hazardous  and  difficult 
to  drain.  Many  commenters 
recommended  that  each  street  crossing 
in  a  narrow  right-of-way  be  seni'ed  by  a 
parallel  public  sidewalk  curb  ramp 
instead  of  a  perpendicular  public 
sidewalk  curb  ramp  without  a  landing. 
Negotiating  two  consecutive  parallel 
public  sidewalk  curb  ramps  was 
preferred  over  negotiating  the  cross 
slope  of  a  perpendicular  public 
sidewalk  curb  ramp  that  did  not  have  a 
landing. 

Response.  PuWic  sidewalk  curb  ramps 
that  are  pm'pendicular  to  a  street 
crossing  provide  direct  access  to  the 
crosswalk  and  do  not  require 
pedestrians  to  cross  into  perpendicular 
traffic  lanes.  The  interim  final  rule 
prohibits  diagonal  public  sidewalk  curb 
ramps  and  depressed  comers  in  new 
constmction.  Diagonal  public  sidewalk 
curb  ramps  are,  however,  permitted  in 
alterations. 

14.2.4(3)  Width 

Paragraph  (3)  requires  public 
sidewalk  curb  ramps  to  have  a 
minimum  width  of  36  inches.  Few 
comments  were  received  on  this  section 
and  no  substantive  changes  were  made. 

14.2.4(4)  Landings 

Paragraph  (4)  requires  a  48  inch  deep 
landing  at  the  top  of,  and  equal  to  the 
width  of.  a  perpendicular  public 
sidewalk  curb  ramp.  A  similar  landing, 
60  inches  in  length,  is  required  at  the 
bottom  of  a  parallel  public  sidewalk 
curb  ramp.  Cross  slope  and  surface 
criteria  are  also  specified.  An  appendix 
note  clarifies  the  use  of  level  landings. 

Comment.  Comments  firom  persons 
with  disabilities  supported  the 
requirement  for  a  48  inch  landing  at  the 
top  of  public  sidewalk  curb  ramps. 

Many  objected  to  perpendicular  public 
sidewalk  curb  ramps  that  do  not  have 
landings  and  which  reqmre  pedestrians 
to  negotiate  across  a  complex  cross 
slope.  Commenters  cited  three  major 
concerns  regarding  the  lack  of  a  level 
landing  at  the  top  of  a  public  sidewalk 
curb  ramp:  (1)  lack  of  a  space  to  turn 
when  approaching  a  public  sidewalk 
curb  ramp;  (2)  lade  of  a  space  to  bypass 
the  public  sidewalk  curb  ramp,  and  (3) 
lack  of  a  level  area  to  rest  and  turn  after 
ascending  the  public  sidewalk  curb 
ramp.  The  NPRM  provided  an  exception 
that  would  permit  a  36  inch  deep 
landing  under  conditions  of  site 
infeasibility.  Comments  from  persons 
with  disabilities  did  not  support  the 
exception,  noting  that  a  36  inch  landing 
was  too  narrow  to  be  useful. 

Response.  This  provision  is  consistent 
with  ADAAG  4.2.1  (Size  and  Approach) 


specifications  for  clear  floor  or  ground 
space  for  wheelchairs,  which  requires  a 
30  inch  wide  by  48  inch  long  area  for 
a  single  wheelchair.  Unlike  ADAAG 
4.8.4  (Ramps),  which  requires  a  landing 
60  inches  in  length  where  ramps  change 
direction,  additional  space  available  on 
and  adjacent  to  a  public  sidewalk  will 
provide  adequate  clearance  for  footrests 
and  longer  motorized  wheelchairs. 

While  a  36  inch  landing  would  (Nrovide 
an  adequate  passage  for  a  person  using 
a  whetilchair  bypassing  a  public 
sidewalk  curb  ramp,  it  will  not 
accommodate  a  90  degree  turn  with  all 
wheels  on  level  ground.  Consistent  with 
comments  discussed  at  14.2  (New 
Construction:  Minimum  Requirements), 
the  exception  proposed  in  the  NPRM  to 
allow  a  36  inch  wide  landing  in  cases 
of  site  infeasibility  has  been  limited  to 
alterations, 

14.2.4(5)  Slope 

Paragraph  (5)  requires  that  the 
minimum  feasible  running  slope  be 
used  for  a  public  sidewralk  curb,  ramp 
and  establishes  a  1:12  ma.ximum  slope 
when  measured  from  a  level  plane.  An 
exception  permits  parallel  public 
sidewalk  curb  ramps  constructed  along 
sloping  public  sidewalks  to  be  steeper 
than  a  slope  of  1:12  if  a  ramp  at  1:12 
would  extend  more  than  96  inches  in 
length. 

To  simplify  field  application,  the 
exception  proposed  in  the  NPRM  to 
permit  an  alternative  method  of 
measuring  public  sidewalk  curb  ramp 
slope  has  b^n  replaced  by  a  limitation 
on  the  length  that  might  result  from 
strict  application  of  the  maximum  slope 
requirement  for  parallel  public  sidewalk 
curb  ramps  only.  Where  a  running  slope 
of  1:12  would  result  in  a  parallel  public 
sidewalk  curb  ramp  more  than  96 
inches  long  when  measured  from  a  level 
plane,  the  public  sidewalk  curb  ramp 
need  not  exceed  96  inches  in  length. 

Where  public  sidewalks  intersect,  as 
at  comers  where  public  sidewalk  curb 
ramps  are  necesstuy  to  serve  street 
crossings,  the  cross  slope  limitation  will 
apply  in  both  directions,  thus  providing 
a  level  landing  from  which  to  measure 
curb  ramp  slope.  Perpendicular  public 
sidewalk  curb  ramp  slope  and  the  slope 
of  the  parallel  public  sidewalk  curb 
ramp  segment  adjacent  to  the  comer  can 
therefore  be  measured  from  a  level 
plane.  Thus,  where  parallel  public 
sidewalk  curb  ramps  are  located  at 
public  sidewalk  intersections,  the  ramp 
up  or  down  to  the  landing  from  the 
intersection  will  be  no  steeper  than 
1:12.  On  the  other  side  of  the  landing, 
the  slope  may  be  that  of  the  public 
sidewalk  itself,  unconstrain^  along 
sloping  rights-of-way.  Where  a  parallel 
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public  sidewalk  curb  ramp  is 
constructed  at  a  midblock  crossing 
along  a  sloping  public  sidewalk,  the 
parallel  public  sidewalk  curb  ramp  may 
be  the  sloping  public  sidewalk  itself 
connecting  on  either  side  to  the  landing. 

14.2.4(6)  Edges 

Paragraph  (6)  requires  side  flares  of 
perpendicular  public  sidewalk  curb 
ramps  to  have  a  maximum  slope  of  1:10 
if  adjacent  to  a  public  sidewalk. 

Comment.  The  NPRM  limited  side 
flares  to  a  maximum  slope  of  1:12  where 
the  landing  at  the  top  of  the 
perpendicular  public  sidewalk  curb 
ramp  was  less  than  48  inches  in  length. 
Several  commenters  noted  that  the  1:12 
limitation  on  side  flare  slope  was 
unnecessary  in  new  construction  since 
a  minimum  48  inch  level  landing  is 
required  at  the  top  of  a  curb  ramp.  Two 
commenters  recommended  steeper  side 
flares  as  being  more  distinguishable  by 
persons  with  vision  impairments  and 
suggested  a  1:8  maximum.  Others 
supporting  a  steeper  slope  for  side  flares 
noted  that  this  would  make  additional 
public  sidewalk  area  available  for 
signals,  utilities,  and  street  furnishings. 

Response.  This  section  of  the  interim 
flnal  rule  applies  only  to  new 
construction,  where  public  sidewalk 
curb  ramps  must  have  a  minimum  48 
inch  long  landing.  Side  flares  may 
therefore  have  a  maximum  slope  of  1:10. 
This  will  make  curb  ramps  more 
distinguishable.  In  alterations,  where  a 
36  inch  long  landing  ■  ^  permitted,  side 
flares  must  have  a  maximum  slope  of 
1:12. 

14.2.4(7)  Surfaces 

Paragraph  (7)  requires  that  the 
surfaces  of  public  sidewalk  curb  ramps 
be  stable.  Arm  and  slip-resistant  and 
provide  a  visual  contrast  to  surrounding 
public  sidewalk  areas.  Each  public 
sidewalk  curb  ramp  and  landing  surface 
shall  lie  generally  in  a  continuous 
plane.  Gratings  are  prohibited  on  public 
sidewalk  curb  ramps.  Detectable 
warnings  provisions  have  been  reserved. 

Consistent  with  comments  discussed 
at  ADAAG  14.2.1(3)  (Public  Sidewalks: 
Surfaces),  provisions  have  been  added 
to  this  section  requiring  that  surfaces  of 
I  public  sidewalk  curb  ramps  lie 
generally  in  a  single  plane  and 
prohibiting  gratings  in  public  sidewalk 
curb  ramps.  An  appendix  note  at 
A14. 1.2(3)  clarifles  this  requirement. 

1  Comment.  Several  commenters  noted 
that  reserving  detectable  warnings 
provisions  in  the  NPRM  eliminated  a 
requirement  for  visual  contrast  on 
public  sidewalk  curb  ramps.  These 
commenters  noted  that  a  visual  contrast 


was  helpful  to  pedestrians,  particularly 
at  night. 

Response.  A  provision  has  been 
added  requiring  that  the  surface  of  the 
public  sidewalk  curb  ramp  shall 
contrast  visually  with  adjoining  public 
sidewalk  surfaces,  either  light-on-dark 
or  dark-on-light.  An  appendix  note  at 
ADAAG  A4.29.2  (Detectable  Warnings 
on  Walking  Surfaces)  contains 
recommended  contrast  values. 

Comment.  Numerous  comments  were 
received  on  the  reservation  of  detectable 
warnings  on  public  sidewalk  curb 
ramps  in  the  public  right-of-way.  On 
July  9, 1993,  the  Board,  the  Department 
of  Justice,  and  the  Department  of 
Transportation  issued  a  joint  Notice  of 
Proposed  Rulemaking  proposing  to 
suspend  temporarily  the  requirement  for 
detectable  warnings  on  curb  ramps  and 
at  reflecting  pools  and  hazardous 
vehicle  crossings  (58  FR  37052).  If 
adopted,  the  provisions  of  ADAAG  4.7.7 
(Detectable  Warnings),  4.29.5 
(IDetectable  Warnings  at  Hazardous 
Vehicular  Areas),  and  4.29.6  (Detectable 
Warnings  at  Reflecting  Pools)  would  be 
suspended  until  January  1995.  The 
Board  is  conducting  further  research  on 
detectable  warnings.  The  requirement 
for  detectable  warnings  for  elements 
covered  by  ADAAG  sections  4  through 
10  remains  in  effect  unless  and  until  the 
Board,  the  Department  of  Justice,  and 
the  Department  of  Transportation  adopt 
the  proposed  suspension  and  publish  a 
flnal  rule  in  the  Federal  Register. 
Comments  on  detectable  warnings 
submitted  to  the  docket  for  this 
rulemaking  were  considered  along  with 
comments  submitted  to  the  docket  for 
the  July  9, 1993  NPRM. 

14.2.4(8)  Transitions 

Paragraph  (8)  requires  that  counter 
slopes  where  gutters  and  streets  connect 
to  public  sidewalk  curb  rairups  be 
limited  to  1:20  for  a  distance  of  24 
inches  and  prohibits  gratings  in  the  area 
at  the  base  of  the  public  sidewalk  curb 
ramp.  It  also  requires  that  transitions  be 
flush  and  smoothly  blended. 

Comment.  The  WRM  proposed  that 
the  counter  slope  of  adjacent  surfaces  be 
limited  to  a  maximum  of  1:20.  Many 
commenters  objected  to  this  limitation 
for  existing  gutters,  which  may  have  a 
slope  as  steep  as  1:12.  A  few 
commenters  noted,  however,  that  a  1:20 
slope  would  be  achievable  in  new 
construction.  Other  commenters  noted 
that  some  designs  of  street  cross 
sections  would  preclude  maintaining 
this  slope  consistently  across  a  street 
crossing  and  suggested  a  limitation  in 
length. 

Response.  The  angle  of  incidence 
between  a  wheelchair  descending  a 


public  sidewalk  crurb  ramp  and  the 
counter  slope  of  the  gutter  must  be 
limited  to  avoid  catdiing  the  wheelchair 
footrest.  The  1:20  maximum  required  in 
the  interim  flnal  rule  is  consistent  with 
ADAAG  4.7.2  (Slope).  The  interim  final 
rule  adds  a  requirement  that  the  area  of 
1:20  slope  extend  for  a  24  inch  distance 
(the  length  of  the  wheelbase  of  most 
wheelchairs)  flrom  the  edge  of  the  public 
sidewalk  curb  ramp. 

Comment.  Several  commenters 
expressed  concern  about  the  difficulties 
of  travelling  over  gratings  in  public 
sidewalks. 

Response.  Consistent  with 
prohibitions  within  the  continuous 
passage  and  on  public  sidewalk  curb 
ramp  landings,  gratings  may  not  be 
installed  in  street  crossings  where 
public  sidewalk  curb  ramps  or  landings 
meet  adjacent  surfaces.  Additional 
discussion  can  be  found  in  ADAAG 
14.2.3  (Public  Sidewalks). 

Comment.  Several  jurisdictions 
recommended  that  raised  edges  be 
permitted  at  the  bases  of  public 
sidewalk  curb  ramps  to  facilitate  street 
cleaning  and  surface  drairrage. 

Response.  The  interim  flnal  rule  is 
consistent  with  ADAAG  4.7.2  (Slope), 
which  requires  that  transitions  be  flush 
and  flee  of  abrupt  changes.  Even  a  small 
level  change  at  the  base  of  a  public 
sidewalk  curb  ramp  can  stop  a 
wheelchair,  particularly  on  ascent 
where  it  may  be  necessary  to  take  a  run 
at  the  ramp  slope.  No  change  has  been 
made  to  the  requirement  that  transitions 
be  smoothly  blended. 

14.2.4(9)  Obstructions 

Paragraph  (9)  requires  that  public 
sidewalk  curb  ramps  be  protected  from 
obstructions  by  parked  vehicles.  No 
comments  were  received  on  this 
provision  and  no  changes  were  made. 

14.2.5  Pedestrian  Street  Crossings 
114.2.5(13),  14.2.6, 14.2.7,  and  14.2  8  m 
the  NPRM) 

This  section  requires  that  street 
crossings  connect  to  the  continuous 
passage  by  means  of  a  public  sidewalk 
curb  ramp  and  that  related  crossing 
controls,  marked  crossings,  islands,  and 
overpasses  and  underpasses  be 
accessible  where  provided. 

14.2.5(1)  Crossing  Controls 

Paragraph  (1)  adapts  ADAAG 
requirements  for  control  button  size, 
operating  force,  mounting  height,  and 
location.  It  requires  a  control  button  to 
be  raised  or  flush  and  a  minimum  of 
two  inches  in  its  smallest  dimension 
and  limits  the  force  required  to  operate 
controls  to  5  Ibf  (22.2  N).  This  paragraph 
also  requires  that  controls  be  located 
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close  as  practicable  to  the  public 
sidewalk  curb  ramp  or  landing  serving 
the  crossing  at  a  maximum  height  of  42 
inches  above  the  finished  surface  of  the 
public  sidewalk.  It  further  requires  a  30 
inch  by  48  inch  level  area  within  10 
inches  horizontally  of  the  control  and 
centered  on  the  control  for  a  parallel 
approach  and  centered  on  and  abutting 
the  control  for  a  forward  approach. 

Comment.  The  NPRM  sought 
comment  on  the  size,  usability  and 
maintenance  of  crossing  control  buttons. 
Commenters  stated  that  recessed  or 
hooded  buttons  and  very  small 
membrane-enclosed  buttons  were 
difficult  for  many  persons  to  operate.  A 
few  commenters  supported  the 
proposed  3/4  inch  provision,  derived 
from  ADAAG  4.10  (Elevators),  for 
reasons  of  consistency.  Other 
commenters  stated  that  they  had  had  no 
problems  or  complaints  from  the  Va  inch 
diameter  buttons  installed  in  their 
jurisdictions.  A  number  of 
municipalities  indicated  that  larger 
buttons  were  more  prone  to  freezing  and 
vandalism.  However,  the  State  of 
Oregon,  and  the  Douglas  County  (OR) 
Public  Works  Department  both 
indicated  that  two  inch  buttons  with 
integral  guards  posed  minimal  problems 
in  cold  wet  climates.  EPVA 
recommended  a  two  inch  diameter 
button  as  being  easier  to  operate  on 
public  sidewalks  where  site  conditicms 
may  be  less  than  adequate  and  the 
relationship  of  the  button,  the  public 
sidewalk  curb  ramp  and  landing,  and 
the  street  crossing  may  not  be  optimal. 
Most  individuals  with  disabilities  and 
organizations  representing  them 
strongly  supported  a  button  two  inches 
or  larger  in  diameter.  The  Hawaii 
Commission  cm  Perscms  with 
Disabilities  noted  that  controls  should 
be  operable  with  a  closed  fist. 

Several  State  and  local  govemnrent 
transportation  and  public  works 
agencies  submitted  manufacturers’ 
specifications  on  cnossing  controls.  An 
Australian  traffic  engineer  submitted 
data  on  a  three  indi  by  five  inch  oval 
button  with  raised  arrows  that  indicate 
crossing  directicm.  Large  buttons  and 
plates,  tactile  signage,  and  raised 
crossing  direction  indicators  were  also 
recommended  by  a  number  of 
individuals  who  are  blind.  A  few 
commenters,  including  the  Lighthouse 
for  the  Blind  and  the  American  Council 
of  the  Blind,  suggested  that  a  color 
contrast  at  the  button  would  also  be 
useful  for  pedestrians  with  vision 
impairments.  Other  recommendations 
included  convex  and  raised  buttons 
rather  than  flush  installations  and  lever 
and  vertical  bar  operators  for  maximum 


usability  by  persons  with  upper  body 
mobility  impairments. 

Response.  The  interim  final  rule 
requires  that  crossing  control  buttons  be 
larger  than  elevator  call  buttons  given 
their  outdoor  locations  and  the 
likelihood  that  surface  conditions  and 
location  may  not  allow  as  controlled  an 
approach  as  is  possible  to  a  wall- 
mounted  elevator  button  in  the  lobby  of 
a  building.  Small  buttons  require  greater 
fine  motor  control  to  operate.  A  larger 
button  that  can  be  ac:tuated  by  a  slight 
motion  or  closed  fist  will  be  usable  by 
more  persons.  This  is  particularly 
important  where  a  crossing  cycle  can 
only  be  ac:tuated  by  operating  the 
control.  Additional  issues,  sucdi  as 
contrast,  tactile  directions  for  use,  and 
other  button  designs  may  be  considered 
in  future  rulemaking 

Comment.  Several  commenters  from 
organizations  representing  persons  with 
disabilities  noted  that  operating  forc:e  is 
more  significant  to  usability  than  button 
size,  recommending  as  little  as  two 
pounds  of  force  to  actuate  a  crossing 
control. 

Response.  No  data  were  submitted  in 
support  of  a  lesser  operating  force  nor 
was  information  supplied  on  the 
availability  of  controls  with  lesser 
requirements.  The  larger  button 
recpiirement  and  lower  mounting  height 
now  required  of  crossing  controls 
should  facilitate  operation  by  a  larger 
number  of  persons.  No  change  has  been 
made  in  this  requirement. 

Comment.  The  NPRM  proposed  that 
the  control  button  be  located  as  close  as 
possible  to  a  public  sidewalk  curb  ramp. 
Few  comments  were  received  on  the 
location  of  the  control  button  relative  to 
the  approach  area  and  public  sidewalk 
curb  ramp  or  level  landing  serving  the 
street  crossing.  However,  a  few 
commenters  suggested  that  greater 
specificity  was  required  to  ensure 
usability  within  standard  crossing 
times. 

Response.  The  interim  final  rule 
requires  that  the  horizontal  distance 
between  the  approach  space  and  the 
control  be  no  more  than  10  inches  for 
a  parallel  approach.  This  requirement  is 
derived  from  ADAAG  4.2  (Space 
Allowance  and  Reach  Ranges).  Both 
forward  and  parallel  approaches  are 
permitted.  An  appendix  note 
recommends  placing  the  controls  out  of 
the  path  of  travel  along  the  public 
sidewalk. 

Comment.  The  NPRM  sought 
comment  on  the  proposed  48  inch 
maximum  mounting  height  for  crossing 
controls.  Most  commenters  favored  a 
lower  height,  in  some  cases  as  low  as  32 
inches.  Heights  of  36  inches  and  42 
inches  were  supported  by  organizations 


representing  persons  with  mobility 
impairments.  EPVA  recommended  a  42 
inch  mounting  height,  as  required  for  an 
elevator  button  in  ADAAG  4.10 
(Elevators).  MUTCD  recommends  a 
range  between  42  and  48  inches. 
Commenters  noted  that  controls  are 
mounted  on  a  slip  ring  and  can  be  easily 
installed  at  a  lower  height. 

Response.  Where  it  is  necessary  to 
operate  the  control  in  order  to  initiate 
the  crossing  cycle,  it  is  important  that 
the  button  be  installed  wiffiin  a  reach 
range  that  serves  the  greatest  number  of 
people.  Therefore,  the  mounting  height 
in  the  interim  final  rule  has  been 
changed  to  a  maximum  of  42  inches. 

Comment.  The  NPRM  sought 
comment  on  sp>ecifications  for  audible 
crossing  signals  for  persons  with  vision 
impairments  and  vibro-tactile  controls 
for  those  with  vision  and  hearing 
impairments.  A  large  number  of 
comments  and  technical  data  were 
received.  Commenters  with  vision 
impairments  cited  locations  and  types 
of  equipment  that  facilitated  unassisted 
street  crossing.  Departments  of  public 
works  and  similar  State  and  local 
government  agencies  and  transportation 
engineers  from  private  industry 
submitted  reports,  recommendations, 
warrants  for  installation,  studies,  and 
cost  data  for  audible  pedestrian  signals. 
Organizations  representing  persons  with 
vision  impairments,  mobility 
instructors,  and  individuals  who  are 
blind  supported  and  opposed  audible 
crossing  signals.  Some  commenters 
noted  that  audible  signals  facilitated 
safe  and  independent  travel, 
particularly  by  those  with  late-onset 
vision  impairments.  Other  commenters 
were  concerned  that  audible  signals 
would  mask  environmental  cues  and 
stigmatize  persons  who  are  blind  as 
needing  special  accommodations  in 
order  to  travel  about  on  public 
sidewalks. 

Response.  The  interim  final  rule  does 
not  contain  technical  or  scoping 
provisions  for  audible  or  vibro-tactile 
crossing  signals  because  of  a  lack  of 
consensus  on  the  need  for  these  devices 
and  the  specifications  they  should  be 
required  to  meet.  However,  the  material 
received  may  be  of  value  to  the  Board 
in  future  rulemaking  and  technical 
assistance.  Furthermore,  emerging 
wayfinding  and  broadcast  signage 
technologies  may  have  applications  to 
pedestrian  street  crossing.  Technology 
that  makes  pedestrian  information 
audible  is  being  tested  in  several 
communities  and  facilities. 

Comment.  Several  municipal 
governments  were  concerned  about  the 
need  to  change  the  button  size  or  lower 
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the  height  of  existing  crossing  controls 
and  the  potential  costs  of  such  changes. 

Response.  New,  added,  and  altered 
installations  must  comply  with  ADAAG 
14  requirements.  Existing  facilities  are 
addressed  by  the  Department  of  Justice 
regulations  implementing  title  11  of  the 
ADA  (28  CFR  35.150J. 

14.2.5(2)  Marked  Crossings 

Paragraph  (2)  requires  that  markings 
at  pedestrian  crossings  provide  visual 
contrast. 

Comment.  The  NPRM  induced  an 
appendix  note  recommending  locations 
for  marked  crossings  such  as  at  State 
and  local  government  facilities, 
transportation  facilities,  places  of  public 
accommodation,  irregular  intersections 
and  mid-block  crossings.  Commenters 
suggested  deference  to 
recommendations  in  the  MUTCD  for  the 
location  of  marked  crossings. 

Response.  The  interim  final  rule  does 
not  contain  recommendations  on  where 
marked  crossings  should  be  located.  The 
appendix  has  b^n  amended  to  inclitde 
informatimi  on  marked  crossings 
derived  from  MUTCD  and  AASHTO 
recommendations. 

Comment.  The  proposed  rule  required 
marked  crossings  to  be  delineated  with 
contrasting  mailings  or  materials. 
Comments  from  organizations 
representing  persons  with  vision 
impairments  supported  contrast 
requirements  for  marked  crossings  and 
recommended  that  the  final  rule  contain 
more  specific  requirements.  Many 
commenters  suggested  additional 
features  for  crosswalk  design,  including 
raised  guidestrips,  textured  and  resilient 
surfaces,  and  flashing  li^ts  to  increase 
their  identifiability.  Other  commenters 
noted  that  the  examples  provided  did 
not  include  any  of  the  standard  methods 
of  marking  crosswalks. 

Response.  Methods  of  measuring 
color  contrast  in  and  between  exterior 
paved  surfaces  are  not  sufficiently  well- 
developed  to  establish  a  requirement  at 
this  time.  No  substantive  changes  have 
been  made  to  this  provision.  However, 
the  examples  have  been  removed.  A 
new  appendix  note  on  contrast  has  been 
added  to  clarify  recommendations  in  the 
absence  of  a  technical  specification. 
Other  crossing  features  recommended 
by  commenters  have  been  included  in 
the  appendix  note. 

14.2.5(3)  Islands 

Consistent  with  ADAAG  4.7.11  (Curb 
Ramps),  paragraph  (3)  requires  that 
islands  in  pedestrian  crossings  be  cut 
through  to  allow  an  at-grade  passage  or 
be  provided  with  public  sidewalk  curb 
ramps  and  a  landing. 


Comment.  Few  comments  were 
received  on  this  provision.  Several 
commenters  expressed  concern  that 
islands  with  cut-through  passages  at 
street  grade  did  not  provide  cues  to 
persons  with  vision  impairments.  One 
commenter  noted  that  islands  that  are 
marked  or  cut  through  often  do  not 
provide  enough  space  for  a  person  using 
a  wheelchair  to  wait  safely  through  a 
traffic  light  cycle  if  his  crossing  is 
interrupted  by  a  light  change. 

Response.  An  appendix  note  has  been 
added  recommending  a  visual  contrast 
for  the  at-gyade  siirface  of  an  island  in 
a  street  crossing  and  adequate  space  for 
a  wheelchair  to  be  out  of  traffig  lanes. 

14.2.5(4)  Pedestrian  Overpasses  and 
Underpasses 

Paragraph  (4)  requires  ramps 
complying  with  ADAAG  4.8  (Ramps)  or 
elevators  complying  with  ADAAG  4.10 
(Elevators)  where  a  public  sidewalk 
crosses  over  or  under  a  street.  It  also 
requires  that  stairs  serving  overpasses 
and  underpasses  comply  with  ADAAG 
4.9  (Stairs). 

An  appendix  note  clarifies  that 
overpasses  and  undeqjasses  in  hilly 
terrain  may  be  approached  at  or  near 
grade  by  public  sidewalks  with  a  slope 
at  or  less  than  1:20.  Since  the 
construction  of  an  overcrossing  or 
undercrossing  facility  offers  the 
opportunity  to  provide  slopes  that  could 
not  be  achieved  adjacent  to  roadways, 
however,  grade-separated  segments 
must  be  connected  to  the  continuous 
passage  at  each  end  by  means  of  ramps 
or  elevators. 

Comment.  The  NTRM  sought 
comment  on  whether  there  were 
constraints  specific  to  overpasses  and 
underpasses  for  which  an  exception 
should  be  allowed.  Few  commenters 
opposed  ac<.essible  pedestrian 
overpasses  and  underpasses  in  new 
construction.  Several  commenters, 
including  DREDF,  recommended 
allowing  a  circular  ramp  if  site 
constraints  made  that  the  only  feasible 
option.  The  National  Association  of 
State  Facilities  Administrators  (NASFA) 
favored  an  exception  from  accessibility 
requirements  where  the  grade 
differential  exceeds  14  feet.  ITE 
members  and  severed  State 
transportation  agencies  noted  that  high 
spans  may  be  too  costly  to  construct  to 
be  accessible.  One  architect  suggested 
that  pedestriem  actuated  crossing  signals 
and  crosswalks  be  permitted  in  lieu  of 
ramps  and  elevators  where  equivalent 
access  could  be  achieved.  The  State  of 
Illinois  Department  of  Transportation 
recommended  an  exertion  for 
underpasses  and  overpasses  serving 


remote  transit  parking  if  accessible 
spaces  were  provided  at  the  station. 

Response.  The  Architectural  Barriers 
Act  (42  U.S.C.  4151,  et  seq.)  and  the 
Department  of  Transportation  regulation 
(49  CFR  27.75)  implementing  section 
504  of  the  Rehabilitation  Act  require 
that  Federally  funded  highway 
construction  comply  with  UFAS 
standards.  Therefore,  ramps  have  been 
provided  in  most  new  grade-separated 
pedestrian  crossings  in  recent  years.  By 
their  nature,  overcrossings  and 
undercrossings  are  costly  to  plan  and 
construct.  Careful  planning  in  new 
construction  can  provide  hill 
accessibility.  Furthermore,  providing 
accessible  ramps  does  not  have  a  major 
cost  effect  on  overall  project 
expenditures.  An  alternative  at-grade 
crossing  for  extreme  differentials  in 
grade  does  not  seem  practicable,  as  most 
overpasses  and  underpasses  are 
provided  where  roadways  are  wide, 
speed  is  high,  and  vehicle  volume  is 
heavy.  Additionally,  studies  have 
shown  that,  if  an  alternate  shorter  route 
is  available,  pedestrians  will  choose  it 
in  favor  of  a  longer  grade-separated 
structure  even  if  it  is  more  dangerous. 
This  would  defeat  the  purpose  of 
providing  separated  crossings.  No 
exception  is  included  for  new 
construction.  An  appendix  note  has 
been  added  to  include  information  on 
circular  ramps,  which  do  not  meet  the 
requirements  of  ADAAG  4.6  (Ramps). 
Transit  stations  are  covered  by  ADAAG 
10  (Transportation  Facilities)  and  not  as 
public  rights-of-way  under  section  14. 

Comment.  The  NPRM  sou^t 
comment  on  whether  stairs  serving 
overpasses  and  underpasses  that  were 
also  served  by  a  ramp  or  elevator  should 
comply  with  ADAAG  4.9  (Stairs). 
Commenters  supported  such  a 
requirement,  noting  that  its  cost  effect 
would  be  negligible  because  standards 
in  most  public  works  construction  codes 
are  similar  to  ADAAG  4.9  (Stairs). 
Commenters  noted  that  the  benefits  of 
increased  accessibility  for  persons  who 
have  difficulty  traversing  long  ramped 
approaches  justified  the  inclusion  of 
such  a  provision  in  section  14. 

Response.  The  interim  final  rule  has 
been  revised  to  include  a  requirement 
that  stairs  at  overpasses  and 
underpasses  comply  with  ADAAG  4.9 
(Stairs). 

Comment.  The  NPRM  proposed  to 
include  platform  lifts  where  permitted 
under  4.1.3(5)  as  a  means  of  access  to 
an  overpass  or  underpass.  Several 
commenters  noted  tlrat  platform  lifts 
were  not  a  realistic  option  in  such 
locations  because  of  the  limitations  on 
run  and  operation  imposed  by  ASME 
A17. 1-1990  Safety  Code  for  Elevators 
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and  Escalators,  referenced  in  ADAAG 
4.11  (Platform  Lifts  (Wheelchair  Lifts)). 
EPVA  also  opposed  platform  lifts, 
noting  that  installation  would  require  a 
ftnding  that  an  elevator  was  infeasible. 
EPVA  further  noted  that  elevators  could 
be  provided  in  any  location  that  could 
accommodate  a  platform  lift. 

Response.  Under  ADAAG  4. 1.3(5),  a 
platform  lift  (wheelchair  lift)  may  be 
provided  only  when  installation  of  an 
elevator  is  infeasible  because  of  site  or 
other  constraints.  In  new  construction, 
access  to  overpasses  and  underpasses 
can  be  designed  to  incorporate  an 
elevator.  The  reference  to  ADAAG 
4. 1.3(5)  and  4.11  (Platform  Lifts 
(Wheelchair  Lifts))  has  therefore  been 
removed. 

Comment.  One  commenter  requested 
clarification  of  the  application  of 
ADAAG  14  to  elevated  pedestrian 
networks,  such  as  the  extensive 
pedestrian  network  developed  by  public 
and  private  interests  in  Minneapolis 
(MN)  and  below-grade  networks, 
typically  connecting  subway  stations 
and  major  building  complexes,  in  New 
York  City. 

Response.  To  the  extent  that  these 
networks  are:  (1)  developed  under  the 
authority  of  a  State  or  local  government, 
(2)  are  intended  for  public  pedestrian 
access,  circulation,  and  use,  and  (3) 
occupy,  along  at  least  some  of  their 
length,.air  or  ground  rights  in  the  public 
right-of-way,  they  must  be  accessible 
under  this  section.  Because  topography 
will  not  be  a  consideration,  it  should  be 
possible  in  new  construction  to  provide 
a  level  route  along  the  continuous 
passage,  which  will  typically  connect  to 
surface  circulation  networks  by 
elevators,  which  may  be  provided  in 
private  facilities  dr  at  transit  stations. 
ADAAG  4.3.1  requires  skywalks  and 
tunnels  that  are  part  of  an  accessible 
route  on  a  site  or  within  a  facility  to 
comply  with  4.3  (Accessible  Route). 
Where  such  construction  lies  in  the 
public  right-of-way  and  connects  above 
or  below  grade  to  the  accessible  routes 
required  of  facilities  on  private  sites, 
these  pedestrian  circulation  networks 
must  provide  a  continuous  passage  and 
comply  with  other  provisions  of  this 
section.  Direct  connections  from  transit 
facilities  are  covered  by  ADAAG 
10.3.1(3).  Additionally,  elements  placed 
along  above-grade  or  below-grade  public 
pedestrian  routes  must  comply  with  the 
requirements  of  ADAAG  14. 

Comment.  Comments  from  persons 
with  vision  impairments  and  several 
organizations  representing,them  were 
concerned  about  traffic  provisions  such 
as  "right-tum-on-red”  and  left/right 
turning  phases,  noting  that  such 
practices  make  it  difficult  to  accurately 


perceive  traffic  cues  at  complex 
intersections.  Other  commenters 
recommended  an  extended  crossing 
time  interval  at  crossing  controls  for 
persons  who  cannot  complete  a  crossing 
in  the  standard  time  allotted. 

Response.  These  are  operational 
issues  more  properly  raised  with  local 
departments  of  streets  and  engineering, 
public  works,  or  similar  agencies.  Many 
departments  will  install  crossing 
devices  upon  individual  request. 

14.2.6  Vehicular  Ways  and  Facilities 
|14.4  in  the  NPRM] 

This  section  requires  on-street 
parking,  parking  meters,  passenger 
loading  zones  and  motorist  aid 
communications  systems  provided  on  or 
adjacent  to  a  public  right-of-way  for 
pedestrian  use  by  motorists  to  be 
accessible. 

14.2.6(1)  On-Street  Parking 

Paragraph  (1)  requires  accessible 
parking  spaces  where  on-street  public 
convenience  parking  is  provided  in 
commercial  areas  or  at  civic  buildings. 
Technical  requirements  are  also 
provided  for  on-street  parallel, 
perpendicular,  and  angled  parking 
spaces  in  such  areas.  Appendix  notes 
provide  examples  of  new  on-street 
parking  and  describe  parallel, 
perpendicular,  and  angled  on-street 
parking  spaces.  Requirements  for  on¬ 
street  parking  along  existing  public 
sidewalks  are  addressed  in  ADAAG  14.3 
(Alterations). 

Comment.  The  NPRM  required  that 
new  on-street  parking  in  commercial 
districts  include  accessible  spaces  and 
sought  comment  on  how  the  chart  at 
ADAAG  4.2.1  (5)(a)  should  be  applied  to 
on-street  parking  spaces.  Most 
commenters  supported  use  of  the  table 
and  suggested  applying  it  in  a  variety  of 
ways,  including  block  areas,  block 
lengths  (both  one-sided  and  two), 
parking  districts,  commercial  and 
central  business  zones,  or  the  total 
inventory  of  on-street  parking  in  a 
jurisdiction.  Several  comments 
suggested  a  scoping  based  on 
demonstrated  need.  Some  commenters 
were  concerned  that  applying  the  table 
to  a  series  of  small  projects  with  a 
limited  number  of  spaces  might  result  in 
an  overall  requirement  for  more  spaces. 
Persons  with  disabilities  recommended 
applying  the  table  to  small  areas  in 
order  to  provide  broad  dispersal, 
maximum  convenience,  and  the  shortest 
possible  routes  of  travel.  Several 
commenters  suggested  that  scoping  be 
expanded  to  include  parking  at 
municipal  buildings. 

Response.  In  new  development, 
parking  will  typically  be  provided  as 


part  of  a  larger  project,  such  as  the 
widening  of  a  street,  the  improvement  of 
a  downtown  commercial  area,  or  the 
creation  of  a  new  subdivision. 

Therefore,  the  interim  final  rule  uses 
project  as  a  basis  for  scoping.  A  new  on¬ 
street  parking  project  may  be 
established  within  a  discrete  area 
defined  by  several  blocks  and  include 
both  sides  of  a  street  or  streets.  Major 
street  and  public  sidewalk 
reconstructions  will  have  similar 
characteristics.  An  urban  block  may 
provide  as  many  as  sixty  spaces  around 
its  perim^r;  a  block-long  street  length 
may  average  thirty  for  both  sides 
together.  The  interim  final  rule  reqitires 
that  where  new  on-street  parking  is 
provided  as  part  of  a  project  in 
commercial  districts  and  at  civic 
buildings,  accessible  spaces  shall  be 
provided  in  accordance  with  the  table  at 
ADAAG  4.1.2(5)(a).  Such  spaces  shall  be 
reasonably  dispersed  throughout  the 
project  area.  A  provision  has  been 
added  that  requires  accessible  spaces  to 
be  located  where  street  and  sidewalk 
slope  is  minimal,  to  the  extent  that  this 
is  consistent  with  reasonable  dispersal. 

A  needs-based  provision  is  not  feasible 
in  new  construction,  where  use  levels 
will  be  initially  low  until  full 
development  is  achieved,  at  which  time 
it  might  not  be  practicable  to  add 
accessible  spaces  where  needed.  A 
requirement  has  been  added  to  include 
parking  at  civic  buildings. 

Comment.  Many  comments 
recommended  that  the  length  and  width 
of  accessible  parking  spaces  be 
specified. 

Response.  A  requirement  has  been 
added  that  accessible  parking  space 
length  and  width  be  no  less  than  those 
provided  for  standard  spaces  in  a 
jurisdiction. 

Comment.  The  NPRM  proposed  a  60 
inch  wide  parallel  access  aisle  and  a  36 
inch  wide  perpendicular  access  aisle 
connecting  to  a  public  sidewalk  curb 
ramp.  Two  organizations  representing 
the  parking  industry  provided  detailed 
recommendations  on  different  designs 
of  accessible  parking  spaces. 
Commenters  were  concerned  about 
vehicle  maneuverability  in  indented 
spaces,  sufficient  access  space  to  use  a 
public  sidewalk  curb  ramp  when  spaces 
are  occupied  by  vehicles,  and 
provisions  for  rear-loading  vans.  Several 
commenters  also  recommended  that 
angled  and  perpendicular  on-street 
parking  be  addressed. 

Response.  The  interim  final  rule 
provides  technical  provisions  for 
parallel,  perpendicular,  and  angled 
parking  and  requires  a  wider 
perpendicular  access  aisle.  Where  the 
public  pedestrian  right-of-way  exceeds 
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12  feet  in  width,  parallel  on-street 
parking  spaces  require  both 
perpendicular  and  parallel  access  aisles. 

A  60  inch  wide  perpendicular  access 
aisle  must  be  lo^ed  at  the  head  or  foot 
of  an  accessitde  parking  space  and 
connect  to  a  public  sidewalk  curb  ramp. 
The  perpendicular  access  aisle  will 
allow  unobstructed  travel  from 
accessible  parking  spaces  to  the  public 
sidewalk  and  a  more  generous  vehicle 
maneuvering  S(»ce.  Side-loading  %Tins 
may  u%  the  public  sidewalk  area  at  a 
standard  paiidng  space,  if  unobstructed, 
or  the  public  sidewalk,  at  an  accessible 
parking  space  to  deploy  a  lift  and  thus 
are  not  specifically  provided  for  here. 
Many  rear-loading  vans  will  be  able  to 
use  the  perpendicular  access  aisle  to 
deploy  a  lift. 

A  parallel  access  aisle  provides  an 
area  for  entering  and  exiting  the  vehicle 
outside  traffic  lanes.  The  parallel  access 
aisle  is  required  to  enable  the  driver  or 
passenger  to  transfer  from  the  vehicle. 
This  access  aisle  can  be  located  on 
either  side  of  the  vehicle,  depending  on 
how  the  car  is  parked.  Parallel  on-street 
parking  spaces  may, be  indented  into  the 
public  sideivalk  as  are  loading  zones  or 
utilize  space  occupied  by  parkways  or 
street  furnishing  zones  along  a  curb.  An 
exception  has  b^n  added  for  narrower 
rights-of-way,  where  only  the 
perpendicular  access  aisle  and  public 
sidewalk  curb  ramp  must  be  provided. 
Two  parking  spaces  may  be  paired  at 
one  public  sidewalk  curb  ramp, 
although  the  requirement  for  dispersion 
may  preclude  larger  g-oupings. 
Perpendicular  and  angled  spaces  are 
specified  similar  to  ADAAG  4.6  (Parking 
and  Passenger  Loading  Zones).  The 
provision  for  sign^  has  been  amended 
to  include  designation  of  van-accessible 
perpendicular  and  angled  parking 
spaces.  Two  angled  parking  spaces  are 
not  permitted  to  share  an  access  aisle 
because  the  parking  approach  may 
preclude  backing  into  the  space  so  that 
the  access  aisle  is  on  the  side  necessary 
for  transfer. 

Comment.  The  NPRM  asked  whether 
additional  parking  spaces  provided  in 
lots  or  garages  could  substitute  for 
required  on-street  parking  spaces  if 
greater  convenience  to  commercial 
districts  could  be  achieved.  Commenters 
noted  that  when  new  on-street  parking 
is  added,  regardless  of  its  location  and 
convenience,  some  accessible  on-street 
parking  spaces  should  be  provided.  If 
accessible  on-street  parking  is  not 
provided  at  the  time  of  expansion,  it 
will  be  difficult  to  add  it  later,  when  it 
will  be  needed.  One  conimenter  noted 
that  Washington,  DC  and  Los  Angeles 
(CA)  provide  most  of  their  municipal 


parking  on  streets  rather  than  in  parking 
garages  or  lots. 

Response.  No  provision  has  been 
included  in  the  interim  final  rule  to 
allow  additional  accessible  parking 
spaces  in  lots  or  garages  to  substitute  for 
required  on-street  parking  spaces.  When 
either  is  provided,  h  must  include  the 
full  number  of  accessible  parking  spaces 
required  by  applicable  ADAAG 
provisions. 

Comment.  An  appendix  note  in  the 
NPRM  suggested  that  accessible  on¬ 
street  parking  spaces  located  adjacent  to 
an  intersection  may  be  served  by  a 
public  sidewalk  curb  ramp  at  that 
intersection.  A  few  commenters  were 
concerned  about  the  safety  of  persons 
transferring  from  a  vehicle  to  a 
wheelchair  in  narrow  rights-of-way 
where  parallel  access  aisles  may  not  be 
provid^. 

Response.  These  are  dangers  faced  by 
all  motorists  exiting  on  the  driver’s  side 
under  some  conditions.  As  in  other 
sections  of  these  guidelines,  access  is 
nevertheless  required  to  ensure  choice. 
The  proposed  appendix  note  has  been 
deleted.  The  interim  final  rule  permits 
on-street  parking  spaces  without  access 
aisles  in  alterations  where  site 
infeasibility  precludes  compliance  with 
ADAAG  14.2.6tl). 

Comment.  Several  commenters  from 
regions  with  heavy  winter  snowfall 
expressed  concern  about  snow  removal 
at  indented  curbs. 

Response.  Snow  removal  is  a  problem 
at  every  pedestrian  feature,  particularly 
at  public  sidewalk  curb  ramps  and 
intersections.  The  construction  of 
indented  parking  is  similar  to  that  of 
loading  zones  provided  on  urban  public 
sidewalks  in  many  jurisdictions  and 
should  not  require  different  treatment. 

1 4. 2.6(2)  Parking  Meters 

Paragraph  (2)  requires  parking  meters 
to  meet  ADAAG  requirements  for 
controls,  mounting  height,  and  location 
requirements. 

Comment.  The  NPRM  required  that 
all  parking  meters  be  accessible.  Most 
jurisdictions  indicated  that  the  parking 
meter  tliey  commonly  specify  could  not 
meet  guidelines  for  operation  without 
tight  grasping  or  twisting  and  reported 
having  a  program  allowing  free  parking 
for  persons  displaying  appropriate 
license  plates  or  placards.  Other 
commenters  saw  no  need  for  accessible 
meters  if  exemptions  were  available. 

However,  many  commenters 
supported  the  requirement  that  these 
paling  meters  be  accessible  and 
pointed  out  that  some  persons  may  have 
disabilities  that  make  it  difficult  to 
operate  controls  but  are  not  eligible  for 
license  plates  allowing  free  parking. 


These  commenters  further  noted  that 
only  a  few  State  programs  provide  full 
reciprocity  tvith  other  jurisdictions  and 
that  local  policy  on  exemptions  could 
change  at  any  time.  Commenters 
asserted  that  it  would  be  less  costly  to 
have  a  standard  specification  for  all 
meters  than  to  have  to  install,  maintain, 
and  collect  money  from  both  accessible 
and  inaccessible  types. 

Response.  Meters  with  accessible 
controls  are  available  from  several 
manufacturers  at  only  slightly  increased 
cost  over  standard  meters.  Just  as 
controls  and  operating  mechanisms, 
such  as  door  hardware,  light  switches, 
and  dispenser  controls,  located  on  an 
accessible  route  must  be  accessible,  the 
controls  and  operating  mechanisms  of 
fixed  street  furnishings  along  a 
continuous  passage  must  also  comply 
with  ADAAG  4.27  (Controls  and 
Operating  Mechanisms).  Since  motorists 
generally  cannot  choose  a  particular 
parking  space,  and  persons  with 
disabilities  that  affect  their  ability  to 
grasp  and  twist  operating  mechanisms 
will  not  always  be  able  or  need  to  use 
an  accessible  parking  space,  the 
requirement  that  all  meters  be  accessible 
has  not  been  changed  in  the  interim 
final  rule. 

Comment.  The  NPRM  sought 
comment  on  the  requirement  for  a  48 
inch  mounting  height  for  parking 
meters.  Commenters  recommended 
mounting  heights  between  32  and  48 
inches.  A  number  of  commenters  noted 
that  some  parking  meters  post  hours  of 
operation  on  a  horizontal  surface  within 
the  casing,  and  that  this  information 
.  should  be  accessible  to  persons  in 
,  wheelchairs.  Several  jurisdictions  noted 
that  a  lower  mounting  height  was 
feasible. 

Response.  Persons  with  disabilities 
may  choose  to  use  any  on-street  parking 
space  that  is  available,  even  though  it 
may  not  meet  the  requirements  for  an 
accessible  space.  Therefore,  the  interim 
final  rule  requires  a  maximum  mounting 
height  of  42  inches  to  the  operable  parts 
of  controls,  consistent  with 
requirements  in  ADAAG  14.2.5(1). 
Where  accessible  on-street  parking 
spaces  with  access  aisles  are  not 
provided,  this  provision  ensures  that 
accessible  meters  will  be  available. 

Comment.  Several  commenters 
recommended  a  more  specific 
requirement  for  the  location,  of  the 
parking  meter  relative  to  the  approach 
area  at  accessible  parking  spaces.  One 
commenter  sug^sted  that  meters  be 
located  within  10  inches  horizontally  of 
the  space  required  for  a  wheelchair  to 
operate  them,  consistent  with  ADAAG 
side  reach  limits  for  a  parallel  approach. 
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Response.  The  interim  final  rule 
includes  a  requirement  that  meter 
controls  be  located  within  10  inches 
horizontally  of  the  clear  ground  space 
and  be  centered  on  that  space  at 
accessible  parking  spaces. 

14.2.6(3)  Passenger  Loading  Zones 

I  Paragraph  (3)  adapts  ADAAG 
requirements  for  passenger  loading 
zones  to  the  public  right-of-way. 

Comment.  The  NPl^  referenced 
ADAAG  4.1  through  4.35,  which 
included  4.6.6  (Passenger  Loading 
Zones).  One  commenler  sought  a 
clarification  of  the  number  of  public 
sidewalk  curb  ramps  required  in  a 
passenger  loading  zone  that  serves 
several  vehicles.  The  commenter  noted 
that  block-long  curbside  drop-off  and 
pick-up  areas  at  transportation  facilities 
may  have  only  a  single  public  sidewalk 
curb  ramp,  which  may  be  difficult  to 
identify,  be  obstructed  by  a  car,  or 
require  a  lengthy  route  of  travel  to 
separate  entrances. 

Response.  The  interim  final  rule  adds 
a  provision  that  requires  additional 
public  sidewalk  curb  ramps  at 
reasonable  intervals  where  passenger 
loading  zones  serving  multiple  vehicle 
spaces  are  provided  along  public  rights- 
of-way. 

14.2.6(4)  Motorist  Aid 
Communications  Systems 
Paragraph  (4)  requires  that  cailboxes 
installed  along  public  roadways  be 
accessible.  It  requires  controls  and 
I  operating  mechanisms  to  be  operable  by 
j  one  hand  without  tight  grasping, 

I  pinching  or  twisting  of  the  wrist.  The 
i  force  required  to  activate  the  controls 
I  cannot  exceed  five  pounds.  The  highest 
I  operable  part  of  the  callbox  shall  be  no 
more  than  48  inches  above  the  finished 
grade  at  the  callbox.  It  also  requires  the 
callbox  to  provide  both  visible  and 
audible  indicators  and  precludes  voice- 
only  use.  It  further  requires  that  a  stable, 
fiirn,  and  slip-resistant  surface  a 
minimum  of  30  inches  by  48  inches  be 
provided  immediately  adjacent  to  the 
callbox  and  that  it  be  level  and  connect 
to  the  roadway  shoulder,  or  to  a  public 
sidewalk  or  pedestrian  path,  if 
provided,  by  means  of  a  continuous 
passage. 

Comment.  Several  commenfers 
,  suggested  that  the  use  of  the  word 
i  "emergency”  in  defining  the  coverage  of 
j  this  section  might  have  legal 
1  implications  or  restrict  coverage  to 
systems  that  offer  police 
communications  only. 

I  Response.  This  provision  covers 
systems  provided  for  motorist 
communication  along  highways, 
whether  they  access  a  central  control 


station,  a  911  service,  or  a  law 
enforcement  or  other  switchboard. 
Although  the  term  "callbox"  is  used 
throughout  the  provision,  the  device  in 
place  may  operate  by  cellular  telephone, 
radio,  or  other  technology  using  a 
handset  or  push  buttons.  The  section 
has  been  retitled  to  clarify  that  it  applies 
to  all  such  systems. 

Comment.  The  NPRM  proposed  that 
physical  access  be  provided  to 
cailboxes.  A  large  number  of  comments 
were  received  from  State  and  local 
government  agencies  responsible  for  the 
design,  installation,  and  operation  of 
motorist  aid  systems  in  California.  The 
California  Midway  Patrol  submitted 
data  on  accidents  involving  patrol 
officers,  disabled  vehicles,  and 
pedestrians  along  high-speed  roadways 
indicating  that  persons  travelling  along 
a  roadway  shoulder  or  break-down  lane 
are  at  risk  and  present  a  hazard  to 
motorists.  Commenters  from 
transportation  agencies  were  strongly 
opposed  to  accessible  cailboxes,  citing 
safety  concerns  and  the  difficulty  of 
providing  a  continuous  passage  to 
»:3llboxes  located  along  highways. 
Persons  with  disabilities  and 
organizations  representing  them 
supported  physical  access  to  cailboxes, 
noting  that  persons  with  disabilities 
should  have  the  same  choices  as  other 
motorists  needing  assistance  on  the 
highway.  However,  several  persons  with 
disabilities  and  two  State  organizations 
representing  them  submitted  comments 
favoring  alternative  methods  of  access, 
specifically  the  provision  of  cellular 
telephones.  A  number  of  commenters 
favored  physical  accessibility  to  new 
installations  in  combination  with 
alternative  forms  of  access  to  existing 
systems. 

Response.  Cailboxes  that  are 
physically  accessible  are  available  to 
every  motorist  if  the  need  arises, 
allowing  each  motorist  to  make  a 
judgment  about  the  advisability  of  using 
it.  In  new  installations,  it  is  possible,  by 
the  careful  selection  of  location  and  the 
application  of  standard  engineering 
practices,  to  achieve  an  accessible 
approach  without  compromising 
drainage,  guardrail,  abutment,  and  other 
criteria  of  highway  design.  Although  a 
continuous  passage  from  the  shoulder  to 
the  callbox  is  required,  there  is  no 
requirement  that  a  passage  along  the 
hi^way  be  provided.  Access  to  existing 
facilities,  including  cailboxes,  is  subject 
to  the  Department  of  Justice  regulation 
implementing  title  II  of  the  ADA  (28 
CFR  35.150(b)).  No  substantive  changes 
have  been  made  in  this  reouirement. 

Comment.  The  New  Yorii 
Metropolitan  Transportation  Authority 
(MTA)  raised  the  issue  of  access  to 


cailboxes  installed  in  tunnels  and  on 
bridges  where  structural  and  cost 
considerations  encourage  structural 
design  that  occupies  the  least  possible 
right-of-way  width.  MTA  suggested  that 
an  exception  be  given  from  the 
requirement  for  accessible  callbcxes  for 
such  facilities. 

Response.  Because  of  the  likelihood 
and  serious  effect  of  breakdowns  in 
tunnels  or  on  bridges,  AASHTO 
recommends  full  shoulders  in  longer 
tunnels  and  a  30  inch  curb  or  public 
sidewalk.  A  four  foot  shoulder  is  the 
minimum  recommended  for  bridges  on 
arterials.  Where  motorist  aid 
communications  systems  are  provided 
in  new  construction,  it  should  be 
possible  to  provide  physical  access  from 
the  roadway  to  the  callbox  (e  g.,  with  an 
indentation  in  the  raised  curb  at  the 
callbox). 

Comment.  The  NPRNi  asked  whether 
cailboxes  were  available  that  met  the 
five  pound  requirement  for  controls  and 
operation.  One  manufacturer  of 
cailboxes  that  utilize  cellular  telephone 
technology  was  confident  that  its 
equipment  could  meet  the  force 
requirement,  although  it  acknowledged 
that  some  changes  to  their  current 
specifications  might  be  necessary. 
Another  manufacturer,  whos«  radio 
signal  cailboxes  are  powered  by  user 
actuation  of  a  pull-down  handle, 
asserted  that  the  mechanics  of  this 
process  made  it  impossible  to  meet  the 
five  pound  force  without  increasing  the 
range  of  motion  required  or  impeding 
system  reliability.  The  manufacturer 
reported  that  its  product  bad  been  fout>d 
usable  by  five  persons  with  a  range  of 
mobility  impairments  during 
independent  testing  by  the  Delaware 
Architectural  Accessibility  Board  in 
1985.  Several  State  highway  agencies 
noted  that  callbox  technology  is  now 
focussed  on  cellular  telephone 
communications  because  of  greater 
system  reliability. 

Response.  Many  industries  have 
retooled  to  implement  technological 
advances.  While  some  manufacturers 
may  have  difficulty  achieving  the 
required  operating  force,  accessible 
roadside  cailboxes  are  available  from 
several  manufacturers.  Moreover,  the 
operating  force  requirements  in  ADAAG 
are  the  same  as  those  in  UFAS,  which 
has  been  in  effect  since  1984.  Some 
units  that  do  not  currently  comply  with 
the  operating  force  requirements  can  he 
made  accessible  by  the  addition  of 
mechanical  operating  components.  The 
increased  range  of  motion  which  may  be 
necessary  can  be  accommodated  by  a 
lower  mounting  height  or  by  reversing 
the  direction  of  lever  operation.  No 
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substantive  change  has  been  made  in 
operating  force  and  control  provisions. 

Comment.  The  NPRM  asked  questions 
on  the  mounting  height  of  callboxes. 
inquiring  about  the  feasibility  of  a  48 
inch  maximum  height  rather  than  the 
standard  54  inch  height.  The  Federal 
Highway  Administration  (FHWA) 
commented  that  callboxes  as  low  as  42 
inches  above  finished  grade  would  meet 
standards  imposed  by  the  Federal-Aid 
Highway  Act  (23  U.S.C.  101.  et  seq.), 

“ »  *  *  If  callboxes  are  mounted  on  the 
downstream  side  of  their  supports.  A 
breakaway  support  with  a  callbox 
mounted  opposite  the  direction  of  traffic 
will  carry  the  callbox  over  the  car  on 
impact.”  While  a  few  commenters 
anticipated  increased  difficulty  in  snow 
removal  at  a  lesser  height  and  some 
noted  guardrail  and  other  possible 
mounting  impediments  in  existing 
lorations,  no  commenter  furnished 
information  that  would  preclude  a 
lower  installation.  Furthermore,  several 
commenters  noted  that  systems 
currently  installed  in  California  are 
mounted  with  the  highest  operable  part 
at  54  inches,  with  the  bottom  of  the 
receiver  somewhat  low'er  and  its 
armored  cord  within  46  inches  of  grade. 
Persons  with  disabilities  and  groups 
representing  them  recommended  a 
lower  height,  ranging  from  36  to  48 
inches. 

Response.  Callboxes  are  located 
outdoors  where  surface  conditions  may 
not  allow  as  controlled  an  approach  as 
is  possible  to  elements  installed  in  a 
building.  Furthermore,  persons  using 
callboxes  located  as  recommended  by 
the  FHWA  should  be  facing  traffic  and 
may  be  using  a  front  approach  to  the 
device.  Therefore,  the  interim  final  rule 
requires  that  the  highest  operable  part  of 
a  callbox  be  mounted  no  more  than  48 
inches  above  finished  grade  at  the 
callbox.  This  height  requirement  should 
ensure  that  the  bottom  of  the  callbox  is 
at  or  above  the  42  inch  minimum 
recommended  hy  FHWA. 

Comment.  The  NPRM  requested 
comment  on  programs  proposed  in 
California  that  would  provide  access  to 
motorist  aid  communications  systems 
by  means  of  cellular  technology,  and 
asked  if  these  were  an  acceptable 
alternative  to  physical  accessibility  at 
the  callbox  site.  Responses  were 
received  from  many  Service  Authorities 
for  Freeway  Emergencies  (SAFE), 
several  State  and  local  transportation 
departments,  and  many  persons  with 
disabilities  and  organizations 
representing  them.  Although  several 
persons  with  disabilities  welcomed  the 
access  offered  by  such  a  program,  most 
commenters  recommended  that  new 
callboxes  be  physically  accessible  and 


noted  that  providing  cellular  telephones 
only  to  persons  with  disabilities  was 
discriminatory.  Other  commenters 
noted  that  the  logistics  of  such  a 
program  would  be  unmanageably 
complex  and  could  not  guarantee 
cellular  telephone  availability  to  all  who 
might  need  them. 

Response.  As  discussed  above,  newly 
installed  callboxes  must  be  physically 
accessible.  Access  to  existing  facilities, 
including  callboxes  and  callbox 
systems,  is  covered  by  the  Department 
of  Justice  regulations  implementing  title 
II  of  the  ADA  (28  CFR  35.150(b)). 

Comment.  The  NPRM  proposed  that 
callboxes  not  require  voice-only 
communications.  Comments  from 
individuals  who  have  hearing 
impairments  and  organizations 
representing  them  recommended  that 
callboxes  include  TTYs  or  provide  for 
the  use  of  a  portable  TTY. 

Response.  While  some  cellular 
telephone  callboxes  are  compatible  with 
portable  TTYs,  no  information  on 
models  that  incorporate  a  TTY  was 
submitted.  Furthermore,  some  callboxes 
do  not  use  telephone  technology.  The 
prohibition  against  voice-only 
communication  has  been  maintained 
but  TTY  technology  is  not  specified. 

The  provision  has  not  been  changed. 

14.3  Alterations  (14.5  in  the  NPRM] 

This  section  requires  that  altered 
pedestrian  facilities  comply  with 
requirements  for  new  construction  to 
the  maximum  extent  feasible  under 
existing  conditions  of  site  development 
and  provides  exceptions  for  site 
infeasibility.  This  requirement  is 
consistent  with  ADAAG  4.1.6 
(Accessible  Buildings:  Alterations). 
Special  technical  provisions  for 
alterations  of  elements  covered  by  this 
section  have  also  been  provided. 
Appendix  notes  provide  examples  of, 
alterations  and  describe  conditions  of 
site  infeasibility. 

Comment.  The  majority  of 
commenters  requested  clarification  of 
the  differences  between  new 
construction  and  alterations. 

Response.  Most  of  the  construction  in 
public  rights-of-way  will  be  considered 
alterations  and  wilt  therefore  be  covered 
by  this  section  rather  than  by  ADAAG 
14.2  (New  Construction).  Alterations 
occur  in  existing  developed  areas  of  an 
improved  public  right-of-way  where 
existing  construction  is  removed  or 
altered,  whether  hy  intention  or  as  a 
consequence  of  other  work.  The  new 
work  must  meet  established  grades  and 
existing  construction  at  the  project 
perimeter  as  well  as  at  points  within  its 
area,  such  as  at  intersecting  public 
sidewalks,  curbs  and  street  crossings. 


and  at  entrances  to  existing  buildings 
and  facilities.  Alterations  may  occur 
within  the  physical  boundaries  of  a 
project  area  or  be  described  as  a  project 
scope  of  work.  For  example,  the 
reconstruction  of  a  length  of  street  and 
public  sidewalk  will  occur  within  a 
project  area  bounded  by  the  limits  of  the 
public  right-of-way  for  a  stipulated 
distance.  Within  this  project  area,  all 
new  work  must  meet  guidelines  for  new 
construction  to  the  maximum  extent 
feasible.  Other  alterations  projects  may 
consist  of  the  installation  of  a  typical 
element,  such  as  benches  or  drinking 
fountains,  dispersed  throughout  a 
neighborhood  or  other  general  area.  In 
such  work,  the  scoping  of  accessible 
elements  is  based  on  individual 
location.  Where  a  single  item  is  placed 
at  a  location,  it  is  a  common  use 
element  and  must  therefore  be 
accessible. 

Comment.  The  NPRM  proposed  that 
alterations  to  existing  elements 
constructed  as  a  part  of  a  public 
improvement  project  comply  with 
ADAAG  4.1.6  (Accessible  Buildings: 
Alterations)  and  section  14.  Many 
commenters  requested  clarification  of 
the  application  of  ADAAG  4.1.6  to 
public  rights-of-way. 

Response.  As  discussed  in  ADAAG 
14.1  (General),  the  entire  section  has 
been  reorganized  to  address  new 
construction  and  alterations  separately. 
Provisions  derived  from  ADAAG  4.1.6 
(Accessible  Buildings:  Alterations)  have 
been  added  to  this  section  to  clarify 
applications  to  public  rights-of-way. 
These  requirements  (1)  prohibit 
decreasing  the  accessibility  of  existing 
pedestrian  facilities;  (2)  require  full  ^ 
accessibility  to  public  sidewalks,  public 
sidewalk  curb  ramps,  and  pedestrian 
street  crossings  within  a  project  area  if 
a  series  of  small  alterations  has  the 
overall  effect  of  a  reconstruction:  and  (3) 
require  alteration  projects  involving 
public  sidewalks,  public  sidew'alk  curb 
ramps,  and  street  crossings  to  include 
alterations  necessary  to  connect  to 
adjacent  portions  of  the  continuous 
passage,  to  the  extent  it  is  not 
disproportionate  in  cost  and  scope.  The 
latter  requirement  is  based  upon 
ADAAG  4. 1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function),  which 
requires  that  alterations  that  affect  or 
could  affect  the  usability  of  or  access  to 
an  area  of  primary  function  be  made  so 
as  to  ensure  that,  to  the  maximum 
extent  feasible,  the  path  of  travel  to  the 
altered  area,  and  certain  elements 
serving  that  area,  be  readily  accessible 
to  and  usable  by  individuals  with 
disabilities,  unless  such  alterations  are 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope. 
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Public  sidewalks,  including  the 
continuous  passage,  public  sidewalk 
curb  ramps,  and  pedestrian  street 
crossings  are  the  areas  of  primary 
function  in  a  pedestrian  circulation 
network.  Accordingly,  when  any  of 
these  elements  is  altered,  the  scope  of 
work  may  need  to  be  expanded  to 
include  acce.ssible  connections  to 
existing  work.  For  example,  when  a  new 
public  sidewalk  curb  ramp  is 
constructed,  existing  contiguous  areas  of 
the  public  sidewalk  must  1m  altered  to 
ensure  that  the  newly-placed  public 
sidewalk  curb  ramp  complies  to  the 
maximum  extent  feasible  with  the 
provisions  required  of  public  sidewalk 
curb  ramps  in  new  construction,  if  it 
ran  be  done  by  the  expenditure  of  an 
additional  20  percent  of  the  cost  of  this 
alteration.  However,  alterations  in  the 
public  right-of-way  that  do  not  affect 
these  elements  or  the  continuous 
passage  would  not  incur  a  path  of  travel 
obligation.  For  example,  the  addition  of 
accessible  benidies  at  an  intersection 
will  not  require  the  provision  of  a 
continuous  passage  or  other  acr.essible 
elements. 

In  order  to  ensure  smooth  transitions 
and  structtiral  integrity,  public  works 
specifications  typically  require  that  * 
finished  surfaces  adjacent  to  altered 
work  be  removed  and  replaced  beyond 
the  minimum  necessary  to  perform  the 
work.  Therefore,  most  jurisdictions 
already  include  improvements 
necessary  to  blend  new  work  with 
existing  surfaces. 

The  replacement  of  one  flag,  .square, 
or  section  of  public  sidewalk  paving 
within  a  larger  area  to  remedy  damage 
to,  or  deterioration  of,  a  limited  area  is 
considered  maintenance  and  repair 
unless  a  substantial  area  or  significant 
element  is  involved.  Alterations  are 
generally  planned  as  improvement 
projects  and  will  be  placed  or 
constructed  according  to  plans  and 
specifications.  Maintenance  and  repair 
items,  however,  are  typically  governed 
by  work  orders  that  assume  an  in-kind 
replacement  of  materials  and  surfaces 
that  does  not  require  detailed  planning. 
As  required  by  ADAAG  14.4 
(Temporary  Work),  temporary  repairs  to 
public  sidewalks  must  meet  the  surfaiM 
requirements  of  this  section. 

Special  technical  provisions  for 
alterations  derived  from  ADAAG 
4.1.6(3)  (Special  Technical  Provisions 
for  Alterations  to  Existing  Buildings  and 
Facilities)  have  also  been  added  to  this 
section.  These  technical  provisions 
include  exceptions  which  were  applied 
to  new  construction  in  the  NPRM. 

Ck)mment.  State  and  local  government 
agencies  responsible  for  public  rights-of- 
way  <x}n$tniction  recommended  a 


general  exception  to  cover  all  instances 
of  site  in  feasibility.  A  FHWA  engineer 
noted: 

Sidewalk  reconstruction  on  “continuous 
accessible  routes”  in  central  business 
districts  is  often  difficult  due  to  the  need  to 
adjust  the  cross-slopes  and  the  longitudinal 
grades  to  meet  the  ADAAG  requirements. 
Existing  curb  line  grades  and  the  need  to 
meet  existing  entrances  in  buildings  abutting 
the  back  edge  of  the  sidewalks  impose  many 
physical  restrictions.  Also,  there  may  be 
underground  structures  (drainage,  utilities, 
freight  elevator  entrances,  subway  and 
subway  access  structures)  or  other  obstacles 
whii'.h  may  preclude  full  compliance  with 
the  ADAAG  cross-slope  requirements. 

Response.  The  NPRM  proposed  a 
.scries  of  exceptions  for  constrained  site 
conditions  that  applied  to  both  new 
construction  and  alterations.  The 
interim  final  rule  clarifies  that  site 
infeasibility  applies  only  to  alterations 
and  refers  to  existing  improvements  in 
public  rights-of-way  and  development 
on  adjacent  sites  that  prohibit 
compliance  with  specific  requirements 
for  new  construction. 

Where  site  infeasibility  precludes  full 
compliance  with  provisions  for  new 
construction,  public  entities  must 
provide  accessibility  to  the  maximum 
extent  feasible,  regardless  of  the 
acce.ssibility  of  adjacent  areas  or  other 
features.  For  example,  an  existing 
narrow  public  sidewalk  being  altered 
may  he  relieved  of  the  obligation  for  a 
.36  inch  width,  if  site  infeasibility 
precludes  it,  but  must  nevertheless 
comply  with  limitations  on  cross  slope, 
surface,  and  separation,  to  the 
maximum  extent  feasible.  The  interim 
final  rule  contains  technical  provisions 
for  specific  features  that  affect  the 
accessibility  of  public  sidewalks,  public 
sidewalk  curb  ramps,  and  on-street 
parking. 

14.3.2  Special  Technical  Provisions  for 
Alterations  to  Existing  Pedestrian  Areas, 
Elements,  and  Facilities  in  the  Public 
Right-of-Way 

This  section  contains  spetcial 
technir.al  provisions  for  alterations  to 
public  sidewalks,  public  sidewalk  curb 
ramps,  and  on-street  parking  where  site 
infeasibility  precludes  full  compliance 
with  requirements  for  new  construction. 

14.3.2(1)  Public  Sidewalks 

Paragraph  (1)  permits  public 
sidewalks  to  be  warped  or  blended 
where  necessary  to  provide  a 
continuous  passage,  permits  the 
minimum  feasible  cross  slope  in  a 
txintinuous  passage,  and  permits 
existing  gratings  to  remain  when 
surfaces  are  altered. 

Comment.  EPVA  and  other 
t'ommenters  noted  that  it  may  Im 


necessary  to  blend  or  warp  the  surfaces 
of  public  sidewalks  to  achieve  access  to 
existing  entrances  and  facilities  on  sites 
adjacent  to  a  sloping  public  sidewalk. 

Response.  ADAAG  4.1.2(1) 

(Accessible  Sites  and  Exterior  Facilities* 
New  Construction)  requires  that  at  least 
one  accessible  route  be  provided  from 
public  streets  and  public  sidewalks  to 
an  accessible  building  entrance. 

ADAAG  4.3  (Accessible  Route)  limits 
cross  slope  on  accessible  routes  to  1  i.’iO. 
However,  the  public  sidewalk  or 
continuous  passage  may  have  a  running 
slope  that  exceeds  1:50.  In  practice,  the 
connection  between  sidewalks  on  sites 
and  the  public  sidewalk  is  commonly 
warped  over  a  short  distance  to  provide 
a  smoothly  blended  transition.  In  some 
»:ases,  the  warping  can  be 
accommodated  on  the  adjacent  site.  In 
others,  however,  it  may  be  necessary  to 
warp  the  public  sidewalk  or  continuous 
pas.sage  in  order  to  provide  level 
landings  at  entrances  and  at  other 
elements  requiring  access.  A  special 
technical  provision  has  been  added  to 
permit  warping  and  blending  of  existing 
public  sidewalks  where  site  infeasibility 
prechides  a  continuous  cross  slope  of 
1:50.  For  example,  the  continuous 
passage  within  an  existing  public 
sidewalk  wider  than  36  incites  may  be 
ramped  perpendicnilar  to  its  run  to  serve 
exi.sting  entrances  and  other  arxessible 
elements. 

14.3.2(2)  Public  Sidewalk  Curb  Ramps 

Paragraph  (2)  modifies  the 
requirements  of  ADAAG  14.2.2  (Public 
Sidewalk  Curb  Ramps)  for  type,  width, 
landings,  slope,  and  surfaces  in 
alterations.  It  requires  the  maximum 
feasible  accessibility  of  eacdi  public 
sidewalk  cnirb  ramp  feature  where  site 
infeasibility  precludes  full  compliance 
with  new  construc:tion  provisions. 

Paragraph  (a)  specifies  the  type  oi 
public  sidewalk  curb  ramp  permitted  in 
alterations  depending  on  the  width  of 
existing  right-of-way  and  other  existing 
conditions.  Unlike  new  construction, 
this  section  permits  diagonal  public 
sidewalk  curb  ramps  and  built-up 
public  sidewalk  curb  ramps.  Paragraph 
(b)  permits  public  sidewalk  curb  ramps 
in  narrow  public  sidewalks  to  be  less 
than  36  incdies  wide  where  site 
infea.sibility  precludes  compliance  with 
new  construction  requirements. 
Paragraph  (c)  permits  perpendicular 
public  sidewalk  corb  ramps  to  have  a 
minimum  36  incdi  long  landing  at  the 
top  (where  the  landing  of  a 
perpendicular  public  sidewalk  curb 
ramp  is  less  than  48  incdies  in  width, 
side  flares  may  not  exceed  1:12)  and 
parallel  public  sidewalk  curb  ramps  to 
have  a  minimum  48  inch  long  landing 


31741 


Federal  Register  /  Vol,  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


at  the  bottom.  Cross  slope  may  be 
measured  perpendicular  to  the  curb. 

Under  conditions  of  site  infeasibility, 
the  minimum  feasible  cross  slope  may 
be  provided.  Paragraph  (d)  permits 
certain  exceptions  to  slope  limitations 
in  public  sidewalk  curb  ramps. 

Paragraph  (e)  permits  existing  gratings 
and  appurtenances  to  be  retained  in 
public  sidewalk  curb  ramps  and 
landings  if  relocation  is  infeasible  and 
permits  crowning  or  projecting  public 
sidewalk  curb  ramp  surfaces  at  streets 
and  gutters  that  exceed  a  1:20  slope. 

Comment.  The  NPRM  proposed  a 
sequential  series  of  exceptions  for 
public  sidewalk  curb  ramps  based  upon 
right-of-way  width.  Many  commenters 
recommended  additional  types  of  public 
sidewalk  curb  ramps,  such  as 
combinations  of  parallel  and 
perpendicular  public  sidewalk  curb 
ramps.  Individuals  with  disabilities  and 
groups  representing  them  strongly 
favored  a  requirement  for  a 
perpendicular  public  sidewalk  curb 
ramp  in  all  cases  where  a  landing  could 
be  provided.  Where  a  perpendicular 
public  sidewalk  curb  ramp  could  not  be 
provided  with  a  landing  because  of 
narrow  public  sidewalks,  these 
commenters  preferred  a  requirement  for 
a  parallel  public  sidewalk  curb  ramp. 
Several  jurisdictions  submitted  standard 
curb  ramp  specifications  that  were  also 
based  upon  differences  in  right-of-way 
width. 

Response.  The  interim  final  rule 
permits  a  sequential  series  of  public 
sidewalk  curb  ramps,  including 
diagonal  and  built-up  public  sidewalk 
curb  ramps,  to  facilitate  accessibility  in 
constrained  public  rights-of-way. 

Comment.  A  few  municipalities  in 
Texas  have  noted  that  their  existing 
public  sidewalks  are  elevated  18  to  27 
inches  above  the  level  of  the 
surrounding  streets.  Street  crossings  are 
reached  by  steps  that  may  have  risers  of 
nine  inches  or  more.  The  municipalities 
were  concerned  about  means  of 
providing  ramped  access  under  such 
conditions. 

Response.  New  construction  and 
alterations  provisions  are  based  upon  a 
curb  height  of  six  inches,  the  common 
public  works  standard.  How'ever.  newly 
constructed  curb  heights  may  range 
between  2-1/2  inches  for  a  combination 
rolled  curb  and  gutter  section  to  as 
much  as  nine  inches  on  bridge  and 
overpass  construction,  where  future 
resurfacing  may  have  to  be  taken  into 
account  when  establishing  finished 
grades.  Alterations  involving  changes  in 
level  that  exceed  commonly-specified 
curb  heights  cannot  be  accommodated 
by  typical  public  sidewalk  curb  ramp 
designs.  In  such  cases  it  may  be  possible 


to  provide  access  with  ramps  complying 
with  ADAAG  4.8  (Ramps)  within  the 
width  of  the  public  sidewalk.  Where 
public  sidewalk  levels  diverge,  a  railing 
or  other  edge  protection  is  advisable. 

Comment.  Several  commenters, 
including  persons  with  disabilities, 
supported  a  requirement  for  public 
sidewalk  curb  ramps  even  when 
existing  site  conditions  would  require  a 
steeply  sloped  or  very  narrow  parallel 
public  sidewalk  curb  ramp.  Mo.st 
commenters  supported  a  requirement 
for  a  36  inch  continuous  passage  by  a 
public  sidewalk  curb  ramp  but  did  not 
support  a  36  inch  landing  at  the  top  of 
the  public  sidewalk  curb  ramp  because 
it  was  too  narrow  to  make  a  turn.  These 
commenters  also  supported  cross  slope 
limitations  at  1:50.  Most  State  and  local 
governments,  however,  recommended 
that  exceptions  be  provided  for  narrow 
rights-of-way  and  existing  public 
sidewalks  with  excessive  cross  slope. 

Response.  The  interim  final  rule 
permits  a  parallel  public  sidewalk  curb 
ramp  in  a  public  sidewalk  that  is  less 
than  36  inches  wide.  It  also  permits  a 
minimum  36  inch  landing  in  alterations 
to  maximize  the  usability  of 
perpendicular  public  sidewalk  curb 
ramps  constructed  in  existing  developed 
rights-of-way.  A  36  inch  landing  will 
accommodate  the  wheelbase  of  most 
wheelchairs  and  additional 
maneuvering  space  for  a  footrest  may  be 
available  adjacent  to  public  sidewalks  to 
facilitate  a  turn  at  the  top  landing. 
Consistent  with  ADAAG  4.7  (Curb 
Ramps),  the  slope  of  side  flares  at  public 
sidewalk  curb  ramps  with  landings  less 
than  48  inches  in  length  has  been 
limited  to  1:12.  Landing  slopes  may  be 
measured  perpendicular  to  the  curb  face 
when  a  level  landing  cannot  be 
provided.  When  site  constraints 
preclude  a  1:50  slope,  the  minimum 
feasible  slope  must  be  provided  in  both 
directions  across  a  landing. 

Comment.  The  NPRM  proposed  an 
alternate  means  of  measuring  public 
sidewalk  curb  ramp  slope  in  existing 
public  sidewalks.  Although  commenters 
supported  this  exception,  they 
requested  clarification  of  how  it  was  to 
be  applied. 

Response.  The  interim  final  rule 
permits  public  sidewalk  curb  ramps  to 
be  steeper  than  permitted  by  14.3.2(2)(d) 
(i)  and  (ii)  if  a  ramp  complying  with 
those  provisions  would  extend  more 
than  72  inches  in  length.  To  simplify 
field  application,  the  alternative  form  of 
measurement  has  been  eliminated  and 
replaced  by  a  straightforward  limitation 
on  the  length  that  might  be  required  as 
a  result  of  the  application  of  the 
maximum  slope.  Where  the  running 
slopes  permitted  in  the  special  technical 


provisions  could  result  in  a  public 
sidewalk  curb  ramp  more  than  72 
inches  long  when  measured  from  a  level 
plane,  the  public  sidewalk  curb  ramp 
need  not  extend  more  than  72  inches  in 
length. 

Comment.  Many  commenters 
requested  clarification  of  whether 
special  technical  provisions  in  ADAAG 
4.1.6(3)(a)  (Ramps)  apply  to  public 
rights-of-way. 

Response.  As  discussed  above, 

ADAAG  14.3  no  longer  explicitly 
references  ADAAG  4.1.6  (Accessible 
Buildings:  Alterations).  Instead,  the 
interim  final  rule  includes  special 
technical  provisions  derived  from 
ADAAG  4.1.6(3)(a)  (Ramps)  that  permit 
public  sidewalk  curb  ramps  to  have  be 
steeper  than  1:12  under  specified 
conditions  in  alterations. 

Comment.  Several  commenters 
recommended  that  public  sidewalk  curb 
ramps  be  crowned  or  projected  (built- 
up)  beyond  the  curb  face  where  existing 
gutter  counter  slope  exceeds  1:20.  This 
recommendation  is  also  included  in  the 
APWA/ AGC  Standard  Plans  for  Public 
Works  Construction.  This  may  avoid 
major  alterations  to  adjacent  gutters  and 
curbs  when  a  public  sidewalk  curb 
ramp  is  installed  in  an  existing  public 
sidewalk. 

Response.  The  interim  final  rule 
permits  the  installation  of  public 
sidewalk  curb  ramps  with  crowned  or 
projected  surfaces  w'here  gutter  slopes 
exceed  1:20  in  developed  rights-of-way. 

14.3.2(3)  On-Street  Parking 

Paragraph  (3)  permits  accessible  on¬ 
street  parking  to  use  public  sidewalk 
curb  ramps  at  intersections  if  motorists 
exiting  their  vehicles  do  not  have  to 
cross  into  perpendicular  traffic  lanes  to 
gain  access  to  a  public  sidewalk  curb 
ramp. 

Comment.  The  NPRM  included  an 
appendix  note  describing  on-street 
parallel  parking  spaces  without  access 
aisles  that  utilize  adjacent  public 
sidewalk  curb  ramps.  Several 
commenters  from  public  works  agencies 
discouraged  on-street  parallel  parking 
adjacent  to  intersections,  where  sight 
distance  may  be  limited,  because  of  the 
danger  from  turning  vehicles  to  persons 
transferring  from  parked  cars  into 
wheelchairs.  However,  persons  with 
disabilities  noted  that  even  though  such 
spaces  did  not  have  access  aisles,  they 
were  preferable  to  none  at  all.  Many 
municipalities  indicated  that  they  had 
provided  such  spaces  with  a  positive 
response  from  persons  with  disabilities. 

Response.  In  existing  developed 
rights-of-way,  on-street  parallel  parking 
spaces  without  access  aisles  may  be  the 
only  spaces  some  jurisdictions  can 


31742 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


provide.  While  such  spaces  do  not 
provide  a  high  degree  of  accessible 
features,  they  are  usable  by  many 
persons  with  disabilities.  The  interim 
final  rule  includes  the  proposed 
appendix  note  as  a  special  technical 
provision. 

14.4  Temporary  Work  [14.6  in  the 
NPRMl 

This  section  requires  that 
construction  and  repair  work  in  the 
public  right-of-way  that  affects 
pedestrian  facilities  comply  with 
ADAAG  4.1. 1(4)  (Tempers^ 

Structures).  It  further  requires  that 
construction  sites  be  protected  with 
barriers  against  hazards  along  the 
pedestrian  circulation  network  and  that 
temporary  alternate  circulation  paths, 
where  provided,  be  accessible  and 
clearly  marked.  Appendix  notes  clarify 
accessibility  requirements  along 
temporary  circulation  paths. 

Comment.  The  NPRM  proposed  that 
temporary  work  comply  with  ADAAG 
4. 1.1(4)  (Temporary  Structures),  which 
applies  the  scope  and  technical 
requirements  of  ADAAG,  including 
those  for  an  accessible  route,  to 
temporary  facilities.  The  NPRM  further 
proposed  that  the  temporary  circulation 
path  from  building  entrances  to 
accessible  street  crossings  be  clearly 
marked.  Several  commenters  from 
departments  of  public  works  noted  that 
it  may  not  always  he  possible  to  provide 
an  accessible  temporary  route.  Others 
recommended  that  an  alternate  route  be 
required,  particularly  to  building 
entrances.  One  commenter  stated  that 
the  cost  of  providing  an  accessible 
alternate  route  might  be  excessive  in 
some  situations. 

Response.  Consistent  with  ADAAG 
14.2.1,  which  requires  that  public 
sidewalks,  where  provided,  be 
accessible,  this  section  has  been 
changed  to  require  that  where  a 
temporary  alternate  circulation  path  is 
provided  around  construction  in  the 
public  pedestrian  circulation  network, 
tlie  alternate  path  must  be  accessible.  It 
also  requires  that  the  temporary 
alternate  circulation  path  comply  with 
alterations  standards  at  ADAAG  14.3 
(Alterations).  The  reference  to  ADAAG 
4. 1.1(4)  (Temporary  Structures)  has 
been  removed  as  unnecessary.  The 
provision  at  ADAAG  14.1  (General) 
applies  ADAAG  4.1  through  4.35,  which 
includes  4. 1.1(4),  to  ADAAG  14. 

Comment.  Several  commenters  noted 
that,  where  construction  involves  the 
entire  width  of  a  public  sidewalk,  some 
pedestrians  may  choose  to  bypass  the 
work  by  using  liie  adjacent  roadway  for 
a  short  distance.  These  commenters 
requested  clarification  as  to  whether 


permitting  the  use  of  a  street  or  public 
sidewalk  by  pedestrians  without 
disabilities  constituted  the  provision  of 
an  alternate  circulation  path  that  would 
require  the  temporary  installation  of 
public  sidewalk  curb  ramps  to  allow 
persons  using  wheelchairs  to  travel  in 
the  street  to  detour  around  an 
obstruction. 

Response.  Along  developed  rights-of- 
way,  access  to  other  existing  routes  may 
already  be  available  at  nearby 
intersections  where  pedestrians  can 
choo^  to  cross  to  another  public 
sidewalk  that  will  provide  temporary 
passage  by  the  construction.  This  would 
not  require  the  provision  of  a  temporary 
alternate  circulation  path.  However, 
where  other  existing  routes  are  not 
available  and  where  the  sidewalk  under 
construction  remains  open  to  pedestrian 
travel  but  does  not  provide  a  continuous 
passage,  an  accessible  temporary  path 
must  be  provided.  Tbe  temporary  path 
must  comply  with  provisions  for 
alterations  in  ADAAG  14.3  and  must 
therefore  contain  a  continuous  passage 
connecting  to  public  sidewalk  curb 
ramps  and  street  crossings,  where 
necessary  for  access.  Furthermore,  the 
temporary  alternate  path  must  be  clearly 
noted  and,  where  there  are  hazardous 
conditions  along  the  route,  such  as 
excavations,  construction  materials,  or 
equipment,  they  must  be  protected  by 
barriers. 

Comment.  The  NPRM  proposed  that 
construction  sites  in  the  public  right-of- 
way  be  protected  with  barriers. 
Commenters  from  FHWA  noted  that 
MUTCD  contained  requirements  for 
street  and  highway  construction, 
including  traffic  and  pedestrian  barriers. 
(DOT/FHWA,  "Manual  on  Uniform 
Traffic  Control  Devices,”  1988  edition.) 
These  commenters  recommended  that 
the  requirements  of  this  section  be 
coordinated  with  chapter  6C-9, 
Barricade  Application,  which 
recommends  that,  where  it  is  not 
possible  to  divert  pedestrians  to  other 
public  sidewalks  when  a  .segment  of  a 
pedestrian  route  is  impassable  due  to 
construction,  barricades  be  used  to 
define  an  alternate  path. 

Response.  Conformance  with  MUTCD 
standards,  which  include  technical 
guidelines  for  barricade  design  and 
designation,  is  required  as  a  condition 
for  receiving  funding  under  the  Federal- 
Aid  Highway  Act  (23  U.S.C.  101,  et  seq). 
Therefore,  most  jurisdictions  will 
comply  with  MUTCD  guidelines.  The 
interim  final  rule  is  consistent  with 
MUTCD  recommendations  and  no 
changes  have  been  made  in  this 
requirement. 

Comment.  The  NPRM  proposed  that 
construction  sites  be  protected  with 


barriers  to  warn  pedestrians  of  hazards 
on  the  pedestrian  circulation  network. 
Many  persons  with  vision  impairments 
and  organizations  representing  them 
submitted  comments  supporting  this 
requirement  and  recommending  that 
barriers  be  required  to  be  discernible  to 
persons  with  vision  impairments.  One 
commenter  provided  information  on 
guidelines  developed  for  the  installation 
of  scaffolding  along  public  sidewalks  in 
San  Francisco. 

Response.  The  appendix  note  has 
been  expanded  to  emphasize  the  need 
for  barriers  that  provide  both  protection 
and  travel  cues  for  bypassing 
construction  hazards  along  a  public 
sidewalk.  A  note  has  been  added 
recommending  particular  attention  to 
scaffolding  design. 

Technical  Assistance 

Under  both  the  Architectural  Barriers 
Act  and  the  Americans  with  Disabilities 
Act,  the  Access  Board  provides 
technical  assistance  and  training  for 
entities  covered  under  the  acts.  The 
Access  Board’s  toll-free  number  allows 
callers  to  receive  technical  assistance 
and  to  order  publications.  The  Access 
Board  conducts  in-depth  training 
programs  to  advise  and  educate  the 
general  public,  as  well  as  architects  and 
other  professionals  on  the  accessibility 
guidelines  and  requirements.  In 
addition,  the  Board  is  developing  two 
manuals  for  use  by  both  technical  and 
general  audiences.  The  first  is  a  general 
manual  on  ADAAG  requirements  that 
will  be  a  useful  tool  in  understanding 
ADAAG  whether  for  purposes  of 
compliance  or  as  a  reference  for 
accessible  design.  The  second  is  a 
technical  assistance  manual  on  the 
application  of  accessibility  requirements 
for  public  sidewalks,  curb  ramps,  street 
crossings  and  related  pedestrian 
facilities  in  the  public  right-of-way.  This 
manual  will  assist  public  works,  streets 
and  engineering,  and  similar  State  and 
local  government  agencies  responsible 
for  street  and  sidewalk  improvements. 
The  manual  will  also  be  of  use  to 
architects,  civil  engineers,  landscape 
architects  and  other  professionals  who 
provide  design  services  for  pedestrian 
improvements  under  contract  to  public 
agencies  and  to  construction  firms  who 
make  the  physical  improvements.  The 
manual  on  the  application  of 
accessibility  requirements  for  public 
rights-of-ways  will  be  coordinated  with 
the  publication  of  final  rules  by  the 
Access  Board  and  the  Departments  of 
Justice  and  Transportation.  The  more 
general  manual  on  ADAAG  will  be 
available  as  soon  as  possible  after  the 
publication  of  the  final  rules. 
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Regulatory  Process  Matters 
Regulatory  Assessntent 

These  guidelines  are  issued  to  provide 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  of 
State  and  local  government  facilities 
covered  by  title  II  of  the  ADA.  The 
standards  established  by  the  Department 
of  Justice  and  the  Department  of 
Transportation  must  be  consistent  with 
these  guidelines.  These  guidelines  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866  and 
this  interim  final  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  pursuant  to  that  order.  • 

The  Board  has  prepared  a  Regulatory 
Assessment  (RA)  which  has  been  placed 
in  the  docket  and  is  available  for  public 
inspection  at  the  Board’s  office.  The  RA 
includes  a  cost  impact  analysis  for 
certain  accessibility  elements  and  a 
discussion  of  the  regulatory  alternatives 
considered. 

Accessibility  does  not  generally  add 
features  to  a  building  or  a  facility  but 
rather  simply  requires  that  features 
commonly  provided  have  certain 
characteristics.  Some  of  the 
characteristics  may  add  marginally  to 
the  cost  of  an  element;  however,  the  cost 
for  installation  is  not  usually  increased. 
In  addition,  accessibility  generally  adds 
little  or  no  space  to  buildings  and 
facilities.  Several  studies  discussed  in 
the  Regulatory  Impact  Analysis 
prepared  for  ADAAG  on  January  9, 1992 
have  shown  that  designing  buildings 
and  facilities  to  be  accessible,  from  the 
conceptual  phase  onward,  adds  less 
than  one  percent  to  the  total 
construction  costs. 

For  purposes  of  the  RA,  the  Board 
analyzed  those  provisions  that  pertain 
only  to  buildings  and  facilities  which 
are  covered  by  title  II  of  ADA.  Included 
in  the  analysis  were;  adaptable  fixed 
judges’  benches  and  clerk’s  stations, 
accessible  jury  boxes  and  witness 
stands,  speakers’  rostrums  and  raised 
daises,  security  systems,  wiring  and 
conduit  for  communication  systems, 
restricted  and  secured  entrances, 
visiting  areas,  cells,  cubicles,  platform 
lifts  and  elevators,  passing  space  on 
sidewalks,  crossing  controls,  motorist 
aid  communication  systems,  on-street 
parking,  principal  and  primary 
entrances,  and  swimming  pools.  The  RA 
also  discusses  the  indirect  costs  of  the 
accessibility  elements  such  as 
maintenance,  operation  and  opportunity 
costs. 

The  Board  is  particularly  interested  in 
estimating  the  aggregate  (nationwide) 
annual  cost  of  this  rule.  In  order  to  do 


so,  the  Board  would  need  to  calculate, 
for  each  categrwry  of  facility,  the  product 
of  (1)  the  cost  each  individual 
requirement  and  (2)  the  number  of  times 
ea^  requirement  applies  within  the 
“average**  facility  and  (3)  the  number  of 
facilities  affected  each  year.  The  Board 
has  included  reasonable  estimates  for 
the  cost  of  individual  requirements  in 
the  RA,  and  is  requesting,  for  each  class 
of  facility  (i.e.,  courthouses,  correctional 
facilities,  residential  facilities,  public 
rights-of-v\'ay),  data  on  the  extent  to 
which  each  specific  requirement  will 
apply  within  the  “average”  facility. 
Additionally,  the  Board  is  requesting 
data  on  the  number  of  affected  facilities. 

Regulatory  Flexibility  Act  Analysis 

Under  the  Regulatory  Flexibility  Act, 
the  publication  of  a  rule  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  if  such  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  guidelines  will  have  such  an 
impact.  Section  605(A)  of  the  Regulatory 
Flexibility  Act  permits  an  agency  to 
satisfy  the  flexibility  analysis 
requirement  by  addressing  the  impacts 
of  the  rule  on  small  entities  in  the 
agency’s  RA.  The  Board  has  chosen  to 
exercise  that  option  and  has  addressed 
the  impact  of  the  guidelines  on  small 
entities  as  part  of  the  RA.  The  economic 
impacts  imposed  upon  the  small  entities 
subject  to  the  guidelines  are  the 
necessary  result  of  the  ADA  statute 
itself.  Every  effort  has  been  made  by  the 
Board  to  lessen  the  economic  impact  of 
this  rule  on  small  entities,  but  little 
discretion  was  reserved  to  the  Board  in 
this  area. 

Federalism  Statement 

These  guidelines  will  have  some 
Federalism  impacts.  The  impacts 
imposed  upon  State  and  local 
government  entities  are  the  necessary 
result  of  the  ADA  statute  itself.  Every 
effort  has  been  made  by  the  Board  to 
lessen  the  impact  of  these  guidelines  on 
State  and  local  government  entities,  but 
little  discretion  was  reserved  to  the 
Board  in  this  area.  The  RA  discusses  the 
impact  of  these  guidelines  on  public 
entities.  This  discussion  serves  the 
purposes  of  a  Federalism  Statement 
under  Executive  Order  12612  for 
purposes  of  this  rule. 

Enhancing  the  Intergovernmental 
Partnership 

As  discussed  in  the  supplementary 
information  above,  on  December  21, 
1992,  the  Board  published  an  NPRM  in 
the  Federal  Register  which  proposed  to 
amend  the  Americans  with  Disabilities 
Act  Accessibility  Guidelines  (36  CFR 


part  1191)  by  adding  four  special 
application  sections  and  miscellaneous 
provisions  specifically  applicable  to 
buildings  and  facilities  covered  by  title 
II  of  the  ADA.  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  encourages  Federal 
agencies  to  consult  with  State  and  local 
governments  affected  by  the 
implementation  of  legislation.  It  has 
been  determined  that  these  guidelines 
will  have  an  economic  impact  on  such 
entities.  Accordingly,  following  the 
issuance  of  the  NPRM,  the  Board  held 
five  public  hearings  in  major  cities 
across  the  country.  Notices  of  the 
hearings  and  invitations  to  attend  were 
sent  to  major  state  and  local  government 
entities  in  those  areas.  In  addition, 
copies  of  the  NPRM  were  mailed 
directly  to  major  associations  of  state 
and  local  governmental  entities  across 
the  country  and  various  responsible 
agencies  in  individual  states.  In 
response  to  the  NPRM  and  the  public 
hearings,  a  total  of  148  people  presented 
testimony  on  the  proposed  guidelines, 
447  written  comments  were  submitted 
to  the  Board  by  the  end  of  the  comment 
period,  and  an  additional  127  comments 
were  received  after  the  close  of  the 
comment  period.  Although  the  latter 
comments  were  not  timely,  the  Board 
considered  them  to  the  extent 
practicable.  Two  hundred  and  five  of 
the  comments  and  testimony  received 
were  from  affected  State  and  local 
governments.  Those  comments  were 
carefully  analyzed  and  the  major  issues 
are  discussed  in  the  Section  by  Section 
Analysis,  which  also  indicates  the 
Board’s  position  on  each  issue. 
Additionally,  cost  concerns  raised  by 
those  entities  are  further  addressed  in 
the  Regulatory  Assessment.  A  copy  of 
the  NPRMs  published  by  the 
Departments  of  Justice  and 
Transportation,  as  well  as  the  Access 
Board’s  Interim  Final  Rule  and  the 
Regulatory  Assessment  prepared  in 
connection  with  the  rule  will  be 
forwarded  to  major  State  and  local 
government  associations  and  agencies 
for  their  review  and  comment. 
Additional  copies  of  the  Regulatory 
Assessment  are  available  on  request. 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings  and  facilities.  Civil  rights. 
Individuals  with  disabilities. 

Authorized  by  vote  of  the  Board  on 
November  10, 1993. 
ludith  E.  Heumann, 

Chairperson.  Architectural  and 
Transportation  Barriers  Compliance  Board. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  June  8, 1994. 
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For  the  reasons  set  forth  in  the 
preamble.  Part  1191  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 


PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
Part  1191  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  12204. 

2.  Appendix  A  to  part  1191  is 
amended  by  revising  the  title  page, 
pages  i,  ii,  1  through  15, 61,  and  71;  and 


by  adding  pages  14A,  61A  and  72 
through  92,  as  set  forth  below. 

3.  In  Part  1191,  the  appendix  to 
appendix  A  is  amended  by  revising 
pages  Al,  A2,  A16  and  Al7;  and  by 
adding  pages  AlA,  and  A18  through 
A30,  as  set  forth  below. 

The  additions  and  revisions  reed  as 
follows: 

eiLLtNG  CODE  61S0-01-P 


V^-.  r  9 
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PURPOSE. 


This  document  sets  guidelines  Jor  accessibility 
to  buildings  and  facilities  by  individuals  with 
disabUUies  under  the  Americans  with  DtsabiU- 
ties  Act  (ADA)  of  1 990.  These  guidelines  are  to 
be  applied  during  the  des^n,  construction,  and 
aUeration  of  buildings  and  facilities  covered  by 
titles  II  and  III  of  the  ADA  to  the  extent  required 
by  regulations  issued  by  Federal  agencies, 
including  the  Department  of  Justice  and  the 
Department  of  Transport af  ion,  under  the  ADA. 

The  technical  specifications  4.2  through  4.35,  cf 
these  guidelines  are  the  same  as  those  of  the 
American  National  Standard  Instiluie’s  docu¬ 
ment  A1 J  7.1-1980,  except  as  noted  in  this  text 
by  italics.  However,  seciions  4,1.1  through 
4.1.7  and  the  special  application  sections  are 
different  from  ANSI  All  7.1-1 980  in  their  en¬ 
tirety  and  are  printed  in  standard  type. 

The  UiustratiOTiS  and  text  of  ANSI  All  7.1-1980 
are  reproduced  with  permission  from  the  Ameri¬ 
can  National  Standards  Institute.  Copies  of  the 
standard  may  be  purchased  from  the  American 
National  Standards  Institute  at  1 430  Broad- 
uHiy.  New  York.  New  York  J00J8. 


Paragraphs  marked  with  an  asterisk  have 
related,  nonmandatory  material  in  the  Appen 
dix.  In  the  Appendix,  the  corresponding  para 
graph  numbers  care  preceded  by  an  A. 


2.  GENERAL. 


2.1  Provisions  for  Adults.  Thespec^ica 
tions  in  these  guidelines  are  based  upon  adidt 
dimensions  and  cnttwopometrics. 

2.2*  Equivalent  Facilitation.  Depar 
tures  from  particular  technical  and  scoping 
requirements  of  this  gmdeltne  by  the  use  of 
other  designs  and  technolo^es  are  permitted 
where  the  alternative  designs  and  technologies 
used  will  provide  substantially  equivalent  or 
greater  access  to  and  usability  of  the  facility. 


MISCELLANEOUS 
INSTRUCTIONS  AND 
DEFINITIONS. 


3.1  Graphic  Contentions.  Graphic 
conventions  are  shown  in  Table  1 .  Dimensions 
that  are  not  marked  minimum  or  maximum 
are  absolute,  unless  otherwise  indicated  in  the 
text  or  captions. 


TABLE  1 

Graphic  Conventions 


Convention 


Description 


Typical  dimension  tine  showing  U.S.  customary  units 
(in  inches)  Jibove  the  Rne  and  Si  isnits  (in  miRmeters) 
below 


9  36 

330 


Dimer:sions  for  short  distances  irniicated  on 
extended  line 

Dimension  line  showing  alternate  dimensions 
required 

Direction  of  approach 


Maximum 


Minimum 


Boundary  oi  clew  floor  area 


Centerline 


I 
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Circulation  Path.  An  exterior  or  interior  way 
of  passage  from  one  place  to  another  for  pedes¬ 
trians.  including,  but  not  limited  to.  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

Clear.  Unobstructed. 

Clear  Floor  Space.  The  minimum  unob¬ 
structed  Jloor  or  ground  space  required  to 
accommodate  a  single,  stationary  wheelchair 
and  occupant 

Closed  Circuit  Telephone.  A  telephone  with 
dedicated  Une(s)  such  as  a  house  phone,  cour¬ 
tesy  phone  or  phone  that  must  be  used  to  gain 
entrance  to  a  Jacility. 

Conunon  Use.  Refers  to  those  interior  and 
exterior  rooms,  spaces,  or  elements  that  are 
made  available  for  the  use  of  a  restricted  group 
of  people  (for  example,  occupants  of  a  homeless 
shelter,  the  occupants  of  an  office  building,  or 
the  guests  of  such  occupants). 

Continuous  Passage.  See  14.1.1  (Definitions). 

Cross  Slone.  The  slope  that  is  perpendicular 
to  the  direction  of  travel  (see  running  slope). 

Curb  Ramp.  A  short  ramp  cutting  through  a 
curb  or  built  up  to  it.  See  also  14. 1 . 1  (Public 
Sidewalk  Curb  Ramps). 

Detectable  Warning.  A  standardized  surface 
feature  built  in  or  Of^lied  to  walking  surfaces  or 
other  elements  to  warn  visually  impaired  people 
of  hazards  on  a  circulation  path 

Dwelling  Unit.  See  13.1  (General). 

Egress.  Means  of.  A  continuous  and  unob¬ 
structed  way  of  exit  travel  from  any  point  in  a 
building  or  facility  to  a  public  way.  A  means  of 
egress  comprises  vertical  and  horizontal  travel 
and  may  include  intervening  room  spaces, 
doorways,  hallways,  corridors,  passageways, 
balconies,  ramps,  stairs,  enclosures,  lobbies, 
horizontal  exits,  courts  and  yards.  An  acces¬ 
sible  means  of  egress  is  one  that  complies  with 
these  guidelines  and  does  not  include  stairs, 
steps,  or  escalators.  Areas  of  rescue  assistance 
or  evacuation  eleixitors  may  be  included  as  part 
of  accessible  means  of  egress. 


3.5  Definitions 


_  ^  ^  (a,  a  . 

j 

Element.  An  architectural  or  mechanical  | 

component  of  a  building,  facdityr,  space,  or  site,  ! 
e.g.,  telephone,  curb  ramp,  door,  drinking  Jbun-  I 
tain,  seating,  or  water  closet. 

Entrance.  Any  access  point  to  a  buildmg  or 
portion  of  a  buildiT}g  or facility  used  for  the 
purpose  of  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to 
the  entrance  platform,  the  entrance  platform 
itself,  vestibules  if  provided,  the  entry  door(s)  or 
gate(s),  and  the  hardware  of  the  entry  door(s)  or 
gate(s). 

Facility.  All  or  any  portion  of  buildings.  Struc¬ 
tures,  site  improvements,  complexes,  equipment, 
roads,  walks,  passageways,  parking  lots,  or 
other  real  or  personal  property  located  on  a  sUe. 

GroMiid  Floor.  Any  occupioble floor  less  than 
one  story  above  or  below  grade  with  direct 
access  to  grade.  A  buUdirui  or  facility  always 
has  at  least  one  ground  Jloor  and  may  have 
more  than  one  ground  Jloor  as  where  a  split 
level  entrance  has  been  provided  or  where  a 
building  is  buOt  into  a  hULside. 

Megganine  or  Mer-Tanln^  Plnnr.  That  portion 
of  a  story  which  is  on  intermediate  Jloor  level 
placed  within  the  story  and  having  occupioble 
space  above  and  below  its  Jloor. 

Marked  Crossing.  A  crosswalk  or  other 
identified  path  intended  for  pedestrian  use  in 
crossing  a  vehicular  way. 

Mnltifamilv  Dwelling.  Any  building  contain¬ 
ing  more  than  two  dwelling  units. 

Occupiable.  A  room  or  enclosed  space  de¬ 
signed  for  human  occupancy  in  which  individu¬ 
als  congregate  for  amusement,  educational  or 
similar  purposes,  or  in  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress,  light,  and  ventilation. 

Operable  Part.  A  part  of  a  piece  of  equipment 
or  appliance  used  to  insert  or  withdraw  ob¬ 
jects,  or  to  activate,  deactivate,  or  adjust  the 
equipment  or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 


i 


Path  of  Travel.  (Reserved). 
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Power-assisted  Poor.  A  door  used  Jor  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  Itself. 

Principal  Public  Ewtvncetal.  One  or  more 
public  entrance(s)  to  a  building  or  facility 
which  are  designed  and  constructed  to  accom¬ 
modate  a  substantial  flow  of  pedestrian  trafflc 
to  a  major  function  in  a  facility.  Principal 
public  entrances  do  not  include:  service  en¬ 
trances,  employee  only  entrances,  or  exits  that 
do  not  serve  as  entrances. ,  In  determining 
principal  public  entrancejs),  the  following 
factors  should  be  txmsidered: 

(a)  Travel  distance  from  the  entrance  to: 

(i)  Exterior  facilities  such  as  parking,  public 
transportation,  public  sidewalks  and  plazas: 
and 

(ii)  Interior  amenities  and  services  such  as 
the  main  lobby,  elevators  and  Information 
desk. 

(b)  The  embellishment  of  the  entryway  or 
any  other  design  strategy  which  would  make 
one  entrance  stand  out  prominently  from  other 
entrances. 

Public  Right-Of-Way.  See  14.1.1  (Deflnitions). 

Public  Sidewalk-  See  14.1.1  (DeiUiitions). 

Public  Sidewalk  Curb  Wamp.  See  14.1.1 
(Definitions). 

Public  Use.  Describes  interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at 
a  building  or  facility  that  is  privately  or  pub¬ 
licly  owned. 

Rsmp.  A  walking  surface  which  has  a  running 
slope  greater  than  1 :20. 

Running  Slope.  The  slope  that  is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Service  Kntranri^.  An  entrance  intended 


primarily  for  delivery  of  goods  or  services. 

Signage.  Displayed  verbal,  symbolic,  tactile, 
ar>d  pictorial  information. 


Site.  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right- 
of-way. 

Site  Improvement.  Landscaping,  paving  for 
pedestrian  and  vehicidar  ways,  outdoor  light¬ 
ing,  recreational  facilities,  and  the  like,  added 
to  a  site. 

Site  Infeasibility.  See  14.1.1  (Deflnitions). 

Sleeping  Accommodations.  Rooms  in  which 
people  sleep:  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

Space.  A  definable  area,  e.g.,  room,  toilet  room, 
hall,  assembly  area,  entrance,  storage  room, 
alcove,  courtyard,  or  lobby. 

Story.  Thai  portUm  of  a  building  included 
between  the  upper  surface  oj a  Jloor  and  upper 
surface  of  the  floor  or  roof  next  above.  If  such 
portion  of  a  building  does  not  include  occupiable 
space,  it  is  not  considered  a  story  for  purposes 
of  these  guidelines.  There  may' be  more  than 
one  floor  level  within  a  story  as  in  the  case  of  a 
mezzanine  or  mezzanines. 

Structural  Frame.  The  structural  frame  shall 


be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

TTY.  Machinery  or  equipment  that  employs 
interactive  graphic  (Le.,  typed)  communications 
through  the  transmission  of  coded  signals 
across  the  standard  telephone  network.  TTi's 
can  include,  for  example,  devices  known  as 
TJYs  (telecommunication  display  devices  or 
telecommunication  devices  for  deaf  persons)  or 
computers. 

Tactile.  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Technically  Infeasible.  See  4 . 1 .6{  1  )(j)  EIX- 
CEITTON. 

Transient  Lodging.*  A  building,  facility,  or 
portion  thereof,  excluding  inpatient  medical  care 
facilities  and  residential  faculties,  that  contains 
sleeping  accommodations.  Transient  lodging 
may  include,  but  is  not  limited  to,  resorts,  group 
homes,  hotels,  motels,  and  dormilories. 
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4.0  Accessible  Elements  and  Spaces:  Scope  and  Technical  Requirements 


Vehicular  Wav.  A  route  intended  for  vehicular 
traffic,  such  as  a  street,  driveway,  or  parking 
lot. 

Walk.  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use,  including 
general  pedestrian  au'eas  such  as  pleizas  and 
courts. 

NOTE:  Sections  4.1.1  through  4.1.7  are  differ¬ 
ent  from  ANSI  A1 17. 1  in  their  entirety  and  are 
printed  in  standard  type  {ANSI  A1 17. 1  does 
not  include  scoping  provisions). 


4.  ACCESSIBLE  ELEMENTS 

- 1  AND  SPACES:  SCOPE  AND 

TECHNICAL 

REgUIREMENTS. 


4. 1  Minimum  Requirements. 


4.1.1*  Application. 

(1)  General.  All  areas  of  newly  designed  or 
newly  constructed  buildings  and  facilities  and 
altered  portions  of  existing  buildings  and 
facilities  shall  comply  with  4. 1  through  4.35, 
unless  otherwise  provided  in  this  section  or  as 
modified  in  a  special  application  section. 

(2)  Application  Based  on  Building  Use. 
Special  application  sections  provide  additional 
requirements  based  on  building  use.  When  a 
building  or  facility  contains  more  than  one  use 
covered  by  a  special  application  section,  each 
portion  shall  comply  with  the  requirements  for 
that  use. 

(3) *  Areas  Used  Only  by  Employees  as  Work 
Areas.  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
Individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areas  1^  constructed  to  permit  maneuvering 
within  the  work  area  or  be  constructed  or 
equipped  (l.e.,  with  racks  or  shelves)  to  be 
accessible, 

(4)  Temporary  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporary  buildings 
and  facilities  are  not  of  permanent  construc¬ 
tion  but  are  extensively  used  or  are  essential 
for  public  use  for  a  period  of  time.  Examples 


of  temporary  buildings  or  facilities  covered  by 
these  guidelines  include,  but  are  not  limited  to: 
reviewing  stands,  temporary  classrooms, 
bleacher  areas,  exhibit  areas,  temporary 
banking  facilities,  temporary  health  screening 
services,  or  temporary  safe  pedestrian  passage¬ 
ways  around  a  construction  site,  StrTictures. 
sites  and  equipment  directly  associated  with 
the  actual  processes  of  construction,  such  as 
scaffolding,  bridging,  materials  hoists,  or 
construction  trailers  are  not  included. 

(5)  General  Exceptions. 

(a)  In  new  constmetion,  a  person  or  entity 
is  not  required  to  meet  fully  the  requirements 
of  these  Sidelines  where  that  person  or  entity 
can  demonstrate  that  it  is  structurally  imprac¬ 
ticable  to  do  so.  Full  compliance  will  be  con¬ 
sidered  structurally  impracticable  only  in 
those  rare  circumstances  when  the  unique 
characteristics  of  terrain  prevent  the  incorpo¬ 
ration  of  accessibility  features.  If  full  compli¬ 
ance  with  the  requirements  of  these  guidelines 
is  structurally  Impracticable,  a  person  or  entity 
shall  comply  with  the  requirements  to  the 
extent  it  is  not  structurally  impracticable.  Any 
portion  of  the  building  or  facility  which  can  be 
made  accessible  shall  comply  to  the  extent  that 
it  is  not  structurally  impracticable. 

(b)  Accessibility  is  not  reqiiired  to  or  in: 

(i)  raised  areas  used  primarily  for 
purposes  of  security  or  life  or  fire  safety, 
including,  but  not  limited  to,  observation 
galleries,  prison  guard  towers,  fire  towers,  or 
fixed  life  guard  stands; 

(ii)  non-occuplable  spaces  accessed 
only  by  ladders,  catwalks,  crawl  spaces,  very 
narrow'  passageways,  tunnels,  or  freight  (non¬ 
passenger)  elevators,  and  frequented  only  by 
service  personnel  for  maintenance,  repair,  or 
occasional  monitoring  of  equipment;  such 
spaces  may  include,  but  are  not  limited  to, 
elevator  pits,  elevator  penthouses,  piping  or 
equipment  catwalks,  water  or  sewage  treat¬ 
ment  pump  rooms  and  stations,  electric  sub¬ 
stations  and  transformer  vaults,  and  highway 
and  tuimel  utility  facilities:  or 

(iii)  single  occupant  structures 
accessed  only  by  passagewrays  below  grade  or 
elevated  above  grade.  Including,  but  not  lim¬ 
ited  to.  toll  booths  that  are  required  to  be 
accessed  from  underground  tunnels. 


5 
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4.1.2  Accessible  Sites  and  Exterior  Facilities:  New  Construction 


4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction.  An  acces¬ 
sible  site  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  ac'cessible  route  complying 
with  4.3  shall  be  provided  within  the  boundary 
of  the  site  from  public  transportation  stops, 
accessible  parking  spaces,  passenger  loading 
zones  if  provided,  and  public  streets  or  side¬ 
walks,  to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  compl>ing 
with  4.3  shaU  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces  or 
posts  into  circulation  paths  shall  comply  with 
4.4. 

(4)  Ground  surfaces  along  accessible  routes 
and  in  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self¬ 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4,6  shall  be 
provided  in  each  such  parking  area  in  con¬ 
formance  with  the  table  below.  Spaces  re¬ 
quired  by  the  table  need  not  be  provided  in  the 
particular  lot.  They  may  be  provided  in  a 
different  location  if  equivalent  or  greater 
accessibility,  in  terms  of  distance  from  an 
accessible  entrance,  cost  and  convenience  is 
ensured. 


TOTAL  PARKING 
IN  LOT 


1  to  25 
26  to  50 
51  to  75 
76  to  100 
101  to  150 
151  to  200 
201  to  300 
.301  to  400 
401  to  500 
501  to  1000 
1 00 1  and  over 


REQUIRED 
MINIMUM  NUMBER 
OF  ACCESSIBLE  SPACES 


2  percent  of  total 
20,  plus  1  for  each 
100  over  1000 


Except  as  provided  in  (b),  access  aisles  adja¬ 
cent  to  accessible  spaces  shall  be  60  in  • 
(1525  mm)  wide  minimum.  ' 


(b)  One  in  every  eight  accessible  spaces, 
but  not  less  than  one.  shall  be  served  by  an 
access  aisle  96  in  (2440  mm)  wide  minimum 
and  shall  be  designated  ‘Van  accessible"  as 
required  by  4.6.4.  The  vertical  clearance  at 
such  spaces  shaR  comply  with  4.6.5.  All  such 
spaces  may  be  grouped  on  one  level  of  a  park¬ 
ing  structure, 

EXCEPTION:  Provision  of  all  required  parking 
spaces  in  conformance  with  "Unlv'ersal  Paiklng 
Design"  (see  Appendix  A4.6.3)  is  permitted. 

(c)  If  passenger  loading  zones  are  pro¬ 
vided,  then  at  least  one  passenger  loading  zone 
shall  comply  with  4.6. 

(d)  At  facilities  providing  medical  care  or 
other  services  for  persons  with  mobility  im¬ 
pairments,  parking  spaces  complying  with  4.6 
shall  be  provided  in  accordance  with  4, 1 .2(5)(a) 
and  (b)  except  as  follows: 

(i)  Outpatient  units  and  facilities: 

10  percent  of  the  total  number  of  parking 
spaces  provided  serving  each  such  outpatient 
unit  or  facility; 

(ii)  Units  and  facilities  that  specialize  in 
treatment  or  services  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such 
unit  or  facility. 

(e) *  Valet  Parking.  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply¬ 
ing  with  4.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5la), 
5(b),  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  shall  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  batliing  units 
clustered  at  a  single  location,  at  least  live 
percent  but  no  less  than  one  toilet  unit  or 
bathing  unit  complying  with  4.22  or  4.23  shall 
be  installed  at  each  cluster  whenever  typical  . 
inaccessible  units  are  provided.  Accessible 
units  shall  be  identified  by  the  International 
Sj^bol  of  Accessibility  .  ..  -  . .  i  , ,  x  . 
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EXCEPTION:  Portable  toilet  units  at  construc¬ 
tion  sites  used  exclusively  by  construction 
personnel  are  not  required  to  comply  with 
4. 1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply 
with  4.30.1,  4.30.4.  4.30.5  and  4.30.6.  Other 
signs  which  provide  direction  to.  or  informa¬ 
tion  about,  functional  spaces  of  the  building 
shadl  comply  with  4.30.1,  4.30.2,  4.30.3.  and 
4.30.5.  Elements  and  spaces  of  accessible 
facilities  which  shall  be  identified  by  the 
International  Symbol  of  Accessibility  and 
which  shall  comply  with  4.30.7  are; 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities; 

(b)  Accessible  passenger  loading  zones; 

(c)  Accessible  entrances  when  not  all  are 
accessible  (inaccessible  entrances  shall  have 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance); 

(d)  Accessible  toilet  and  bathing  facilities 
when  not  all  are  accessible. 

4.1.3  Accessible  Buildings:  New  Con¬ 
struction.  Accessible  buildings  and  facilities 
shall  meet  the  following  minimum  require¬ 
ments: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entrances  with  all  accessible  spaces 
and  elements  within  the  building  or  facility. 

(2)  All  objects  that  oveiiiang  or  protrude  Into 
circulation  paths  shall  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  acces¬ 
sible  routes  and  in  accessible  rooms  and 
spaces  shall  comply  with  4.5. 

(4)  Interior  and  exterior  stairs  connecting 
levels  that  are  not  connected  by  an  elevator, 
ramp,  or  other  accessible  means  of  vertical 
access  shaill  comply  with  4.9. 

(5) *  One  passenger  elevator  complying  with 
4. 10  shall  serve  each  level,  including  mezza¬ 
nines.  in  all  multi-stoiy  buildings  and  facilities 
unless  exempted  below.  If  more  than  one 
elevator  is  provided,  each  passenger  elevator 
shall  comply  with  4. 10. 


EXCEPTION  1 :  Elevators  are  not.required: 

(a)  in  places  of  pubUc  accommodation  and 
commercial  facilities  that  are  less  than  three 
stories  or  that  have  less  than  3000  square  feet 
per  stoiy  unless  the  building  is  a  shopping 
center,  a  shopping  mall,  or  the  professional 
office  of  a  health  care  provider,  or  another  type 
of  facility  as  determined  by  the  Attorney  Gen¬ 
eral;  or 

(b)  to  the  upper  level  of  drawbridge  towers 
and  boat  traffic  towers,  lock  and  dam  control 
stations,  train  dispatching  towers,  and  similar 
structures  that  are  less  than  three  stories  and 
that  are  not  open  to  the  general  public  if  the 
floor  above  the  accessible  ground  floor  houses 
no  more  than  five  persons  and  is  less  than 
500  square  feet. 

The  elevator  exemptions  set  forth  in  para¬ 
graphs  (a)  and  (b)  do  not  obviate  or  limit  in  any 
way  the  obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
section  4.1.3.  For  example,  floors  above  or 
below  the  accessible  ground  floor  must  meet 
the  requirements  of  this  section  except  for 
elevator  service.  If  toilet  or  bathing  facilities 
are  provided  on  a  level  not  served  by  an  eleva¬ 
tor.  then  toilet  or  bathing  facilities  must  be 
provided  on  the  accessible  ground  floor.  In 
new  construction  if  a  building  or  facility  is 
eligible  for  exemption  but  a  passenger  elevator 
is  nonetheless  planned,  that  elevator  shall 
meet  the  requirements  of  4. 10  and  shall  serve 
each  level  in  the  building.  A  passenger  eleva¬ 
tor  that  provides  service  from  a  garage  to  only 
one  level  of  a  building  or  facility  is  not  required 
to  serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator  pent¬ 
houses.  mechanical  rooms,  piping  or  equip¬ 
ment  catwalks  are  exempted  from  this  require¬ 
ment. 

EIXCEPTION  3:  Accessible  ramps  complying 
wdth  4.8  may  be  used  in  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  of  this  guideline  and 
applicable  State  or  local  codes  may  be  used  in 
heu  of  an  elevator  only  under  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  in  assembly  occupancy. 
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(91*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  acces¬ 
sible.  accessible  means  of  egress  shall  be 
provided  in  the  same  number  as  required  for 
exits  by  local  building/life  safety  regulations. 
Where  a  required  exit  from  an  occupiabk  level 
above  or  below  a  level  of  accessible  exit  dis¬ 
charge  is  not  accessible,  an  area  of  rescue 
assistance  shall  be  provided  on  each  such  level 
(in  a  number  equal  to  that  of  inaccessible 
required  exits).  Areas  of  rescue  assistance 
shall  comply  with  4.3. 11.  A  horizontal  exit, 
meeting  the  requirements  of  local  building/life 
safety  regulations,  shall  satisfy  the  require¬ 
ment  for  an  area  of  rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

(10) *  Drinking  Fountains. 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  which  is  accessible  to  individuals  who 
use  wheelchairs  in  accordance  with  4.15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  (This  can  be  accommo¬ 
dated  by  the  use  of  a  “hi-lo”  fountain:  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan¬ 
dard  height  convenient  for  those  who  have 
difficulty  bending;  by  providing  a  fountain 
accessible  uiKler  4. 15  and  a  water  cooler,  or  by 
such  other  means  as  would  achieve  the  re¬ 
quired  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  foun¬ 
tain  or  water  cooler  is  provided  on  a  floor.  50 
percent  of  those  provided  shall  comply  with 
4. 15  and  shall  be  on  an  accessible  route. 

(1 1)  Toilet  Facilities.  If  toilet  rooms  are 
provided,  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other 
toilet  rooms  provided  for  the  use  of  occupants 
of  specific  spaces  (Le.,  a  private  toilet  room  for 
the  occupant  of  a  private  ofiice)  shall  be  adapt¬ 
able.  If  bathing  rooms  are  provided,  then  each 
public  and  conrnum  use  bathroom  shall  com¬ 
ply  with  4.23.  Accessible  toilet  rooms  and 
bathing  facilities  shall  be  on  an  accessible 
route. 


(12)  Storage,  Shelving  and  Display  Units. 

(a)  If  fixed  or  built-in  storage  facilities 
such  as  cabinets,  shelves,  closets,  and  drawers 
are  provided  in  accessible  spaces,  at  least  one 
of  each  type  provided  shall  contain  storage 
space  compl)ing  with  4.25.  Additional  storage 
may  be  provided  outside  of  the  dimensions 
required  by  4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupan¬ 
cies  shall  be  located  on  an  accessible  route 
complying  with  4.3.  Requirements  for  acces¬ 
sible  reach  range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  (for  example, 
light  switches  and  dispenser  controls)  shall 
comply  with  4.27. 

(14)  If  emergency  warning  systems  are 
provided,  then  they  shall  Include  both  audible 
alarms  and  visible  alarms  complying  with 
4.28.  Sleeping  accommodations  required  to 
comply  with  9.3  shall  have  an  alarm  system 
complying  with  4.28.  Emergency  warning 
systems  in  medical  care  facilities  may  be 
modified  to  suit  standard  health  care  alarm 
design  jM’actice. 

(15)  Detectable  warnings  shall  be  provided 
at  locations  as  specified  in  4.29. 

(16)  Building  Signage. 

(a)  Signs  which  designate  permanent 
rooms  and  spaces  shall  comply  with  4.30.1, 
4.30.4,  4.30.5  and  4.30.6. 

(b)  Other  signs  which  provide  direction  to 
or  information  about  functional  spaces  of  the 
building  shall  comply  with  4.30.1,  4.30.2, 
4.30.3,  and  4.30.5. 

EXCEPTION:  Building  directories,  menus, 
and  all  other  signs  which  are  temporary  are 
not  required  to  comply. 
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( 1 7)  Public  telephones. 

(a)  If  public  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shall  comply  with 
4.31.2  through  4.31.8  to  the  extent  required 
by  the  following  table: 

Number  of  each  type  Number  of  telephones 
of  telephone  provided  required  to  comply  with 
on  each  floor  4.31.2  through  4.31.8' 


1  or  more  single  unit 

1  bank* 

2  or  more  banks* 


1  per  floor 
1  per  floor 

1  per  bank.  Accessible 
unit  may  be  Installed  as 
a  single  unit  in  proximity 
(either  visible  or  with 
signage)  to  the  bank.  At 
least  one  public 
telephone  per  floor  shall 
meet  the  requirements 
for  a  forward  reach 
telephone.® 


‘  Additional  public  telephones  may  be  installed 
at  any  height.  Unless  otherwise  specified, 
accessible  telephones  may  be  either  forwcird  or 
side  reach  telephones. 

*  A  bank  consists  of  two  or  more  adjacent 
public  telephones,  often  installed  as  a  unit. 

®  EXCEPTION:  For  exterior  installations  only,  if 
dial  tone  first  service  is  available,  then  a  side 
reach  telephone  may  be  installed  instead  of  the 
required  forward  reach  telephone. 

(b) *  All  telephones  required  to  be  acces¬ 
sible  and  complying  with  4.31.2  through 
4.31.8  shall  be  equipped  with  a  volume  con¬ 
trol.  In  addition,  25  percent,  but  never  less 
than  one,  of  all  other  public  telephones  pro¬ 
vided  shall  be  equipped  with  a  volume  control 
and  shall  be  dispersed  among  all  types  of 
public  telephones,  including  closed  circuit 
telephones,  throughout  the  building  or  facility. 
Signage  complying  with  applicable  provisions 
of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.31.9: 

|i)  If  a  total  number  of  four  or  more 
public  pay  telephones  {including  both  interior 
and  exterior  phones)  is  provided  at  a  site,  and 


at  least  one  is  in  an  interior  location,  then  at 
least  one  interior  public  TTY  shall  be  provided. 

(ii)  If  an  interior  public  pay  telephone  is 
provided  in  a  stadium  or  arena,  a  convention 
center,  a  hotel  with  a  convention  center,  or  a 
covered  mall  subject  to  title  III  of  the  ADA  at 
least  one  Interior  public  TTY  shall  be  provided . 
in  the  facility.  In  stadiums,  arenas  zind  con¬ 
vention  centers  which  are  subject  to  title  11  of 
the  ADA.  at  least  one  public  TTY  shall  be 
provided  on  each  floor  level  having  a  public 
pay  telephone. 

(iii)  If  a  public  pay  telephone  is  located 
in  or  adjacent  to  a  hospital  emergency  room, 
hospital  recoveiy  room,  or  hospital  waiting 
room,  one  public  TTY  shall  be  provided  at  each 
such  location. 

(iv)  If  an  interior  public  pay  telephone  is 
provided  in  a  public  use  area  of  a  facility 
covered  by  title  II  of  the  ADA,  at  least  one 
interior  public  TTY  shall  be  provided  in  at  least 
one  public  use  area. 

(v)  If  an  interior  public  pay  telephone  is 
provided  in  the  secured  area  of  a  detention  or 
correctional  facility  subject  to  section  12,  then 
at  least  one  public  TTY  shall  also  be  provided 
in  at  least  one  secured  area.  Secured  areas 
are  those  areas  used  only  by  detednees  or 
Inmates  and  security  personnel. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

EXCEPTION:  This  requirement  does  not  apply 
to  the  secured  areas  of  detention  or  correc¬ 
tional  facilities  where  shelves  and  outlets  are 
prohibited  for  purposes  of  security  or  safety. 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to,  study  carrels 
and  student  laboratory  stations),  are  provided 
in  accessible  public  or  common  use  areas,  at 
least  five  percent,  but  not  less  than  one,  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 
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(19)*  Assembly  Areas. 


I  (a)  In  places  of  assembly  with  fixed  seat- 
i  ing.  accessible  wheelchair  locations  shaill 
!  comply  with  4.33.2,  4.33.3,  and  4.33.4  and 
I  shall  be  provided  consistent  ulth  the  following 
table: 

j  Capacity  of  Seating  Number  of  Required 
!  in  Assembly  Areas  Wheelchair  Locations 


4  to  25  1 

26  to  50  2 

51  to  300  4 

301  to  500  6 

over  500  6.  plus  1  additional 

space  for  each  total 
seating  capacity 
increase  of  100 

In  addition,  one  percent,  but  not  less  them  one. 

>  of  all  fixed  seats  shall  be  aisle  seats  with  no 
i  armrests  on  the  aisle  side,  or  removable  or 
j  folding  armrests  on  the  aisle  side.  E^ch  such 
I  seat  shall  be  identified  by  a  sign  or  marker. 

!  Signage  notifying  patrons  of  the  availability  of 
i  such  seats  shall  be  posted  at  the  ticket  office. 

Aisle  seats  are  not  required  to  comply  v.1th 
!  4.33.4. 
i 

I  (b)  This  paragraph  applies  to  assembly 

i  eU'eas  wdiere  audible  communications  are 
j  integral  to  the  use  of  the  space  (e.g..  concert 
I  and  lecture  halls,  playhouses  and  movie 

theaters,  meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 

■  persons,  or  if  they  have  audio-amplification 

I  systems,  and  (2)  they  have  fixed  seating,  shall 
I  have  a  permanently  installed  assistive  listening 
j  system  complying  with  4.33.  For  other  assem- 
1  bly  areas,  a  permanently  installed  assistive 

■  listening  system,  or  an  adequate  number  of 
I  electrical  outlets  or  other  supplementaiy 

!  wiring  necessary  to  support  a  portable 
i  assistive  listening  system  shall  be  provided, 
j  The  minimum  number  of  receivers  to  be  pro¬ 
vided  shall  be  equal  to  four  percent  of  the  total 
number  of  seats,  but  in  no  case  less  than  two. 
Signage  complying  with  applicable  provisions 
of  4.30  shall  be  installed  to  notify  patrons  of 
the  availability  of  a  listening  system. 

(20)  Where  automated  teller  machines  are 
provided,  each  machine  shall  comply  with  the 
requirements  of  4.34  except  where  two  or  more 
machines  are  provided  at  a  location,  then  only 
one  must  comply. 


EXCEPTION:  Drive-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.34.2  and  4.34.3. 

(2 1)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  pa¬ 
tients.  customers  or  employees,  five  percent  of 
dressing  rooms,  but  never  less  than  one,  for 
each  type  of  use  in  each  cluster  of  dressing 
rooms  shall  be  accessible  and  shall  comply 
with  4.35. 

Examples  of  types  of  dressing  rooms  are  these 
serving  different  genders  or  distinct  and  differ¬ 
ent  functions  as  in  different  treatment  or 
examination  facilities. 

{22}  Permanently-installed  (indoor  or  out¬ 
door)  swimming  pools  subject  to  title  II  of  the 
ADA  shall  be  designed  so  as  to  provide  at  least 
one  means  of  access  into  the  water,  if  such 
swimming  pools  are  Intended  for  recreational 
purposes  and  not  intended  solely  for  diving  or 
wading. 

4.1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

E^ch  addition  to  an  existing  building  or  faciiify 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi¬ 
sions  of  4.1.1  to  4.1.3,  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35 
and  the  special  application  sections.  E^ch 
addition  that  affects  or  could  affect  the  usabil¬ 
ity'  of  an  area  containing  a  primary’  function 
shall  comply  with  4. 1.6(2). 

4.1.6  Accessible  Buildings:  Alterations. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  shall  be  undertaken 
which  decreases  or  has  the  effect  of  decreasing 
accessibility'  or  usability  of  a  building  or  fac  ility 
below  the  requirements  for  new  construction 
at  the  time  of  alteration. 

(b)  If  existing  elements,  spaces,  or  com¬ 
mon  areas  are  altered,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4.1.1  to  4.1.3 
Minimum  Requirements  (for  New  Construc- 
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tlon).  If  the  applicable  provision  for  new 
construction  requires  that  an  element,  space, 
or  common  area  be  on  an  accessible  route,  the 
altered  element,  space,  or  common  area  Is  not 
required  to  be  on  an  accessible  route  except  as 
provided  in  4. 1 .6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function). 

(c)  If  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration  of 
a  room  or  space  in  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alteration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
impose  a  requirement  for  greater  accessibility 
than  that  which  would  be  required  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  in  a  building  are  being  altered  and  the 
elevators  are,  in  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  re¬ 
quired  to  the  stairs  connecting  levels  con¬ 
nected  by  the  elevator.  If  stair  roodlllcations  to 
correct  uqsafe  conditions  are  required  by  ot  her 
codes,  the  modifications  shall  be  done  in 
compliance  with  these  guidelines  unless 
technically  infeasible. 

(e)  At  least  one  interior  public  TTY  com¬ 
plying  with  4.31 .9  shall  be  provided  if: 

(i)  alterations  to  existing  buildings  or 
facilities  with  less  than  four  exterior  or  interior 
public  pay  telephones  woirld  increase  the  total 
niimber  to  four  or  more  telephones  with  at 

lea  si  one  in  an  interior  location;  or 

(ii)  alterations  to  one  or  more  exterior  or 
interior  public  pay  telephones  occur  in  an 
existing  building  or  facility  with  four  or  more 
public  telephones  with  at  least  one  in  an 
interior  location. 

(f)  If  an  escalator  or  stair  is  planned  or 
installed  where  none  existed  previously  and 
major  structural  modifications  are  necessary 
for  such  installation,  then  a  means  of  acces¬ 
sible  vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7, 
4.8,  4.10,  or  4.11. 

(g)  In  alterations,  the  requirements  f>f 
4. 1.3(9),  4.3.10  and  4.3.11  do  not  apply. 

(h) *  Entrances.  If  a  plarmed  alteration 
entails  alterations  to  an  entrance,  and  the 
building  has  an  accessible  entrance,  the 
entrance  being  altered  is  not  required  to 


comply  with  4. 1 .3(8),  except  to  the  extent 
required  by  4. 1 .6(2).  If  a  particular  entrance  Is 
not  made  accessible,  appropriate  accessible 
signage  indicating  the  location  of  the  nearest 
accessible  entrair^s)  shall  be  installed  at  or 
near  the  inaccessible  entrance,  such  that  a 
person  with  disabilities  will  not  be  required  to 
retrace  the  approach  route  from  the  inacces¬ 
sible  entrance. 

(i)  If  the  alteration  work  is  limited  solely  to 
the  electrical,  mechanical,  or  plumbing  system, 
or  to  hazardous  material  abatement,  or  auto¬ 
matic  sprinkler  retrofitting,  and  does  not 
involve  the  alteraticm  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4. 1 .6(2)  does  not  apply. 

(j)  EXCEPTION;  In  alteration  work,  if 
compliance  with  4. 1 .6  is  technically  infeasible, 
the  alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or 
features  of  the  building  or  facility  that  are 
being  altered  and  can  he  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Technically  Infeasible.  Means,  with 
respect  to  an  alteration  of  a  building  or  a  - 
facility,  that  it  has  little  likelihood  of  being 
accomplished  because  existing  structural 
conditions  would  require  removing  or  altering 
a  load-bearing  member  which  is  an  essential 
part  of  the  structural  frame;  or  because  other 
existing  physical  or  site  constraints  prohibit 
modification  or  addition  of  elements,  spaces,  or 
features  which  are  in  full  and  strict  compliance 
with  the  minimum  requirements  for  new 
construction  and  which  are  necessary  to 
provide  accessibility. 

(k)  EXCEPTION: 

(i)  Tliese  guidelines  do  not  require  the 
installation  of  an  elevator  in  an  altered  facility 
that  is  exempt  from  the  requirement  for  an 
elevator  under  4. 1.3(5). 

(ii)  The  exemption  provided  in  para¬ 
graph  (i)  does  not  obviate  or  limit  in  any  wray 
the  obligation  to  comply  witli  the  other  accessi¬ 
bility  requirements  established  in  these  guide¬ 
lines.  For  example,  alterations  to  floors  above 
or  below  the  ground  floor  must  be  accessible 
regardless  of  whetlier  the  altered  facility  has 
an  elev^ator.  If  a  facility  subject  to  the  elevator 
exemption  set  forth  in  paragraph  (i)  nonethe- 
Ies.s  has  a  passenger  elevator,  that  elevator 
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(ii)  Where  It  Is  technically  Infeasible  to 
alter  all  performing  areas  to  be  on  an  acces¬ 
sible  route,  at  least  one  of  each  type  of  per¬ 
forming  area  shall  be  made  accessible. 

tg)  Platform  Lifts  (Wlieelchalr  Lifts).  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4.11  and  applicable  state  or 
local  codes  may  be  used  as  part  of  an  acces¬ 
sible  route.  The  use  of  lifts  Is  not  limited  to 
the  four  conditions  in  Exception  4  of  4. 1.3(5). 

|h)  Dressing  Rooms.  In  alterations  where 
technical  infeasibilitj’  can  be  demonstrated, 
one  dressing  room  for  each  sex  on  each  level 
shall  be  made  accessible.  Where  only  unisex 
dressing  rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  lo  Rilfill  this 
requirement. 

4.1.7  Accessible  Buildings:  Historic 
Preservation. 

1 1 )  Applicability. 

(a)  General  Rule.  Alterations  to  a  quali¬ 
fied  historic  building  or  facility  shall  comply 
with  4.1.6  (Accessible  Buildings:  Alterations), 
the  applicable  technical  specifications  of  4.2 
through  4.35  and  the  .applicable  special  appli- 
t:at  ion  sc:ctlons  unless  it  is  determined  In 
accordance  with  the  procedures  in  4. 1.7(2) 
that  compliance  with  the  requirements  for 
accessible  routes  (exterior  and  Interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility  in  which  case  the  alternative  require¬ 
ments  in  4.1 .7(3)  may  be  u.se<l  for  the  feature. 

EXCEPTION:  If  it  is  detcrniincd  in  accordance 
with  the  procedures  in  4. 1.7(2)  that  it  Is  not 
feasible  to  provide  physical  access  to  a  quali¬ 
fied  historic  building  or  facility  in  a  manner 
that  will  not  threaten  or  destroy  the  historic 
significance  of  the  building  or  facility,  alterna¬ 
tive  methods  of  access  shall  be  provided  as 
required  by  28  CFR  35. 151(d)(2)  for  entities 
covered  by  title  II  of  the  ADA  and  28  CFR 
36.405(b)  for  entities  covered  by  title  III  of  the 
ADA. 

(b)  Definition.  A  qualified  historic  build¬ 
ing  or  facility  is  a  building  or  facility  that  Is: 

(i)  Listed  itii  or  eligible  for  listing  in  the 
National  Register  of  Hist oi^c  Placc.s;  or 
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(ii)  Designated  as  historic  under  an 
appropriate  Slate  or  local  law. 

(2)  Procedures. 

(a)  Alterations  to  Qualified  Historic  Build¬ 
ings  and  Facilities  Subject  to  Section  106  of 
the  National  Historic  Preservation  Act. 

(i)  Section  106  Process.  Section  106 
of  the  National  Historic  Preservation  Act 

(16  U.S.C.  4700  requires  that  a  Federal  agency 
with  jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency’s  undertak¬ 
ing  on  buildings  and  facilities  listed  in  or 
eligible  for  listing  in  the  National  Register  of 
Historic  Places  and  give  the  Advisory  Council 
on  Historic  Preservation  a  reasonable  opportu¬ 
nity  to  comment  on  the  undertaking  prior  to 
approval  of  the  undertaking. 

(ii)  ADA  Application.  Where  alterations 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  is  subject  to  section  106  of  the 
National  Historic  Preservation  Act,  the  Federal 
agency  with  jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process.  If  the 
State  Historic  Preservation  Ollicer  or  Advisory 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces¬ 
sible  routes  (exterior  and  Interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  in  4. 1 .71.3) 
may  be  used  for  the  feature. 

(b)  Alterations  to  Qualified  Historic  Build¬ 
ings  and  Facilities  Not  Subject  to  Section  106 
of  the  National  Historic  Preservation  Act. 

Where  alterations  are  undertaken  to  a  quali¬ 
fied  historic  building  or  facility  that  is  not 
subject  lo  section  106  of  the  National  Historic 
Preservation  Act,  If  the  entity  undertaking  the 
alterations  believes  that  compliance  with  the  - 
requirements  for  accessible  routes  (exteriw 
and  interior),  ramps,  entrances,  or  toilets 
would  threaten  or  destroy  the  historic  signift- 
canc:e  of  the  building  or  facility  and  that  the 
alternative  requirements  in  4. 1.7(3)  should  be 
used  for  the  feature,  the  entity  should  consult 
with  the  State  Historic  Preservation  Officer.  If 
the  State  Histcnic  Preservation  Officer  agrees 
that  compliance  with  the  accessibility  require¬ 
ments  for  accessible  routes  (exterior  and 
interior),  ramps,  entrances  or  toilets  would 
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4.2.4*  Clear  Floor  or  Groimd  Space  for 
Wheelchairs. 

4.2.4. 1  Size  and  Approach.  The  minimum 
clear  floor  or  ground  space  required  to  accom¬ 
modate  a  single,  stationziry  wheelchair  and 
occupant  Is  30  in  by  48  in  (760  mm  by 

1220  mm)  (see  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  be 
positioned  for  forward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  Relationship  of  Maneuvering  Clear¬ 
ance  to  Wheelchair  Spaces.  One  full  unob¬ 
structed  side  of  the  clear  floor  or  ground  space 
for  a  wheelchair  shall  adjoin  or  overlap  an 
accessible  route  or  adjoin  another  w’heelchair 
clear  floor  space.  If  a  clear  floor  space  is 
located  In  an  alcove  or  otherwise  confined  on 
all  or  part  of  three  sides,  additional  maneuver¬ 
ing  clearances  shall  be  pro\ided  as  shown  in 
Fig.  4(d)  and  (e). 

4.2. 4.3  Surfaces  for  Wheelchair  Spaces. 

Clear  floor  or  ground  spaces  for  wheelchairs 
shall  comply  with  4.5. 

4.2.5*  Forward  Reach.  If  the  clear  floor  space 
only  allows  forward  approach  to  an  object,  the 
maximum  high  forward  reach  allowed  shall  be 
48  in  (1220  mm)  (see  Fig.  5(a)).  The  minimum 
low  forward  reach  is  15  in  (380  mm).  If  the  , 
high  forward  reach  Is  over  an  obstruction, 
reach  and  clearances  shall  be  as  shown  In 
Fig.  5(b). 

4.2.6*  Side  Reach.  If  the  clear  floor  space 
allows  parallel  approach  by  a  person  in  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  be  54  in  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  in  Fig.  6(c). 

4.3  Accessible  Route. 

4.3.1*|General.  All  walks,  halls,  corridors, 
aisles,  \skywalks,  tunnels,  and  other  spaces 


24  max  depth 
for  min  clearance 
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(ili)*  In  addition,  at  counters  or  teller 
windows  with  solid  partitions  or  security 
glazing  separating  personnel  from  the  public, 
at  least  one  of  each  type  shatll  provide  a 
method  to  facilitate  voice  communication. 

Such  methods  may  include,  but  are  not  limited 
to.  grilles,  talk-through  baffles,  intercoms,  or 
telephone  handset  devices.  The  method  of 
communication  shall  be  accessible  to  both 
individuals  who  use  wheelchairs  and  individu¬ 
als  who  have  difficulty  bending  or  stooping.  If 
provided,  at  least  one  telephone  communica¬ 
tion  device  shall  be  equipped  with  volume 
controls  complying  with  4.31 .5.  Hand-oper- 
i  able  communications  devices,  if  provided,  shall 

I  comply  with  4.27.  1 

!  ! 

I  |4)*  Assistive  Listening  Devices.  (Reserved).  I 
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(5)  New  direct  connections  to  commercial, 
retail,  or  residential  facilities  shall,  to  the 
maximum  extent  feasible,  have  an  accessible 
route  compl)dng  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
f^uture  direct  connections  shall  be  on  an  acces¬ 
sible  route  connecting  boarding  platforms  and 
all  transportation  system  elements  used  by  the 
public. 

10.3.3  Existing  Facilities:  Alterations. 

(1)  For  the  purpose  of  complying  with 
4. 1.6(2)  (Alterations  to  an  Area  Containing  a 
Primary  Function),  an  area  of  primary  function 
shall  be  as  defined  by  applicable  provisions  of 
49  CFR  37.43(c)  (Department  of 
Transportation’s  ADA  Rule)  or  28  CFR  36.403 
(Department  of  Justice’s  ADA  Rule), 

10.4  Airports. 

10.4.1  New  Construction. 

(1)  Elements  such  as  ramps,  elevators  or 
j  other  vertical  circulation  devices,  ticketing 
areas,  security  checkpoints,  or  passenger 
waiting  areas  shall  be  placed  to  minimize  the 
;  distance  which  wheelchair  users  and  other 
1  persons  who  cannot  negotiate  steps  may  have 
I  to  travel  compared  to  the  general  public. 

j  (2)  The  circulation  path,  including  an  acces- 
I  sible  entrance  and  an  accessible  route,  for 
I  persons  with  disabilities  shall,  to  the  maxi- 
j  mum  extent  practicable,  coincide  v/ith  the 
\  circulation  path  for  the  general  public.  Where 
j  the  circulation  path  is  different,  directional 
signage  complying  with  4.30.1,  4.30.2,  4.30.3 
■  and  4.30.5  shall  be  provided  which  indicates 
!  the  location  of  the  nearest  accessible  entrance 
I  and  its  accessible  route. 

I 

I  (3)  Ticketing  areas  shall  permit  persons  with 
I  disabilities  to  obtain  a  ticket  and  check  bag- 
I  gage  and  shall  comply  with  7.2. 

\ 

(4)  WTiere  public  pay  telephones  are  pro¬ 
vided,  and  at  least  one  is  at  an  interior  loca¬ 
tion.  a  public  TTY  shall  be  provided  in  compli¬ 
ance  with  4.31.9.  Additionally,  if  four  or  more 
public  pay  telephones  are  located  in  any  of  the 
following  locations,  at  least  one  public  TTY 
shall  also  be  provided  in  that  location; 


10.3.3  Existing  Facilities:  Alterations 


(a)  a  main  terminal  outside  the 
security  areas; 

(b)  a  concourse  within  the  security 
areas:  or 

(c)  a  baggage  claim  area  in  a  terminal. 

Compliance  with  this  section  constitutes 
compliance  with  section  4.1.3(l’^(c), 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  £ui  accessible  route  complying  with 
4.3,  and  shall  have  space  immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  are  provided,  at  least  one  gate  shall 
comply  with  4. 13.  Gates  which  must  be 
pushed  open  by  wheelchair  or  mobility  aid 
users  shil  have  a  smooth  continuous  surface 
extending  from  2  in  (50  mm)  above  the  floor  to 
27  in  (685  mm)  above  the  floor. 

(6)  Terminal  information  systems  which 
broadcast  information  to  the  general  public 
through  a  public  address  system  shall  provide 
a  means  to  provide  the  same  or  eqiaivalent 
information  to  persons  with  a  hearing  loss  or 
who  are  deaf.  Such  methods  may  include,  but 
are  not  limited  to,  visual  paging  systems  using 
video  monitors  and  computer  technology.  For 
persons  with  certain  tyi>es  of  hearing  loss  such 
methods  may  include,  but  are  not  limited  to, 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  public  the  clock  face  shall  be  unclut¬ 
tered  so  that  Its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  light-on-dark  or 
dark-on-light.  WTiere  clocks  are  mounted 
overhead,  numerals  and/or  digits  shall  comply 
with  4.30.3.  Clocks  shall  be  placed  in  uniform 
locations  throughout  the  facility  to  the  maxi¬ 
mum  extent  practicable. 

(8) *  Security  Systems.  In  airports  covered 
by  title  II  of  the  ADA.  at  least  one  accessible 
route  complying  with  4.3  shall  be  provided 
through  fixed  security  barriers  at  each  single 
barrier  or  group  of  security  barriers.  A  group 
is  two  or  more  security  barriers  immediately 
adjacent  to  each  other  at  a  single  location. 
WTiere  security  barriers  incorporate  equipment 
such  as  metal  detectors,  fluoroscopes,  or  other 
similar  devices  which  cannot  be  made  acces- 
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sible,  an  accessible  route  shall  be  provided 
adjacent  to  such  security  screening  devices  to 
facilitate  an  equivalent  path  of  travel.  The 
path  of  travel  shall  permit  persons  with  dis¬ 
abilities  passing  through  security  barriers  to 
maintain  visual  contact  with  their  personal 
items  to  the  same  extent  provided  other  mem¬ 
bers  of  the'  general  public. 

EXCEPTION:  Doors,  doorways,  and  gates 
designed  to  be  operated  only  by  security 
personnel  shall  be  exempt  from  4.13.6,  4.13.9, 
4.13.11,  and  4.13.12. 


10.5  Boat  and  Ferry  Docks.  (Reserved). 


11. 

JUDICIAL.  LEGISLATIVE 
AND  REGULATORY 
FACILITIES. 

11.1* 

General.  In  addition  to  the  require- 

ments  in  4. 1  through  4.35,  judicial,  legislative 
and  regulatory  facilities  shall  comply  with  1 1. 
All  public  and  common  use  areas  are  required 
to  be  designed  and  constructed  to  comply  with 
section  4. 

11.2  Courtrooms.  Hearing  Rooms, 
and  Chambers. 

1 1.2. 1  Where  the  following  elements  are 
provided,  each  shall  be  on  an  accessible  route 
that  complies  with  4.3  and  coincides  with  the 
circulation  path  provided  for  all  persons  using 
the  element  and  shall  comply  with  the  follow¬ 
ing  provisions.  Those  elements  covered  in 
1 1.2. 1(4)  (which  are  designed  to  be  adaptable) 
must  be  located  on  an  accessible  route  at  the 
time  they  are  adapted. 

(1)  Doors  or  Gates.  Doors  or  gates  designed 
to  allow  passage  into  the  well  of  the  courtroom, 
the  witness  stand,  tlie  jury  box,  the  speaker’s 
rostrum,  or  other  areas  shall  comply  with 
4.13. 

(2) *  Jury  Boxes  and  Witness  Stands.  Each 
jury  box  and  witness  stand  shall  have  at  least 
one  accessible  wheelchair  space  complying 
with  4.33.2.  Readily  removable  seats  may  be 
installed  in  wheelchair  spaces  when  the  spaces 
are  not  required  to  accommodate  wheelchair 
users.  Accessible  spaces  shall  be  provided  in 
the  defined  area  of  the  jury  box  and  witness 
staiKl.  Fixed  counters  in  the  witness  stand 


shall  comply  with  4.32.  A  30  in  by  48  in 
(760  mm  by  1220  mm)  clear  floor  space  for  a 
forward  position  shall  be  provided  at  each  Jury 
box  and  witness  stand.  An  unobstructed 
turning  space  complj/^ng  with  4.2.3  shzdl  be 
provided  serving  each  area.  Where  provided 
for  use  by  the  witness  or  Juror,  controls  and 
operating  mechanisms  shall  comply  with 

4.27.3  and  4.27.4  except  that  the  maximum 
height  of  controls  and  operating  mechanisms 
shall  be  48  in  (1220  mm). 

EXCEPTION:  In  alterations  to  existing  facilities 
where  it  is  technically  infeasible  to  provide  a 
fixed  means  of  vertical  access  to  the  witness 
stand  and  jury  box,  clear  floor  space  shall  be 
provided  to  accommodate  a  portable  ramp 
complying  with  4.8  or  a  portable  lift  complying 
with  4. 1 1  as  long  as  Jurors  or  witnesses  with 
disabilities  are  inside  the  defined  area  of  the 
jury  box  and  witness  stand.  In  alterations, 
ramps  may  comply  with  4.1.6(3)(a). 

(3)  Spectator,  Press,  and  Other  Areas  with 
Fixed  !^ats.  Where  spectator,  press  or  other 
areas  with  fixed  seats  are  provided,  each  area 
shall  comply  with  4. 1.3(19)(a).  In  addition, 
vvdiere  the  spjectator  seating  capacity  exceeds 
50  and  is  located  on  one  level  that  is  not  tiered 
or  sloped,  wheelchair  spaces  shall  be  provided 
in  more  than  one  seating  row. 

(4) *  Fixed  Judges’  Benches,  and  Clerks’ 
Stations.  Fixed  judges’  benches,  and  clerks’ 
stations  shall  be  accessible  or  adaptable  and 
comply  with  4.32,  A  30  in  by  48  in  (760  mm 
by  1220  mm)  clear  floor  space  for  a  fonvard 
position  shall  be  provided  at  each  accessible 
bench  or  station.  An  unobstructed  turning 
space  complying  with  4.2.3  shall  be  provided 
serving  each  area.  Controls  and  operating 
mechanisms  shall  comply  with  4.27.3  and 

4.27.4  except  that  the  maximum  height  of 
controls  and  operating  mechanisms  shall  be 
48  in  (1220  mm).  If  the  high  forward  reach  is 
over  an  obstruction,  reach  and  clearances 
shall  be  as  shown  in  Fig.  5(b). 

Adaptable  means  that  maneuvering  clearances 
and  other  features  (e.g.,  fixed  controls)  shall  be 
designed  into  the  space  so  that  accessibility 
can  easily  be  provided.  For  example,  the 
judge’s  bench  may  be  designed  so  that  a  ramp 
complying  with  4.8  or  a  lift  complying  with 
4. 1 1  can  easily  be  install^  at  a  later  date 
provided  that  the  required  maneuvering  clear¬ 
ances  are  provided  to  approach,  enter,  and  exit 
the  ramp  or  lift.  Maneuvering  clearances  must 
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also  allow  an  indixidual  to  open  gates,  maneu-  (2)*  Fixed  or  Built-in  Seating  and  Tables.  At 


ver  at  the  bench  (e.g.,  knee  clearance),  and 
reach  any  fixed  controls  (e  g.,  alarm  buttons) 
and  electrical  outlets  that  are  integral  compo¬ 
nents  of  the  design.  ^ 

(5) *  Fixed  Bailiffs’  Stations.  Court  Reporters' 
Stations.  Litigants’  and  Coimsel  Stations. 

Fixed  or  built-in  stations,  including  tables  for 
bailiffs,  court  reporters,  litigants  and  counsel 
shall  comply  with  4.32.  A  30  in  by  48  in 

(760  mm  by  1220  mm)  clear  floor  space  for  a 
forward  position  shall  be  provided  at  each 
accessible  station.  Controls  and  operating 
mechanisms  shall  comply  with  4.27.3  and 
4.27.4  except  that  the  maximum  height  of 
controls  and  operating  mechanisms  shall  be 
48  in  (1220  mm).  If  the  high  forward  reach  is 
over  an  obstruction,  reach  and  clearances 
shall  be  as  shown  in  Fig.  5(b). 

(6)  Fixed  Lecterns.  Fixed  lecterns  shall 
provide  adjustable  heights.  At  least  one  height 
shall  be  from  28  in  to  34  in  (710  mm  to  865  mm) 
above  the  finish  floor  and  provide  knee  space 
at  least  27  in  (685  mm)  high,  30  in  (760  mm) 
wide,  and  19  in  (485  mm)  deep.  A  30  in  by 

48  in  (760  mm  by  1220  mm)  clear  floor  space 
for  a  forward  position  shall  be  provided.  Con¬ 
trols  and  operating  mechanisms  shall  comply 
with  4.27.3  and  4.27.4  except  that  the  ma^- 
mum  height  of  controls  and  operating  mecha¬ 
nisms  shall  be  48  in  (1220  mm). 

(7)  Fixed  Speakers’  Rostrums  and  Daises. 
Fixed  speakers’  rostrums  and  at  least  one  dais 
shall  be  accessible  and  comply  with  4.32.  A 
30  in  by  48  in  (760  mm  by  1220  mm)  clear 
floor  space  for  a  forward  position  shall  be 
provided  at  each  accessible  rostrum  and  dais. 
An  unobstructed  turning  space  complying  with 

4.2.3  shall  be  provided  serving  each  area. 

1 1.3  Jurv  Assembly  Areas  and  Jury 
Deliberation  Areas. 

11.3.1  Where  provided  in  areas  used  for  jury 
assembly  or  deUberation,  the  following  ele¬ 
ments  or  spaces  shall  be  on  an  accessible 
route  complying  with  4.3  and  shall  comply 
with  the  following  provisions: 

(1)  Refreshment  Areas.  Refreshment  areas, 
kitchenettes  and  fixed  or  built-in  refreshment 
dispensers  and  vending  machines  shall  comply 
with  the  technical  provisions  of  9.2. 2(7). 


least  five  percent,  but  not  less  than  one,  of 
fixed  or  built-in  seating  and  tables  shall  com¬ 
ply  with  4.32.  Readily  removable  seats  may  be 
installed  in  wheelchair  spaces  when  the  spaces 
eire  not  required  to  accommodate  wheelchair 
users. 

(3)  Drinking  Fountains.  Where  provided  in 
rooms  covered  under  1 1.3,  there  shall  be  a 
drinking  fountain  accessible  to  individuals  who 
use  wrheelchalrs  in  accordemce  with  4. 15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  This  can  be  accom¬ 
plished  by  the  use  of  a  “hi-lo"  fountain;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  staij- 
dard  height  convenient  for  those  who  have 
difficulty  bending;  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler;  or  by 
other  such  means  as  would  achieve  the  re¬ 
quired  accessibility  for  each  group. 

11.4  Courthouse  Holding  Facilities. 

11.4.1  Holding  Cells  -  Minimum  Num¬ 
ber.  Where  provided,  facilities  for  detainees, 
including  central  holding  cells  and  court-floor 
holding  cells,  shall  comply  with  the  following: 

(1)  Central  Holding  Cells.  Where  separate 
central  holding  cells  are  provided  for  adult 
male,  juvenile  male,  adult  female,  and  juvenile 
female,  one  of  each  type  shall  comply  with 

1 1 .4.  Where  central-holding  cells  are  pro¬ 
vided,  which  are  not  separated  by  age  or  sex, 
at  least  one  cell  complying  with  1 1 .4  shall  be 
provided. 

(2)  Court-Floor  Holding  Cells.  Where  sepa¬ 
rate  court-floor  holding  cells  are  provided  for  | 
adult  male,  juvenile  male,  adult  female,  and 
juvenile  female,  one  of  each  type  shall  comply 
with  11.4.  Where  court-floor  holding  cells  are 
provided,  and  are  not  separated  by  age  or  sex, 
courtrooms  shall  be  served  by  at  least  one  cel) 
complying  with  1 1 ,4. 

11.4.2  Requirements  for  Accessible 
Cells.  Accessible  cells  shall  be  on  an  acces¬ 
sible  route  complying  with  4.3.  Where  pro¬ 
vided,  the  following  elements  or  spaces  serving 
accessible  cells  shall  be  accessible  and  on  an 
accessible  route: 

(1)  Doors  and  Doorways.  All  doors  and 
doorways  to  accessible  spaces  and  on  an 
accessible  route  shall  comply  with  4.13. 
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■  EXCEPTION:  Doors  and  doorways  designed  to 
be  operated  only  by  security  personnel  shall  be 
exempt  from  4.13.6,  4.13.9,  4.13.10,  4.13.11 
and  4.13.12. 

(2) *  Restrooms.  Toilet  facilities  shall  comply 
with  4.22  and  bathing  facilities  shall  comply 
with  4.23.  Privacy  screens  shall  not  intrude 
on  the  clear  floor  space  required  for  fixtures  or 
the  accessible  route. 

(3) *  Beds.  Beds  shall  have  maneuvering 
space  at  least  36  in  (915  mm)  wide  along  one 
side.  Where  more  than  one  bed  is  provided  in 
a  cell,  the  maneuvering  space  provided  at 
adjacent  beds  may  overlap. 

(4)  Drinking  Fountains  and  W'ater  Coolers. 
Drinking  fountains  shall  be  accessible  to 
individuals  who  use  wheelchairs  in  accordance 
with  4. 15  and  shall  be  accessible  to  those  who 
have  difficulty  bending  or  stooping.  This  can 
be  accomplished  by  the  use  of  a  “hi-lo”  foun¬ 
tain;  by  providing  one  fountain  accessible  to 
those  who  use  wheelchairs  and  one  fountain  at 
a  standard  height  convenient  for  those  w4io 
have  difficulty  bending:  by  providing  a  foun¬ 
tain  accessible  under  4. 15  and  a  water  cooler; 
or  by  other  such  means  as  would  achieve  the 
required  accessibility  for  each  group. 

(5)  Fixed  or  Built-in  Seating  and  Tables. 
Fixed  or  built-in  seating,  tables  or  counters 
shall  comply  with  4.32. 

(6)  Fixed  Benches.  Fixed  benches  shall  be 
mounted  at  17  in  to  19  in  (430  mm  to  485  mm) 
above  the  finish  floor.  Tlie  structural  strength 
of  the  bench  attachments  shall  comply  with 
4.26.3. 

11.4.3*  Visiting  Areas.  The  following 
elements,  where  provided,  shall  be  located  on 
an  accessible  route  complying  with  4.3  and 
shall  comply  with  the  following  provisions; 

(1)  Cubicles  and  Counters.  At  least  five 
percent,  but  not  less  than  one,  of  fixed  cu¬ 
bicles  shall  be  accessible  according  to  4.32  on 
both  the  visitor  and  detainee  sides.  Where 
counters  are  provided,  a  portion  at  least  36  in 
(915  mm)  in  length  shall  comply  with  4.32  on 
both  the  visitor  and  detainee  sides. 


(2)  Partitions.  Solid  partitions  or  security 
glazing  that  separate  visitors  from  detainees 
shall  comply  with  7.2(3). 

11.5  Restricted  and  Secured  Entrances. 

Where  provided,  at  least  one  restricted  en¬ 
trance  and  one  secured  entrance  to  the  facility 
shall  be  accessible  in  addition  to  the  entrances 
required  by  4. 1.3(8).  Such  entrances  shall  be 
connected  by  an  accessible  route  complying 
with  4.3  to  all  accessible  spaces  or  elements 
within  the  building  or  facility  and  comply  with 
the  following; 

(1)  Restricted  Entrances.  Restricted  en¬ 
trances  are  used  by  judges,  court  personnel 
and  other  authorized  parties  on  a  controlled 
basis.  The  accessible  restricted  entrance  shall 
be  connected  by  an  accessible  route  to  public 
transportation  stops,  to  accessible  parking  and 
passenger  loading  zones  and  to  public  streets 
or  sidewalks  if  available  (see  4.3.2(1)).  In 
addition,  if  direct  access  is  provided  for  pedes¬ 
trians  from  an  enclosed  parking  garage  to  a 
restricted  entrance,  at  least  one  direct  en¬ 
trance  from  tlie  garage  to  the  restricted  en¬ 
trance  shall  be  accessible. 

(2)  Secured  Entrances.  Secured  entrances 
eu’e  used  by  detainees  and  detention  officers. 
Where  provided,  passenger  loading  zones  for 
detainees  shall  comply  with  4.6.6. 

EXCEPTION:  At  secured  entrances,  doors  and 
doorways  designed  to  be  operated  only  by 
security  personnel  shall  be  exempt  from 
4.13.6.  4.13.9,  4.13.10,  4.13.11  and  4.13.12. 

11.6  Security  Systems.  An  accessible 
route  complying  with  4.3  shall  be  provrided 
through  fixed  security  barriers  at  required 
accessible  entrances.  Where  security  barriers 
incorporate  equipment  such  as  metal  detec¬ 
tors.  fluoroscopes,  or  other  similar  devices 
which  cannot  be  made  accessible,  an  acces¬ 
sible  route  shall  be  provided  adjacent  to  such 
security  screening  devices  to  facilitate  an 
equivedent  path  of  travel. 

11.7*  Two-Way  Communication  Sys¬ 
tems.  Where  a  two-way  communication 
system  is  provided  to  gain  admittance  to  a 
facility  or  to  restricted  areas  within  the  facility, 
the  system  shall  provide  both  visible  and 
audible  signals  and  shall  comply  with  4.27. 
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11.8*  Electrical  Outlets.  Wiring,  and 
Conduit  for  Communication 
Systems. 


(3)  Receivers.  The  minimum  number  of  ! 

receivers  shall  be  four  percent,  but  not  less  I 
than  two.  of  the  room  occupemt  load,  as  deter-  | 
mined  by  applicable  State  or  local  codes.  ! 


(1)  Injudicial,  legislative,  or  regulatory 
facilities,  all  courtrooms,  hearing  rooms.  Jury 
deliberation  and  jury  orientation  rooms,  and 
meeting  rooms  designated  for  public  use  shall 
be  provided  with  the  following  to  support 
communication  equipment  for  persons  with 
disabilities: 

(a)  Electrical  outlets;  and 

(b)  Wiring,  conduit,  or  raceways. 

(2)  Within  the  courtroom,  electrical  outlets 
and  wiring,  conduit,  or  raceways  shall  be 
provided  to  serve  each  litigant  and  counsel 
station,  clerk  station,  court  reporter  station, 
jury  box,  witness  stand,  judge’s  bench  and 
spectator  area. 

(3)  These  electrical  outlets  shall  be  provided 
in  addition  to  those  convenience  outlets  re¬ 
quired  by  applicable  State  or  local  codes. 

11.9*  Permanently  Installed  Assistive 
Listening  Systems.  Permanently  installed 
assistive  listening  systems  complying  with 
I  4.33.6  and  4.33.7  shall  be  provided  in  judicial, 
legislative  and  regulatory  facilities  as  follows: 

(1)*  Judicial  Facilities.  In  judicial  facilities, 
50  percent,  but  not  less  than  one.  of  each  type 
of  courtroom  (at  least  one  of  which  shall  have  a 
jury  box,  where  one  is  provided)  shall  have  a 
permanently  installed  assistive  listening 
system.  In  addition,  50  percent,  but  not  less 
than  one,  of  each  of  the  following  types  of 
rooms  shall  have  a  permanently  installed 
assistive  listening  system:  hearing  rooms,  jury 
deliberation  rooms,  and  jury  orientation 
rooms. 

12)*  Legislative  and  Regulatory  Facilities.  In 
legislative  and  regulatory  facilities,  50  percent, 
but  not  less  than  one,  of  each  of  the  following 
types  of  rooms  shall  have  a  permanently 
installed  assistive  listening  system:  chambers, 
and  hearing  or  meeting  rooms  which  are 
designated  for  public  use  and  where  legislative 
or  regulatory  business  is  conducted.  In  addi¬ 
tion,  where  separate  chambers  are  pro\4ded  for 
a  bicameral  legislature  (i.e.,  house  and  senate), 
each  chamber  shall  have  a  permanently  in¬ 
stalled  assistive  listening  system. 


(4)  Signage.  An  informational  sign  comply-  j 
ing  with  4.30. 1 .  4.30.2,  4.30.3,  4.30.5  and  j 
4.30,7(4)  shall  be  posted  in  a  prominent  place  I 
indicating  the  availability  of  assistive  listening  : 
systems,  computer-aided  transcription  system, 
or  other  communication  equipment  for  persons 
with  vision  or  hearing  impairments. 


12 


DETENTION  AND 
CORRECTIONAL 
FACILITIES. 


12.1*  General.  This  section  applies  to  jails, 
holding  cells  in  police  stations,  prisons,  juve¬ 
nile  detention  centers,  reformatories,  and  other 
institutional  occupancies  where  occupants  are 
under  some  degree  of  restraint  or  restriction 
for  security  reasons.  Except  as  specified  in 
this  section,  detention  and  correctional  facili¬ 
ties  shall  comply  with  the  applicable  require¬ 
ments  of  4. 1  through  4.35.  All  common  use 
areas  serving  accessible  cells  or  rooms  and  all 
public  use  areas  are  required  to  be  designed 
and  constructed  to  comply  with  section  4. 


1 


1 


I 


EXCEPTION:  In  detention  and  correctional  1 

facilities  the  requirements  for  areas  of  rescue.  I 
assistance  in  4. 1.3(9),  4.3. 10,  and  4.3. 1 1  do  I 

not  apply.  In  addition,  the  requirements  of  i 

4. 1 .3(  16)  apply  only  to  public  use  areas.  j 


12.2  Entrances. 


12.2.1  Public  Entrances.  Entrances  used 
by  the  public,  including  those  that  are  se¬ 
cured.  shall  be  accessible  as  required  by 
4. 1.3(8).  Public  entrances  are  those  entrances 
used  by  the  general  public,  including  those 
used  by  both  visitors  and  Inmates  or  detain¬ 
ees. 


EXCEPTION:  Entrances,  doors  and  doorways 
designed  to  be  operated  only  by  security 
personnel  shall  be  exempt  from  4.13.6,  4.13.9, 
4.13.10,  4.13.11  and  4.13.12.  Doors  and 
doorways  not  operated  solely  by  security 
,  personnel  which  are  subject  to  security  re¬ 
quirements  that  prohibit  full  compliance  with 
I  these  provisions  shall  comply  to  the  maximum 
j  extent  feasible.  '  ^ 
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12.2.2  Other  Entrances.  Where  entrances 
used  by  Inmates  or  detainees  and  not  the 
general  public  are  provided,  at  least  one  such 
entrance  shall  comply  with  4. 14.  This  require¬ 
ment  is  In  addition  to  the  entrances  that  are 
required  to  be  accessible  by  4. 1.3(8).  WTiere 
provided,  passenger  loading  zones  serving 
entrances  subject  to  this  provision  shall  com¬ 
ply  with  4.6.6. 

EXCEPTION:  Entrances,  doors  and  doorways 
designed  to  be  operated  only  by  security 
personnel  shall  be  exempt  from  4.13.6,  4.13.9, 
4.13.10,  4.13.1 1  and  4.13.12.  Doors  and 
doorways  not  operated  solely  by  security 
personnel  that  are  subject  to  security  require¬ 
ments  that  prohibit  full  compliance  with  these 
provisions  shall  comply  to  the  maximum 
extent  feasible.  Entrances  subject  to  4. 14  are 
not  required  to  be  connected  by  an  accessible 
route  to  public  transportation  stops,  accessible 
parking,  or  public  streets  or  sidewalks. 

12.2.3  Security  Systems.  Where  security 
systems  are  provided  at  public  or  other  en¬ 
trances  required  to  be  accessible  by  12.2.1  or 
12.2.2,  an  accessible  route  complying  with  4.3 
shall  be  provided  through  fixed  security  barri¬ 
ers.  Where  security  barriers  incorporate 
equipment  such  as  metal  detectors,  fluoro- 
scopes,  or  other  similar  devices  which  cannot 
be  made  accessible,  an  accessible  route  shall 
be  provided  adjacent  to  such  security  screen¬ 
ing  devices  to  facilitate  an  equivalent  path  of 
travel. 

12.3*  Visiting  Areas.  In  non-contact  visit¬ 
ing  areas  where  Inmates  or  detainees  are 
separated  from  visitors,  the  following  elements, 
where  provided,  shall  be  accessible  and  located 
on  an  accessible  route  complying  with  4.3: 

(1)  Cubicles  and  Counters.  Five  percent,  but 
not  less  than  one.  of  fixed  cubicles  shall  be 
accessible  according  to  4.32  on  both  the  visitor 
and  detainee  or  inmate  sides.  Where  counters 
are  provided,  a  portion  at  least  36  in  (915  mm) 
in  length  shall  comply  with  4.32  on  both  the 
visitor  and  detainee  or  inmate  sides. 

EXCEPTION:  At  non-contact  visiting  areas  not 
serving  accessible  cells  or  rooms,  the  require¬ 
ments  of  12.3(1)  do  not  apply  to  cubicles  or 
counters  serving  detainees  or  Inmates. 

(2)  Partitions.  Solid  partitions  or  security 
glazing  separating  visitors  from  inmates  or 
detainees  shedl  comply  with  7.2(3). 


12.4  Holding  and  Housing  Cells  or 
Rooms:  Minimum  Number  and 
Dispersion. 

12.4.1*  Holding  Cells  and  General 
Housing  Cells  or  Rooms. 

(1)  Minimum  Number.  At  least  three  per¬ 
cent,  but  not  less  than  one.  of  the  total  num¬ 
ber  of  housing  or  holding  cells  or  rooms  pro¬ 
vided  in  a  facility  shall  comply  with  12.5. 

(2)  Dispersion.  Accessible  cells  or  rooms 
complying  with  12.5  shall  be  dispersed  among 
all  categories  and  types  of  gener^  housing  and 
holding  areas.  This  does  not  require  an  in¬ 
crease  in  the  minimum  number  specified  by 
12.4.1(1),  nor  does  it  require  proportionate 
distribution  of  accessible  cells  among  different 
categories  or  types  of  cells. 

12.4.2  Special  Holding  and  Housing 
Cells  or  Rooms.  In  addition  to  the  require¬ 
ments  of  12.4.1,  where  special  holding  or 
housing  cells  or  rooms  are  provided,  at  least 
one  serving  each  purpose  shall  comply  with 
12.5.  An  accessible  special  holding  or  housing 
cell  or  room  may  serve  more  than  one  purpose. 
Cells  or  rooms  subject  to  this  requirement 
include,  but  are  not  limited  to.  those  used  for 
purposes  of  protective  custody,  disciplinary 
detention,  detoxification,  and  medical  isola¬ 
tion. 

12.4.3*  Accessible  Cells  or  Rooms  for 
Persons  with  Hearing  Impairments.  In 

addition  to  the  requirements  of  12.4.1,  at  least 
three  percent,  but  not  less  than  one.  of  general 
housing  or  holding  cells  or  rooms  equipped 
with  audible  emergency  warning  systems  or 
permanently  instated  telephones  within  the 
cell  or  room  shall  comply  with  the  applicable 
requirements  of  12.6. 

12.4.4*  Medical  Care  Facilities.  Medical 
care  facilities  providing  physical  or  medical 
treatment  or  care  shall  comply  with  the  appli¬ 
cable  requirements  of  6. 1 ,  6.3  and  6.4,  if 
persons  may  need  assistance  in  emergencies 
and  the  period  of  stay  may  exceed  24  hours. 
Patient  bedrooms  or  cells  required  to  be  acces¬ 
sible  under  6. 1  and  6.3  shall  be  provided  in 
addition  to  any  medical  isolation  cells  required 
to  be  accessible  under  12.4.2. 
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12.4.5  Alterations  to  Cells  or  Rooms 


12.4.5  Alterations  to  Cells  or  Rooms. 

When  holding  or  general  housing  cells  or 
rooms  are  being  altered  in  an  existing  facility, 
or  portion  thereof,  at  least  three  percent  of  the 
number  being  altered  shall  be  made  accessible 
according  to  12.4. 1  until  the  number  of  acces¬ 
sible  cells  or  rooms  equals  the  total  number  of 
accessible  cells  or  rooms  required  for  the 
facility  under  12.4.1. 

12.5  Requirements  for  Accessible 
CeUs  or  Rooms. 

12.5.1  General.  Cells  or  rooms  required  to 
be  accessible  by  12.4  shall  comply  with  12.5. 

12.5.2  Minimum  Requirements.  Acces¬ 
sible  cells  or  rooms  shall  be  on  an  accessible 
route  complying  with  4.3.  Where  provided 
within  housing  or  holding  cells  or  rooms,  the 
following  elements  or  spaces  shall  be  acces¬ 
sible  and  connected  by  an  accessible  route. 

( 1 )  Doors  and  Doorways.  All  doors  and 
doorways  on  an  accessible  route  shall  comply 
with  4.13. 

EIXCEPTION;  Doors  and  doorways  designed  to 
be  operated  only  by  security  personnel  shall  be 
exempt  from  4.13.6,  4.13.9,  4.13.10,  4.13.1 1 
and  4. 13. 12.  Other  doors  and  doorways  not 
ojjerated  solely  by  security  personnel  which 
are  subject  to  security  requirements  that 
prohibit  full  compliance  with  these  provisions 
shall  comply  to  the  maximum  extent  feasible. 

(2) *  Restrooms.  At  least  one  toilet  facility 
shall  comply  with  4.22  and  one  bathing  facility 
shall  comply  with  4.23.  Privacy  screens  shall 
not  intrude  on  the  clear  floor  space  required 
for  fixt  ures  and  the  accessible  route. 

(3) *  Beds.  Beds  shall  have  maneuvering 
space  at  least  36  in  (915  mm)  wide  alcmg  one 
side.  Where  more  than  one  bed  is  provided  in 
a  room  or  cell,  the  maneuvering  space  provided 
ai  adjacent  beds  may  overlap. 

(4)  Drinking  Fountains  and  Water  Coolers. 
Drinking  fountains  shall  be  accessible  to 
individuals  who  use  wheelchairs  in  accordance 
with  4. 15  and  shall  be  accessible  to  those  who 
have  difficulty  bending  or  stooping.  This  can 
be  accomplished  by  the  use  of  a  "hi-lo"  foun¬ 
tain;  by  providing  one  fountain  accessible  to 
those  who  use  wheelchairs  and  one  fountain  at 


a  standard  height  convenient  for  tho,se  who 


have  difficulty  bending;  by  providing  a  foun¬ 
tain  accessible  under  4. 15  and  a  water  cooier, 
or  by  providing  other  such  means  as  would 
achieve  the  required  accessibility  for  each 
group, 

(5)  Fixed  or  Built-in  Seating  or  Tables.  Fixed 
or  built-in  seating,  tables  and  counters  shall 
comply  with  4.32. 

(6)  Fixed  Benches.  Fixed  benches  shall  be 
mounted  at  17  in  to  19  in  (430  mm  to  485  mm) 
above  the  finish  floor.  The  structural  strength 
of  the  bench  attachments  shall  comply  with 
4.26.3. 

(7)  Storage.  Fixed  or  built-in  storage  facili¬ 
ties  such  as  cabinets,  shelves,  closets,  and 
drawers,  shall  contain  storage  space  complying 
with  4.25. 

(8)  Controls,  All  controls  intended  for 
operation  by  inmates  shall  comply  with  4.27. 

(9)  Accommodations  for  persons  with  hear¬ 
ing  impairments  required  by  12.4.3  and  com¬ 
plying  with  12.6  shall  be  provided  in  acces.sible 
cells  or  rcKMUs. 

12.6  Visible  Alarms  and  Telephones, 

12.6.1  General.  Where  audible  emergency 
warning  systems  are  provided  to  serve  the 
occupants  of  holding  or  housing  cells  or 
rooms,  visible  adarms  complying  with  4,28,4 
shall  be  provided.  Where  permanently  In¬ 
stalled  telephones  are  provided  within  holding 
or  housing  cells  or  rooms,  they  shall  have 
volume  controls  complying  with  4.31.5. 

EXCEPTION:  Visible  alarms  are  not  required 
where  inmates  or  detainees  are  not  allowed 
independent  means  of  egress. 

12.6.2*  EqtilTalent  Facilitation.  For 

purposes  of  this  section,  equivalent  facilitation 
shall  include  the  installation  of  electrical 
outlets  (including  outlets  connected  to  a 
facility’s  central  alarm  system)  and  telephone 
wiring  in  the  cell  or  room  to  enable  inmates  or 
detainees  with  hearing  impairments  to  utilize 
portable  viable  alarms  and  communication 
devices  made  available  by  the  operator  of  the 
facility.  ,■  .  -  . 
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13.0  Accessible  Residential  Housing 


13. 


ACCESSIBLE 
RESIDENTIAL  HOUSING. 


13.1  General. 


(1)  This  section  applies  to  newly  constructed 
or  altered  resident!^  housing  facilities  contain¬ 
ing  single-family  and/or  multifamily  dwelling 
units  subject  to  title  II  of  the  ADA-  For  purposes 
of  this  section,  the  term  “dwelling  unit"  means  a 
single  unit  containing  rooms  and  spaces  for 
living,  bathing  and  sleeping  and  which  may 
provide  a  kitchen  or  food  preparation  area.  This 
section  does  not  apply  to  transient  lodging 
facilities  covered  by  section  9. 


(2)  Except  as  specified  in  this  section,  acces¬ 
sible  residential  housing  shall  comply  with  the 
applicable  requirements  of  4.1  through  4.35. 
All  public  and  common  use  areas  shall  be 
designed  and  constructed  to  comply  with 
section  4. 1  through  4.35.  “Public  use  areas" 
pertains  to  interior  or  e.xterior  spaces  of  a 
building  or  facility  that  are  made  available  to 
the  general  public.  As  used  in  this  section, 
“common  use  areas”  means  rooms,  spaces  or 
elements  inside  or  outside  of  a  building  or 
facility  that  are  made  available  solely  for  the 
use  of  residents  of  a  building  or  facility  or  their 
guests.  Common  use  areas  may  include,  but 
are  not  limited  to.  ha’’  ays.  lounges,  lobbies, 
laundry  rooms,  kitchens  outside  dwelling  units 
for  tenant  use.  refuse  rooms,  mail  rooms, 
recreational  areas,  storage  areas,  areas  used 
for  offlcial  functions  and  w'alks  among  and 
between  buildings.  The  term  “common  use” 
excludes  spaces  wholly  within  a  dwelling  unit. 


EXCEPTION  1 :  Elevators  are  not  required  in 
residential  facilities  that  are  less  than  four 
stories  provided  that  the  requirements  of 
13.1(2),  13.2  and  13.3  are  satisfied. 


EXCEPTION  2*:  Where  multiple  recreational 
facilities,  such  as  tennis  courts,  are  provided 
for  common  use  only,  at  least  one  of  each  type 
shall  be  designed  and  constructed  to  eomply 
with  section  4. 


13.2  Minimum  Number  and 
Dispersion. 


13.2.1*  New  Construction:  Minimum 
Number.  Accessible  dwelling  units  shall  be 
provided  as  follows: 


(1)  Five  percent  of  the  total  number  of 
dwelling  units  in  a  facility,  but  not  less  than 
one.  shall  comply  with  13.3  and  13.4.  In  a 
facility  with  more  than  two  dwelling  units. 
25  percent,  but  not  less  than  one.  of  the 
dw'elling  units  required  to  be  accessible  and 
complying  with  13.3  and  13.4,  shall  have  a 
roll-in  shower  complying  with  4.21. 


(2)  In  addition  to  those  dwelling  units  re¬ 
quired  to  be  accessible  by  13.2.1(1),  tw’o 
percent  of  the  total  number  of  dwelling  units  in 
a  facility,  but  not  less  than  one.  shall  comply 
with  13.4.  This  paragraph  does  not  require  an 
increase  in  the  total  number  of  dwelling  units 
planned  for  a  facility.  If  the  total  number  of 
dwelling  units  is  one.  that  dwelling  unit  shall 
meet  the  requirements  of  13.2.1(1). 


(3)  Where  special  purpose  residences  are 
provided  for  specific  employee  positions  and 
are  not  interchangeable  (e.g..  Governors’ 
mansions  and  university  Presidents’  resi¬ 
dences)  each  shall  comply  with  13.2.1(1). 
WTiere  such  residences  are  interchangeable, 
five  percent,  or  at  least  one  shall  be  accessible. 


13.2.2*  New  Construction:  Dispersion. 


(1)  Accessible  dwelling  units  shall  be  dis¬ 
persed  throughout  the  facility  so  as  to  provide 
p)eople  with  disabilities  a  choice  of  housing 
t>pes  comparable  to  and  integrated  with  those 
available  to  other  members  of  the  public.  In 
dispersing  accessible  units,  the  following 
factors  are  to  be  considered:  vertical  dispersion 
in  buildings  where  elevators  are  provided;  unit 
size:  rental  or  sale  price;  amenities  provided 
within  dwelling  units:  and  the  availability  and 
proximity  of  amenities  serving  dwelling  units. 


(2)  When  units  of  different  size  in  terms  of 
number  of  bedrooms  are  provided,  at  least  one 
of  each  unit  shall  comply  with  13.2. 1(1).  In 
dispersing  units  according  to  the  number  of 
bedrooms  provided,  compliance  with  this 
provision  is  required  regardless  of  whether  it  is 
necessary  to  exceed  the  number  required  to  be 
accessible  by  13.2.1(1)  unless  doing  so  will 
require  the  installation  of  an  elevator  w'here 
one  was  not  plcuined.  If  the  number  required 
in  13.2.1(1)  has  not  been  met.  units  sh^l  be 
dispersed  throughout  the  facility  according  to 
the  number  of  bedrooms  provided  to  the 
maximum  extent  feasible. 
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13.2.3*  Alterations:  Minimum  Number  and  Dispersion 


13.2.3*  Alterations:  Minimum  Number 
and  Dispersion. 

(1)  Minimum  Number:  When  dwelling  units 
are  Jiltered  in  an  existing  facility,  five'percent, 
but  not  less  than  one,  of  the  dwelling  units 
altered  shall  comply  with  the  requirements  of 
13.3  and  13.4  for  each  alteration  until  the 
number  of  accessible  dwelling  units  in  each 
facility  equals  the  number  required  to  be 
accessible  by  13.2.1(1).  In  addition,  two 
percent  but  not  less  than  one  of  the  altered 
dwelling  units  shall  comply  with  the  require¬ 
ments  of  13.4  until  the  number  of  accessible 
dwelling  units  equals  the  number  required  to 
be  accessible  by  13.2.1(2). 

(2)  Dispersion:  When  existing  dwelling  units 
are  ^tered  and  are  required  to  be  accessible 
they  shall  be  dispersed  according  to  13.2.2(1), 
to  the  maximum  extent  feasible. 

13.3  Requirements  for  Accessible 
Dwelling  Units. 

13.3.1  General.  The  requirements  of  13.3 
apply  to  dwelling  units  required  to  be  acces¬ 
sible  by  13.2.1(1)  and  13.2.3(1). 

13.3.2*  Minimum  Requirements.  An  acces¬ 
sible  dwelling  unit  shall  be  on  an  accessible 
route  complying  with  4.3  and  shall  have  the 
following  accessible  elements  and  spaces; 

(1)  Ancillary  Areas.  Spaces  and  facilities 
serving  individual  accessible  dwelling  units, 
including  but  not  limited  to,  entry  walks,  trash 
disposal  facilities,  storage  areas,  and  mail 
boxes,  where  provided,  shall  comply  with  4.1 
through  4.35. 

(2)  Maneuvering  Space.  Accessible  spaces 
shall  have  maneuvering  space  complying  with 

4.2.3  and  surfaces  complying  with  4.5. 

(.3)  Accessible  Route.  At  least  one  accessible 
route  complying  with  4.3  shall  connect  the 
accessible  entrances  with  all  accessible  spaces 
and  elements  within  the  accessible  dw’elling 
unit.  This  is  not  intended  to  require  an  eleva¬ 
tor  within  an  accessible  dw'elling  unit  as  long 
as  the  spaces  identified  in  13.3.2(1 1),  (12),  and 
1 1 3)  are  connected  by  an  interior  accessible 
route. 


(4)  Parking.  Parking  spaces  shall  comply 
with  4.6  and  shall  be  provided  in  accordance 
with  the  following: 

(a)  Where  ptarking  is  provided  for  resi¬ 
dents,  one  accessible  parking  space  shall  be 
provided  for  each  dwelling  unit  required  to  be 
accessible  by  13.2.1(1).  Van  spaces  shall  be 
provided  in  compliance  with  4. 1.2(5)(b).  If 
dwelling  units  are  provided  with  mdre  than  one 
type  of  parking  space  (e.g.,  stalls,  garages,  or 
carports)  then  required  parking  spaces  shall  be 
distributed  among  the  tjpes. 

(b)  WTiere  the  total  parking  provided  on  a 
site  exceeds  one  parking  space  per  dwelling 
unit,  not  less  than  two  percent,  but  no  less 
than  one  space,  pf  this  additional  parking  shall 
be  accessible.  Van  parking  shall  be  provided 
in  compliance  with  4.1.2(5)(b), 

EIXCEPnON:  Where  parking  spaces  are  as¬ 
signed  to  specific  dwelling  units,  the  require¬ 
ments  for  signage  under  4.6.4  apply  only 
duriiTg  the  tenancy  of  a  person  with  a 
disability. 

(5)  Elevators.  Elevators  shall  comply  with 
4.10. 

EIXCEPTION  1 ;  An  accessible  private  residence 
elevatoi* complying  with  the  following  may  be 
used  in  lieu  of  an  elevator  complying  with  4. 10 
to  connect  levels  within  an  individual  dwelling 
ui.it: 

(a)  Independent  Use  and  Operation.  The 
elevator  shall  facilitate  unassisted  entry, 
operation,  and  exit  from  the  elevator;  and, 

(b)  Inside  Dimension  of  Elevator  Cars. 
Elevator  cars  shall  provide  a  clear  floor  space 
in  compliance  wdth  4.2.4.  Car  gates  and  doors 
shall  be  positioned  at  the  ncinrow'  end(s)  of  the 
clear  floor  space.  The  cleareince  between  the 
car  platform  sill  and  any  hoistway  edge  shall 
be  1  - 1  /4  in  (32  mm)  maximum. 

EXCEPTION  2;  A  platform  lift  complying  with 
4.11  may  be  used  in  lieu  of  an  elevator  comply¬ 
ing  with  4. 10  to  connect  levels  within  an 
individual  dwelling  unit. 

(6) *  Doors.  Doors  intended  for  passage  into 
and  within  accessible  spaces  sheill  comply  with 
4. 13.  Entry  doors  shall  include  peepholes  for 
use  by  seated  individuals,  if  peepholes  are 
provided  for  other  dwelling  units  in  the  facility. 
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13.3.3  Bathrooms 


(7)  Entrances.  At  least  one  accessible 
entrance  to  the  dwelling  unit  shall  comply  with 
4.14.  Additional  entrances,  where  provided, 
should  comply  with  4.14. 

(8)  Storage.  At  least  one  of  each  t>pe  of  fixed 
or  built-in  storage  facility  in  accessible  spaces 
in  dwelling  units,  including  cabinets,  shelves, 
closets,  and  drawers  shall  comply  with  4.25. 
Storage  cabinets  in  kitchens  shall  comply  with 
13.3.4(10). 

(9)  Controls.  All  controls  in  accessible 
spaces  shall  comply  with  4.27.  Electric  circuit 
breaker  panels  and  those  portions  of  heating, 
ventilating,  and  air  conditioning  equipment 
requiring  regular  or  periodic  maintenance  and 
adjustment  by  the  resident  of  a  dwelling  unit 
shall  comply  with  4.27.  Inaccessible  controls 
are  permitted  where  redundant  controls 
complying  wnth  4.27  are  provided  in  close 
proximity. 

EXCEPTION:  This  requirement  shall  not  apply 
to  controls  on  air  distribution  registers  that  are 
placed  on  or  close  to  ceilings  or  floors. 

(10)  Alarms.  If  emergency  warning  systems 
are  pro\ided.  they  shall  include  audible  alarms 
complying  writh  4.28.2  and  visible  alarms 
compljlng  with  4.28.3. 

(11)  Bathrooms.  At  least  one  full  bathroom 
shall  comply  with  13.3.3.  A  full  bathroom 
shall  include,  at  a  minimum,  a  water  closet 
and  a  lavatory,  as  well  as  a  bathtub,  or 
shower,  or  a  combination  tub  and  shower. 

(12)  Kitchens.  If  provided,  the  kitchen  shall 
comply  with  13.3.4. 

(13)  Living  Spaces.  The  following  spaces 
shall  be  accessible  and  shall  be  on  an  acces¬ 
sible  route  complying  with  4.3: 

(a)  Living  areas. 

(b)  Dining  areas,  if  provided. 

(c)  Sleeping  areas  or  bedrooms  as  follows: 

(i)  In  dwelling  units  with  one  bedroom, 
one  bedroom. 

(ii)  In  dwelling  units  with  more  than  one 
bedroom,  at  least  two  bedrooms. 


(d)  Carports  and  garages,  serving  the 
accessible  dwelling  unit  and  their  routes  or 
connections  to  the  dwelling  unit. 

(e)  Patios,  decks,  terraces,  and  balconies, 
serving  accessible  levels  of  the  dwelling  unit. 

EXCEPTION:  The  requirements  of  4.13.8  and 
4.3.8  do  not  apply  to  patios,  decks,  terraces,  or 
balconies  where  it  is  necessary  to  utilize  a 
higher  door  threshold  or  a  change  in  level  to 
protect  the  integrity  of  the  unit  from  wind  or 
water  damage.  Where  this  exception  results  in 
level  changes  at  patios,  decks,  terraces  or 
balconies,  equivalent  facilitaticm  shall  be 
provided.  Equivalent  facilitation  in  residential 
housing  may  consist  of  providing  raised  deck¬ 
ing  or  a  ramp  to  provide'accessibility. 

(14)  Laundry  Facilities.  Laundry  facilities 
shall  comply  with  13.3.5  and  shall  be  located 
on  an  accessible  route  complying  with  4.3. 

13.3.3  Bathrooms.  Accessible  bathrooms 
shall  be  on  an  accessible  route  and  shall 
comply  with  the  following: 

(1)  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
into  the  clear  floor  space  required  for  any 
fixture  unless  the  maneuvering  space  required 
by  13.3.3(8)  is  provided  beyond  the  arc  of  the 
door  swing  within  the  room. 

(2)  Water  Closets.  Water  closets  shall  com¬ 
ply  with  4.16,  except  that  the  height  of  the 
water  closet  shall  be  between  1 5  in  (380  mm) 
smd  19  in  (485  mm)  measured  to  the  top  of  the 
toilet  seat. 

(3)  Lavatories  and  Mirrors.  Lavatories  and 
mirrors  shall  comply  with  4. 19.  If  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than 
44  in  (1120  mm)  above  the  floor.  Clear  floor 
space  complying  with  4.2.4  shall  be  provided 
at  the  medicine  cabinet. 

(4)  Bathtubs.  If  a  bathtub  is  provided,  it 
shall  comply  with  4.20. 

(5)  Showers.  If  a  shower  is  provided,  it  shall 
comply  with  4.21. 

(6)  Bathtub  and  Show'er  Enclosures.  Enclo¬ 
sures  for  bathtubs  or  shower  stalls  shall  not 
obstruct  controls  or  transfer  from  wheelchairs 
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onto  shower  or  bathtub  seats.  Enclosures  on 
bathtubs  shall  not  have  tracks  mounted  on  the 
tub’s  rims. 

(7)  Fixtures  and  Controls.  The  accessible 
fixtures  and  controls  required  in  an  accessible 
bathroom  shall  be  on  an  accessible  route.  The 
cleeu'  floor  space  at  fixtures  and  controls  and 
the  accessible  route  may  overlap. 

(8)  Maneuvering  Space.  Maneuvering  space 
complying  with  4.2.3  shall  be  provided. 

13.3.4  Kitchens.  If  kitchens  are  provided 
within  accessible  ^Jjvelling  units,  or  if  separate 
kitchen  facilities  serve  one  or  more  accessible 
dwelling  units,  they  shzill  comply  with  this 
section.  Accessible  kitchrens  and  their  compo¬ 
nents  shall  be  designed  to  allow  for  the  opera¬ 
tion  of  cabinet  and/or  appliance  doors  so  that 
all  cabinets  and  appliances  are  accessible  and 
usable.  Accessible  kitchens  shall  be  on  an 
accessible  route  complying  with  4.3  and  shall 
comply  with  the  following: 

1 1)  Maneuvering  Clearance.  Clearzuices 
between  all  opposing  base  cabinets,  counter 
tops,  appliances,  or  walls  shall  be  40  in 
(1015  mm)  minimum,  except  in  U-shaped 
kitchens,  where  such  clearance  shall  be  60  in 
(1525  mm)  minimum.  A  U-shaped  kitchen  is  a 
closed  end  space  having  fixtures,  storage  or 
other  usable  elements  on  three  sides. 

(2)  Clear  Floor  Space.  A  clear  floor  space 
complying  with  4.2.4  that  allows  either  a 
forward  or  a  parallel  approach  shall  be  pro- 
\ided  at  fixtures  and  appliances.  Such  fixtures 
and  appliances  shall  include,  but  are  not 
limited  to,  the  range  or  cooktop,  oven,  refrig¬ 
erator/freezer,  dishwasher,  and  trash  compac¬ 
tor.  Sinks  shall  have  a  forwcird  approach. 
Laundry  equipment  located  in  the  kitchen 
shall  comply  with  13.3.5. 

(3)  Controls.  All  controls  in  kitchens  shall 
comply  with  13.3.2(9). 

(4)  Counters.  At  least  one  36  in  (91.5  mm) 
length  of  counter  shall  provide  a  work  surface 
that  complies  with  the  following  requirements: 

(a)  The  counter  shall  be  mounted  at  a 
maximum  height  between  28  in  to  34  in 
(710  mm  to  865  mm)  above  the  floor,  mea¬ 
sured  from  the  floor  to  the  lop  of  the  counter 


surface,  or  shall  be  adjustable  to  provide  alter¬ 
native  heights  of  28  in,  32  in,  34  in  and  36  in 
(710  mm,  815  mm,  865  mm  and  915  mm) 
measured  from  the  floor  to  the  top  of  the 
counter  surface. 

fb)  Counter  thickness  and  supporting 
structure  shall  be  2  in  (50  mm)  maximum  over 
the  required  clear  floor  space. 

(c)  A  clear  floor  space  of  30  in  by  48  in 
(760  mm  by  1220  mm)  shall  allow  a  forward 
approach  to  the  counter.  Nineteen  inches 
(485  mm)  maximum  of  the  clear  floor  space 
may  extend  underneath  the  counter.  TTie 
knee  space  shall  have  a  minimum  clear  width 
of  30  in  (760  mm)  and  a  minimum  clear  depth 
of  19  in  (485  mm). 

(d)  There  shall  be  no  sharp  or  abrasive 
surfaces  under  such  counters. 

(5) *  Sinks.  The  sink  amd  its  surrounding 
counter  shall  comply  with  4.24.  The  sink  may 
be  adjustable  to  provide  alternative  heights  of 
28  in.  30  in,  32  in,  34  in.  and  36  in  (710  mm. 
760  mm,  815  mm.  865  mm  and  915  mm), 
measured  from  the  floor  to  the  top  of  the 
counter  surface  or  sink  rim.  The  total  length 
of  the  sink  and  counter  area  shall  be  30  in 
(760  mm)  minimum.  If  the  sink  is  adjustable, 
rough-ln  plumbing  shall  be  located  to  accept 
connections  of  supply  and  drain  pipes  for 
alternative  mounting  heights. 

(6) *  Cooktops.  If  cooktops  have  knee  spaces 
underneath,  they  shall  be  Insulated  or  other¬ 
wise  protected  on  the  exposed  contact  surfaces 
to  prevent  burns,  abrasions,  or  electric  shock. 
The  clear  floor  space  may  overlap  the  knee 
space,  if  provided,  by  19  in  (485  mm)  maxi¬ 
mum.  The  location  of  controls  for  cooktops 
shall  not  require  reaching  across  burners. 

(7) *  Ovens.  Ovens  shall  be  of  the  self¬ 
cleaning  type  or  be  located  adjacent  to  an 
accessible  or  adjustable  height  counter  with 
knee  space  below.  For  side  opening  ovens,  the 
door  latch  side  shall  be  next  to  the  open  - 
counter  space,  and  there  shall  be  a  pull-out 
shelf  under  the  oven  extending  the  full  width  of 
the  oven  and  not  less  than  10  in  (255  mm) 
when  fully  extended.  Wall  ovens  shall  not  have 
knee  spaces  underneath  the  oven.  Ovens  shall 
have  controls  on  front  panels  and  may  be 
located  on  either  side  of  the  door. 
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(8) *  Refrigerators  and  Freezers.  Provision 
shall  be  made  for  refrigerators  which  are; 

(a)  Of  the  vertical  side-by-side  refrigerator 
and  freezer  type:  or 

(b)  Of  the  over-and-under  type  and  have 
at  least  50  percent  of  the  freezer  space  no 
higher  than  54  in  (1370  mm)  above  the  floor. 

(c)  Freezers  with  less  than  100  percent  of 
the  storage  volume  within  the  limits  specified 
in  4.2.5  and  4.2.6  shall  be  the  self-defrosting 
type. 

(d)  Controls  for  refrigerator  and  freezer 
compzirtments  shall  comply  with  4.2.5  and 
4.2.6. 

(9)  Dishwashers.  Dishwashers  shall  be  front 
loading  machines. 

(10) *  Kitchen  Storage.  Kitchen  storage 
cabinets,  drawers,  and  shelf  areas  shall  have 
the  following  features: 

(a)  Maximum  height  shall  be  48  in 
(1220  mm)  for  at  least  one  shelf  of  all  cabinets 
and  storage  shelves  mounted  above  work 
counters. 

(b)  Door  pulls  or  handles  for  wall  cabinets 
^  lall  be  mounted  as  close  to  the  bottom  of 
cabinet  doors  as  practicable.  Door  pulls  or 
handles  for  base  cabinets  shall  be  mounted  as 
close  to  the  top  of  cabinet  doors  as  possible. 

13.3.5  Laundry  Facilities.  If  laundry 
equipment  is  provided  within  individual  acces¬ 
sible  dwelling  units,  or  if  separate  laundry 
facilities  serve  one  or  more  accessible  dwelling 
units,  then  they  shaill  meet  the  following 
requirements: 

(1)  Location.  Laundry  facilities  and  laundry 
equipment  shall  be  on  an  accessible  route. 

(2)  Washing  Machines  and  Clothes  Dryers. 

A  minimum  of  one  washing  machine  and  one 
clothes  dryer  in  each  common  use  laundry' 
room  shall  be  front  loading. 

(3)  Controls.  Laundry'  equipment  controls  on 
front  loading  machines  shall  comply  with  4.27. 


13.4  Requirements  for  Dwelling 
Units  Accessible  to  Persons  with 
Hearing  Impairments. 

13.4.1  General.  Dwelling  units  required  to 
be  accessible  by  13.2  must  comply  with  13.4. 

(1) *  Alarms.  Alarms  shall  comply  with 
13.3.2(10). 

EQUIVALENT  FACILITATION.  Where  single 
station  audible  alzums  are  provided,  equivalent 
facilitation  shall  include  the  installation  of 
electrical  outlets  to  accommodate  single  sta¬ 
tion  visible  alarms.  Where  building-wide 
audible  alarm  systems  are  provided,  equivalent 
facilitation  shall  include  the  installation  of  all 
necessary  connections  to  a  facility’s  central 
alarm  system  to  facilitate  integration  of  visible 
alarm  appliances.  For  the  purpose  of  equiva¬ 
lent  facilitation,  such  visible  alarm  appliances 
shall  be  provided  by  the  operator  of  the  facility 
during  the  tenancy  of  a  person  with  a  hearing 
impairment. 

(2)  Notification  Devices.  Permanently  in¬ 
stalled  visible  notification  devices  shall  serve 
all  kitchens,  bathrooms,  and  living,  sleeping 
and  dining  rooms.  Notification  devices  shall 
provide  visible  signals  to  alert  occupants  of 
incoming  telephone  calls  and  door  knocks  or 
bells.  Notification  devices  shall  not  be  con¬ 
nected  to  visible  alarm  signal  appliances. 
Visible  notification  devices  in  sleeping  rooms 
shall  have  controls  to  deactivate  the  signal. 

EQUIVALENT  FACILITATION.  Equivalent 
facilitation  shall  Include  telephone  and  other 
wiring  to  facilitate  use  of  notification  devices. 
For  the  purpose  of  equivalent  facilitation,  such 
notification  devices  shall  be  pro'/ided  by  the 
operator  of  the  facility  during  the  tenancy  of  a 
person  with  a  hearing  impairment. 

(3)  Telephones.  Permanently  installed 
telephones  shall  include  a  TTY  and  shall 
comply  with  4.31.5(1)  and  4.31.5(2).  An 
accessible  electrical  outlet  shall  be  provided 
within  48  in  (1220  mm)  of  each  telephone 
connection  to  facilitate  the  use  of  a  TTY. 

(4)  Entry  Doors.  Entry  doors  to  dwelling 
units  shall  have  peepholes  for  use  by  standing 
individuals  for  security  purposes. 
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14.  PUBLIC  RIGHTS-OF-WAY. 


14.1*  General.  All  areas,  elements,  and 
facilities  intended  for  pedestrian  access,  circu¬ 
lation.  and  use  that  are  constructed,  installed, 
or  altered  in  the  public  right-of-way  and  which 
are  subject  to  title  11  of  the  ADA  shall  comply 
with  14  and  with  provisions  of  4. 1  through 
4.35  that  are  not  otherwise  specified  in  this 
section. 

14.1,1  Definitions. 

Continuous  Passage.*  A  continuous  unob¬ 
structed  pedestrian  circulation  path  within  a 
public  sidewalk  connecting  pedestrian  areas, 
elements,  and  facilities  in  the  public  right-of- 
w'ay  to  accessible  routes  on  adjacent  sites.  A 
continuous  passage  is  pro\ided  in  lieu  of  an 
accessible  route  in  a  public  right-of-way. 


Site  Infeasibllity.  Existing  site  development 
conditions  that  prohibit  the  incorporation  of 
elements,  spaces,  or  features  which  are  in  full 
and  strict  compliamce  vrtth  the  minimum  j 

requirements  for  new  construction  in  the  j 

public  right-of-way  and  which  are  necessaiy?  j 

for  pedestrian  access,  circulation,  and  use. 

14.2*  New  Construction:  Minimum  | 

Requirements.  i 

14.2.1*  Public  Sidewalks.  Where  pro¬ 
vided,  public  sidewalks  shall  contain  a  con¬ 
tinuous  passage.  The  continuous  passage 
shall  connect  to  elements  covered  by  section 
14  and  accessible  routes  provided  on  adjacent  i 
sites.  Public  sidewalks  and  the  continuous  j 

passage  within  them  shall  comply  with  the  ! 

following  requirements:  | 

(1)  Width. 


Public  Right-Of-Way.  The  strip  of  land  within 
the  boundaries  of  which  a  public  road  and  its 
appurtenances  (e.g.,  shoulders,  parkways, 
borders,  and  public  sidewalks)  are  built  or  a 
public  pedestrian  easement  providing  access  to 
a  public  facility  through  adjacent  sites  or 
prop>erties. 

Public  Sidewalk.*  An  improved  exterior 
pathway  intended  for  jjedestria  >  ■  ase  along  a 
vehicular  way  in  the  public  right-of-way  or  in  a 
public  pedestrian  easement. 

Public  Sidewalk  Curb  Ramp.  A  combined 
ramp  and  landing  within  a  public  sidewalk  to 
accomplish  a  change  of  level  at  a  curbed  or 
otherwise  separated  street  crossing.  A  perpen¬ 
dicular  public  sidewalk  curb  ramp  runs  per¬ 
pendicular  to  and  cuts  through  the  curb;  it 
connects  to  a  street  crossing  at  the  bottom  of 
its  ramp  run  and  to  a  landing  at  the  top.  A 
diagon^  public  sidewalk  curb  ramp  is  a  vari¬ 
ant  of  a  perpendicular  public  sidewalk  curb 
ramp  that  is  located  at  the  midpoint  of  a  curb 
radius  and  serves  two  intersecting  crossing 
directions  at  a  comer.  A  parallel  public  side¬ 
walk  curb  ramp  has  a  ramped  surface  that  is 
coincident  with  the  public  sidewalk  and  runs 
parallel  to  the  curb  in  the  direction  of  travel;  it 
connects  to  the  public  sidewalk  at  the  top  and 
to  a  landing  at  the  bottom  of  its  run.  The 
landing  of  a  parallel  public  sidewalk  curb  ramp 
connects  to  ^e  street  crossing. 


fa)  The  minimum  cleai'  width  of  a  continu¬ 
ous  passage  shall  be  36  in  (915  mm).  If  a 
person  in  a  wheelchair  must  make  a  turn 
around  an  obstruction,  the  minimum  clear 
width  of  the  continuous  passage  shall  be  as 
showm  in  Fig.  7{a)  and  (b). 

(b)  Public  sidewalks  less  than  60  in 
(1525  mm)  in  continuous  width  shall  provide 
passing  space  at  reasonable  inteiy^s  not  to 
exceed  200  ft  (61  m).  Passing  space  shall  pro¬ 
vide  a  60  in  by  60  in  (1525  mm  by  1525  mm) 
minimum  clear  space  and  may  be  provided  at 
driveways,  at  building  entrances,'  and  at  public 
sidewalk  intersections. 

(2)  Slope. 

(a) *  The  minimum  feasible  public  sidewalk 
running  slope  consistent  with  slopes  estab¬ 
lished  for  adjacent  roadways  shall  be  prorided. 

(b) *  Public  sidewalk  cross  slope  shall  not 
exceed  1:50  (2  percent).  Where  public  side¬ 
walk  Intersections  in  the  public  right-of-way 
serve  two  directions  of  travel,  the  slope  in  any 
direction  shall  not  exceed  1:50, 

(3)  Surfaces. 

(a) ‘Surfaces  of  public  sidewalks  shall  be 
stable,  firm,  and  slip-resistant  and  shi^l  lie 
generally  in  a  continuous  plane  with  a  mini- 
.mum  of  surface  warping. 
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(b)  Changes  in  level  up  to  1  /4  in  (6  mm) 
may  be  vertic^  and  without  edge  treatment 
(see  Fig.  7(c)).  Changes  in  level  between  1  /4  in 
and  1/2  in  (6  mm  and  13  mm)  shall  be  beveled 
with  a  slope  no  greater  than  1:2  (see  Fig.  7(d)). 
Changes  in  level  greater  than  1/2  in  (13  mm) 
shall  be  accomplished  by  means  of  a  public 
sidewalk  curb  ramp  that  complies  wi^  14.2.4. 
a  ramp  that  complies  with  4.8  (Ramps),  or  an 
elevator  that  complies  with  4.10  (Elevators). 

(c)  Gratings  in  public  sidewalks  shall  have 
spaces  no  greater  than  1/2  in  (13  mm)  wide  in 
the  direction(s)  of  traffic  flow  and  shall  not  be 
located  in  the  continuous  passage. 

(d)  Where  public  sidewalks  cross  rail 
systems  at  grade,  the  surface  of  the  continu¬ 
ous  passage  shall  be  level  emd  flush  with  the 
rail  top  at  the  outer  edge  and  between  the 
rails.  The  horizontal  gap  on  the  inner  edge  of 
each  rail  shall  be  the  minimum  necessary  to 
allow  passage  of  wheel  flanges  and  shall  not 
exceed  2-1/2  in  (64  mm)  maximum. 

(4)  Separation.  Public  sidewalks  shall  be 
raised  to  curb  height  or  separated  from  vehicu¬ 
lar  ways  by  curbs,  planted  parkways,  or  other 
barriers,  which  shall  be  continuous  except 
where  interrupted  by  driveways,  alleys,  or 
connections  to  accessible  elements. 

EXCEPTION:  Unseparated  public  sidewalks 
may  be  constructed  along  undeveloped  front¬ 
ages  of  rural  roadways. 

14.2.2*  Protruding  Objects. 

(1)  Wall-Mounted  Objects.  Objects  project¬ 
ing  from  walls  (e.g.,  signs,  fixtures,  telephones, 
canopies)  with  their  leading  edges  between 

27  in  and  80  in  (685  mm  and  2030  mm)  above 
the  finished  public  sidewalk  shall  protrude  no 
more  than  4  In  (100  mm)  into  any  portion  of  a 
public  sidewalk  (see  Fig.  8(a)).  Objects  mounted 
with  their  leading  edges  located  less  than  27  in 
(685  mm)  or  more  than  80  in  (2030  mm)  above 
the  finished  public  sidewalk  may  project  any 
amount  provided  that  thqr  do  not  reduce  the  ’ 
required  continuous  passage  along  the  public 
sidewalk  (see  Figs.  8(a)  and  (b)). 

(2)  Pole-Mounted  Objects.  Free-st^ding 
objects  mounted  on  posts  or  pylons  may  over¬ 
hang  their  mountings  a  maximum  of  12  in 


(305  mm)  when  located  between  27  in  and 
80  in  (685  mm  and  2030  mm)  above  the 
finished  public  sidewalk  provided  that  they  do 
not  reduce  the  required  continuous  passage 
along  the  public  sidewalk  (see  Fig.  8(d)). 

(3)  Head  Room.  Where  the  vertical  clearance 
of  an  area  on  or  adjoining  a  public  sidewalk 
or  continuous  passage  is  less  than  80  in 
(2030  mm)  (e.g.,  at  the  underside  of  projecting 
stairs  or  other  elements  that  exceed  a  4  in 
(100  mm)  profile  when  mounted  from  a  wall), 
guardrails  or  other  barriers  shall  be  provided. 
Leading  edges  of  such  barriers  shall  be  located 
less  than  27  in  (685  mm)  above  the  finished 
public  sidewalk,  as  shown  in  Fig.  8(c-l).  Barri¬ 
ers  shall  not  reduce  the  required  continuous 
passage. 

14.2.3*  Fixed  Street  Furnishings.  Where 
provided  for  pedestrian  use  or  operation,  fixed 
street  furnishings  installed  on  or  adjacent  to  a 
public  sidewalk  and  accessed  from  the  public 
pedestrian  right-of-way  shall  be  connected  to 
the  continuous  passage  and  shall  comply  with 
the  applicable  following  provisions: 

(1)  Drinking  Fountains,  Where  drinking 
fountains  are  provided  at  a  location,  they  shall 
be  accessible  to  individusils  who  use  wheel¬ 
chairs  in  accordance  with  4.15  and  to  those 
who  have  difficulty  bending  or  stooping.  This 
can  be  accomplished  ^y  the  use  of  a  “hi-lo" 
fountain;  by  providing  one  fountain  accessible 
to  those  who  use  wheelchairs  and  one  fountain 
at  a  standard  height  convenient  for  those  who 
have  difficulty  bending,  or  by  such  other 
means  as  would  achieve  the  required  accessi¬ 
bility  for  each  group. 

(2)  Public  Telephones. 

(a)  Where  a  single  unit  public  telephone  is 
provided,  it  shall  comply  with  4.31.2  through 
4.31.8. 

(b)  Where  a  bank  of  telephones  (twu  or 
more  adjacent  public  telephones,  often  in¬ 
stalled  as  a  unit)  is  provided,  at  least  one 
telephone  per  bank  shall  comply  with  4.31.2 
through  4.31.8. 

(c)  All  public  telephones  shall  be  equipped 
with  volume  controls  complying  with  4.31.5(2) 
and  shall  be  hearing  aid  compatible. 
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(3)  Single  User  Toilet  Facilities.  Where  a 
single  user  toilet  facility  is  provided,  it  shall 
comply  uith  4.22.2  through  4.22.7. 

(4)  Fixed  Seating,  Tables,  and  Benches. 

(a)  Where  fixed  seating  and  tables  are 
provided  at  a  single  location,  at  least  five 
percent,  but  not  less  than  one.  shall  comply 
uith  4.32. 

(b)  Where  fixed  benches  are  provided  at  a 
single  location,  at  least  50  percent  shall  have  a 
back  and  armrests.  A  30  in  by  48  in  (760  mm 
by  1220  mm)  clear  ground  space  for  a  wheel¬ 
chair  shall  be  provided  at  one  end  of  at  least 
one  bench  at  each  location  where  fixed 
benches  are  provided. 

(5)  Bus  Shelters  and  Stops.  Where  a  bus 
stop  pad  is  provided,  it  shall  comply  with 

1 0.2. 1(1).  Where  a  bus  shelter  is  provided,  it 
shall  comply  with  10.2.1(2). 

(6)  Street  Identification  and  Other  Pedes¬ 
trian  Signage.  Where  provided  for  pedestrian 
use,  informational  and  directional  signage  and 
street  identification  signs  shall  comply  with 
4.30.2,  4.30.3,  and  4.^.5.  Where  bus  route 
identification  signs  are  provided  on  or  adjacent 
to  a  public  sidewalk,  they  shall  comply  with 
10.2.1(3). 

(7)  Other  Elements.  Where  provided,  other 
fixed  street  furnishings  intended  for  pedestrian 
operation  or  use.  such  as  information  kiosks, 
fire  alarm  boxes,  fixed  trash  receptacles  and 
similar  elements,  shall  comply  with  4.27. 

14.2.4*  Public  Sidewalk  Curb  Ramps. 

(1)  General. 

(a)  A  public  sidewalk  curb  nimp  and  level 
landing  complying  with  14.2.4  shall  be  pro¬ 
vided  wherever  a  public  sidewalk  crosses  a 
curb  or  other  change  in  level  at  each  street 
crossing  and  where  otherwise  required  in  this 
section  and  shall  be  connected  to  a  continuous 
passage  in  each  direction  of  travel. 

(b)  The  provisiens  (A  AJ  and  4.8  do  not 
apply  to  public  sidewalk  curb  ramps. 


(2)  Types  of  Public  Sidewalk  Curb  Ramps. 
Public  sidev^k  curb  ramps  shall  be  perpen¬ 
dicular  to  the  curb  at  street  crossings  and 
each  shall  have  a  level  landing  at  the  top  (see 
Figs.  58  and  59(a)).  At  marked  crossii^s,  the 
bottOTi  of  the  ramp  run.  exclusive  of  flared 
sides,  shall  be  wholly  contained  within  the 
markings  (see  Figs.  60  (a)  and  (b)).  Single  (i.e., 
diagonal  or  depressed  comer)  public  sidewalk 
curb  ramps  serving  two  street  crossing  direc¬ 
tions  and  built-up  (i.e..  projected)  public 
sidewalk  curb  ramps  are  not  permitted  in  new 
construction. 

EIXCEPTION;  Where  public  pedestrian  right-of- 
way  width  establish^  local  or  State  regula¬ 
tion,  guideline,  or  practice  will  not  accommo¬ 
date  a  perpendicular  public  sidewalk  curb 
ramp  and  landing  complying  with  14.2.4(2),  a 
parallel  public  sidewalk  curb  ramp  with  a  level 
landing  at  its  bott<Mii  shall  be  provided  instead 
of  a  perpendicular  public  sidewalk  curb  ramp 
(see  Fig.  59(b)).  At  marked  crossings,  the 
landing  at  the  bottom  of  the  ramp  run  shall 
be  wholly  contained  within  the  markings  (see 
Fig.  60(c)).  A  combination  of  parallel  and 
perpendicular  public  sidewalk  curb  ramps  and 
landings  may  also  be  provided  (see  Figs.  59(c) 
and  60(d)). 

(3)  Width.  Public  sidewalk  curb  ramps  shall 

be  36  in  (915  mm)  wide  minimum,  exclusive  of 
flared  sides.  ' 


Level  Landing  at  Top  of  Perpendfeuia'r  PjjbHe  , 
Sidewalk  Curb*  Ramp  ,, 

Fig.  58 


! 
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(4)*  Landings. 

(a)  Where  a  perpendicular  public  sidewalk 
curb  ramp  is  provided,  a  landing  the  width  of 
the  public  sidewalk  curb  ramp  shall  be  pro¬ 
vided  at  the  top  of  the  ramp  run  (see  Fig.  58). 
The  slope  of  the  landing  shall  not  exceed  1  ;50 
in  any  direction.  The  landing  shall  be  48  in 
(1220  mm)  minimum  in  length  and  shall 
connect  to  the  continuous  passage  in  each 
direction  of  travel. 

(b)  Where  a  paraiiei  public  sidewalk  curb 
ramp  is  provided,  as  permitted  in  14.2.4(2) 
Exception,  a  landing  the  width  of  the  parallel 
public  sidewalk  curb  ramp  and  a  minimum  of 
60  in  (1525  mm)  in  length  in  the  direction  of 
the  ramp  run  shall  be  provided  at  the  bottom 
of  the  parallel  public  sidewalk  curb  ramp.  The 
slope  of  the  landing  shall  not  exceed  1:50  in 
any  direction.  At  marked  crossings,  the  re¬ 
quired  landing  at  the  bottom  of  the  parallel 
public  sidewalk  curb  ramp  shall  be  wholly 
contained  within  the  markings. 

(c)  Where  parallel  and  perpendicular 
public  sidewalk  curb  ramps  are  combined  to 
serve  a  street  crossing,  as  permitted  in 
14.2.4(2),  the  landing  required  for  the  perpen¬ 
dicular  pubUc  sidew'alk  curb  ramp  may  be 
coincident  with  that  pro\1ded  for  the  parallel 
public  sidewalk  curb  ramp. 


Perpendicular  Public  Sidewalk  Curb  Ramp 


Parallel  Public  Sidewalk  Curb  Ramp 


(5)  Slope.  The  minimum  feasible  running 
slope  sh^l  be  provided  for  any  public  sidewalk 
curb  ramp  and  shall  be  measured  from  a  level 
plane,  as  shown  in  Fig.  61.  The  maximum 
running  slope  of  any  public  sidewalk  curb 
ramp  shall  be  1:12.  The  maximum  cross  slope 
of  any  public  sidewalk  curb  ramp  shall  be 
1:50. 


EXCEPTION:  A  parallel  public  sidewalk  curb 
ramp  allowed  by  14.2.4(2)  Exception  shall  have 
a  maximum  slope  of  1:12  when  measured  from 
a  level  plane  as  showm  in  Fig.  61  but  shall  not 
be  required  to  exceed  96  in  (2440  mm)  in 
length. 


Combined  (Parallel/Perpendicular)  PubUc 
Sidewalk  Curb  Ramp 


(6)  Edges.  Where  a  side  of  a  perpendicular 
public  sidewalk  curb  ramp  is  contiguous  with 
a  public  sidewalk,  it  shall  be  flared,  with  a 
slope  of  1:10  maximum.  A  perpendicular 
public  sidewalk  curb  ramp  may  have  a  re¬ 
turned  side  or  flare  of  any  slope  when  not 
contiguous  with  a  public  sidewalk  or  where 
protected  by  a  guardrail  or  other  barrier. 


Fig.  59 

Public  Sidewalk  Curb  Ramps 

Note:  See  new  construction  and  alteration 
provisions  for  minimum  dimensions  for  public 
sidewalk  curb  ramps  shown  in  Figure  59. 
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(7)  Surfaces. 

(a)  The  surface  of  a  public  sidewalk  curb 
ramp  shall  be  stable,  firm  and  slip-resistant. 
Gratings  and  similar  access  covers  shall  not  be 
located  on  public  sidewalk  curb  ramps  or 
landings.  The  surface  of  a  perpendicular 
public  sidewalk  curb  ramp  or  the  landing  of  a 
parallel  public  sidewalk  curb  ramp  shall 
contrast  visually  with  adjoining  public  side¬ 
walk  surfaces,  either  light-on-dark  or  daiit-on- 
Jight. 

(b)  Delectable  Warnings.  (Reserv'ed). 

(8)  Transitions.  Transitions  shall  be  flush  • 
and  free  of  abrupt  changes.  Counter  slopes  of 
adjoining  gutters  and  road  surfaces  connecting 
to  the  fill!  width  of  a  public  sidewalk  curb 
ramp  shall  be  1 :20  maximum  for  a  distance  of 
24  in  (610  mm)  as  measured  from  the  base  of 
the  public  sidewalk  curb  ramp  or  landing  edge 
at  the  street  (see  Fig.  61).  Gratings  or  similar 
access  covers  shall  not  be  located  in  the  area 
at  the  base  of  the  public  sidewalk  curb  ramp 
or  landing. 

(9)  Obstructions.  Public  sidewalk  curb 
ramps  shall  be  located  or  protected  to  prevent 
their  obstruction  by  parked  vehicles. 

14.2.5  Pedestrian  Street  Crossings. 

Where  provide  pedestrian  street  crossings  at, 
above,  or  below  street  grade  shall  compl>'  with 
the  applicable  following  provisions  and  be 
connected  to  the  continuous  passage: 

{ 1  )•  Crossing  Controls. 

(a)  Controls.  Controls  shall  be  raised 
from  or  flush  with  their  housings  and  shall  be 
a  minimum  of  2  in  (51  mm)  In  the  smallest 
dimension.  The  force  required  to  activate 
controls  shall  be  no  greater  than  5  Ibf  (22.2  N). 

(b)  Location.  Controls  shall  be  located  as 
close  as  practicable  to  the  public  sidewalk 
curb  ramp  serving  the  controlled  crossing  and 
shall  permit  operation  from  a  clear  ground 
space. 

(c)  Mounting  Height.  Pedestrian-actuated 
crossing  controls  shall  be  a  maximum  of  42  in 
(1065  mm)  above  the  finished  public'  sidewalk. 


(d)  Clear  Ground  Space.  A  stable,  firm, 
and  slip-resistant  area  a  minimum  of  30  in  by 
48  in  (915  mm  by  1220  mm)  and  complying 
with  4.2.4(1)  and  (2)  shall  be  provided  to  allow 
for  a  forward  or  parcel  approach  to  the 
controls.  Where  a  parallel  approach  is  pro¬ 
vided,  controls  shall  be  within  10  in  (2^  mm) 
horizontally  of  and  centered  on  the  clear 
ground  space.  Where  a  forward  approach  Is 
provided,  controls  shall  abut  and  be  centered 
on  the  clear  ground  space. 

(2) *  Marked  Crossings.  Marked  crossings 
shall  be  delineated  in  materials  or  markings 
that  provide  a  visual  contrast  with  the  surface 
of  the  street. 

(3) *  Islands.  Raised  islands  in  crossings 
shall  be  cut  through  level  with  the  street  or 
have  public  sidewalk  curb  ramps  at  both  sides 
and  a  level  area  48  in  (1220  mm)  long  mini¬ 
mum  and  a  minimum  of  36  in  (915  mm)  wide 
in  the  part  of  the  island  Intersected  by  the 
crossings  (see  Figs.  60(a)  and  (b)). 

(4) *  Pedestrian  Overpasses  and  Under¬ 
passes.  Where  a  public  sidewalk  is  provided  j 
on  a  grade-separated  overpass  or  underpass,  ! 
changes  in  level  shall  be  accomplished  by  a  ! 
ramp  or  elevator  complying  with  4.8  or  4. 10.  I 
Stairs  serving  an  underpass  or  overpass  shall  | 
comply  with  4.9. 

14.2.6  Vehiculai  Ways  and  Facilities. 

Where  the  following  elements  are  provided  on 
or  adjacent  to  a  public  right-of-way  for  pedes¬ 
trian  use  by  motorists,  the  elements  shall  be 
ser\'ed  by  a  continuous  passage  and  shall 
comply  with  the  following  pro\1sions: 

(1)*  On-Street  Parking. 

I 

(a)  Where  on-street  public  convenience  { 
parking  is  provided  in  commercial  districts  and 
at  civic  buildings,  accessible  on-street  parking  ! 
spaces  shall  be  included  in  the  total  provided 
in  the  project  or  project  area  in  accordance 
with  the  table  in  4.1.2(5)(a).  Accessible  spaces 
shall  not  be  smaller  in  width  or  length  than 
that  specified  by  the  local  jurisdictions  for 
other  spaces.  The  accessible  spaces  shall  be 
provided  at  locations  with  minimum  street  and 
public  sidewalk  slope  to  the  extent  this  is 
consistent  with  reasonable  dispersion  within 
the  overall  project  area  in  which  they  are 
provided. 
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Slope  s  Y:X 
where  X  Is  level  plane 

Adjoining  slope  shall 
not  exceed  1:20 


fiiiiiiiiiiiiitHiititii 


Cross  street 


Fig.  61 

Measurement  of  Public  Sidewalk  Curb  Ramp  Slope 


(b)  Accessible  on-street  parking  spaces 
shall  comply  with  the  following  provisions: 

(i)  Parallel  Parking  Spaces.  A  60  in 
(1525  mm)  wide  minimum  parallel  access  aisle 
shall  be  provided  at  street  level  the  full  length 
of  the  accessible  parking  space.  The  parallel 
access  aisle  shall  connect  at  the  head  or  foot  of 
the  parking  space  to  a  60  in  (1525  mm)  wide 
minimum  perpendicular  access  aisle  which 
shall  extend  the  full  width  of  the  parking 
space.  A  public  sidewalk  curb  ramp  complying 
with  14.2.4  shall  connect  the  access  aisles  to 
the  continuous  passage.  Two  parallel  parking 
spaces  may  share  a  perpendicular  access  aisle. 
TTie  driving  lane  shall  not  encroach  on  any 
required  access  aisle.  (See  Fig.  62). 

EXCEPTION:  Where  the  width  of  the  public 
pedestrian  right-of-way  between  the  curb  and 
boundary  of  the  public  right-of-way  is  less 
than  12  ft  (3660  mm),  a  parallel  access  aisle  is 
not  required  in  parallel  parking  spaces. 

(il)  Perpendicular  Parking  Spaces.  A 
60  in  (1525  mm)  wide  minimum  parallel 
access  aisle  shall  be  provided  at  street  level  the 
full  length  of  the  accessible  parking  space.  A 
public  sidewalk  curb  ramp  complying  with 
14.2.4  shall  connect  the  access  aisle  to  the 
continuous  passage.  Two  perpendicular 
parking  spaces  may  share  an  access  aisle 
(see  Fig.  9). 

(iil)  Angled  Parking  Spaces.  A  60  in 
(1525  mm)  wide  minimum  parallel  access  aisle 
shall  be  provided  at  street  level  the  full  length 
of  the  accessible  parking  space.  A  public 
sidewalk  curb  ramp  complying  with  14.2.4 
shall  connect  the  access  aisle  to  the  continu¬ 
ous  passage. 


Single  accessible  parking  space  with  parallel  public 
sidewalk  curb  ramp 


Fig.  62 

Examples  of  Accessible  Parallel 
On>Street  Parking  Spaces 
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(iv)  Van-Accessible  Parking  Spaces. 
Where  perpendicular  or  angled  parking  is 
provided,  one  in  every  eight  accessible  parking 
spaces  within  the  project  area,  but  not  less 
than  one.  shall  be  served  by  a  parallel  access 
aisle  that  is  96  in  (2440  mm)  wide  minimum. 

(v)  Signage.  Accessible  parking  spaces 
shall  be  designated  as  reserved  by  a  sign  that 
complies  with  4.30.7.  Spaces  complying  with 
14.2.6(l)(b)(iv)  shall  contain  an  additional  sign 
“Van  Accessible"  mounted  below  the  symbol  of 
accessibility.  Signs  shall  be  located  so  they 
cannot  be  obscured  by  a  vehicle  parked  in  the 
space. 

(2)  Parking  Meters. 

(a)  Parking  meter  controls  shall  be  42  in 
(1065  mm)  maximum  above  the  finished  public 
sidewalk.  Controls  and  operating  mechanisms 
shall  be  operable  with  one  hand  and  shall  not 
require  ti^t  grasping,  pinching,  or  twisting  of 
the  wrist.  The  force  required  to  activate  con¬ 
trols  shall  be  no  greater  than  5  Ibf  (22.2  N). 

(b)  Where  parking  meters  serve  accessible 
parking  spaces,  a  stable,  firm,  and  slip-resis¬ 
tant  clear  ground  space  a  minimum  of  30  in  by 
48  in  (760  mm  by  1220  mm),  shall  be  provided 
at  the  controls  and  shall  comply  with  4.2.4. 1 
and  4.2.4.2.  Where  only  a  par^lel  approach 

is  provided,  controls  shall  within  10  in 
(255  mm)  horizontally  of  and  centered  on  the 
clear  ground  space.  Where  only  a  forward 
approach  is  provided,  controls  shall  abut  and 
be  centered  on  the  clear  ground  space.  Park¬ 
ing  meters  shall  be  located  at  or  near  the  head 
or  foot  of  the  parking  space  so  as  not  to  inter¬ 
fere  with  the  operation  of  a  side  lift  or  a  pas¬ 
senger  side  transfer. 

(3)  Passenger  Loading  Zones. 

(a)  Each  passenger  loading  zone  shall 
provide  a  par^lel  access  aisle  at  least  60  in 
(1525  mm)  wide  and  20  ft  (6. 1  m)  long  adjacent 
and  parallel  to  the  vehicle  pull-up  space  (see 
Fig.  10).  Signage  complying  with  4.30.7  shall 
be  provided. 

(b)  Where  a  continuous  curb  separates 
the  access  aisle  and  vehicle  space,  a  public 
sidewalk  curb  ramp  compl3dng  with  14.2.5 
shall  be  provided  outside  the  area  of  the  access 
aisle  and  connecting  to  it. 


(c)  Where  a  single  passenger  loading  zone 
serves  multiple  vehicle  pull-up  spaces  (e.g.,  at 
transportation  facilities),  additional  pubUc 
sidewalk  curb  ramps  shall  be  provided  at 
reasonable  intervals  and  shall  be  located  to 
minimize'travel  distance  and  maximize  avail¬ 
ability  during  heavy  use. 

(4)*  Motorist  Aid  Communications  Systems. 

(a)  Controls  and  operating  mechanisms  at 
callboxes  shall  be  operable  wi&  one  hand  and 
shall  not  require  ti^t  grasping,  pinching,  or 
twisting  of  the  wrist.  The  highest  operable  part 
shall  be  48  in  (1370  mm)  maximum  above  the 
finished  surface  at  the  c^box  location.  The 
force  required  to  activate  controls  shall  be  no 
greater  than  5  Ibf  (22.2  N). 

(b)  The  system  shall  provide  both  visible 
and  audible  indicators  of  call  receipt  and  shall 
not  require  voice  communication  only. 

(c)  A  stable,  firm,  and  slip-resistant 
clear  ground  space  a  minimum  of  30  in  by 
48  in  (760  mm  by  1220  mm),  with  a  slope  no 
greater  than  1:50  in  any  direction,  shall  be 
provided  at  the  controls  and  shall  comply  with 

4.2.4. 1  and  4.2.4.2.  Where  only  a  parallel 
approach  is  provided,  controls  shall  be  within 
10  in  (255  mm)  horizontally  of  and  centered  on 
the  clear  ground  space.  Where  only  a  forward 
approach  is  provided,  controls  shall  abut  and 
be  centered  on  the  clear  ground  space. 

14.3*  Alterations.  If  existing  areas,  ele¬ 
ments.  or  facilities  Intended  for  pedestrian 
access,  circulation,  and  use  in  an  existing 
developed  public  right-of-way  are  altered  they 
shall  comply  with  14.3. 

14.3.1  General.  Alterations  to  individual 
elements  shall  comply  to  the  maximum  extent 
feasible  with  the  applicable  requirements  of 
14.2,  consistent  with  the  following  require¬ 
ments: 

(1)  No  alterations  shall  be  undertaken  that 
decrease  or  have  the  effect  of  decreasing  the 
accessibility  or  usability  of  existing  pedestrian 
areas,  elements,  or  facilities. 

(2)  If  alterations  to  existing  public  sidewalks, 
public  sidewalk  curb  ramps,  or  pedestrian 
street  crossings,  when  considered  together, 
amount  to  a  reconstruction  of  a  block,  inter- 
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section,  or  other  substantial  segment  of  the 
pedestrian  circulation  network  in  the  public 
right-of-way.  the  entire  segment  shall,  to  the 
maximum  extent  feasible,  comply  with  provi¬ 
sions  for  new  construction. 

(3)  No  alterations  of  an  existing  pedestrian  - 
area,  element,  or  facility  shall  impose  a  re¬ 
quirement  for  greater  accessibility  than  that 
which  would  be  required  for  new  construction. 

(4)  Alterations  to  a  public  sidewalk,  public 
sidewalk  curb  ramp,  or  pedestrian  street 
crossing  in  the  public  right-of-way  shall  be 
made  so  that  adjacent  segments  of  the  con¬ 
tinuous  passage  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities,  unless 
such  alterations  are  disproportionate  to  the 
overall  alterations  in  terms  of  co^t  and  scope 
(as  determined  under  criteria  established  by 
the  Attorney  General). 

EXCEPTION:  In  alteration  work,  if  site  infeasi¬ 
bility  precludes  compliance  with  14.2,  the 
alteration  work  shall  provide  accessibility  to 
the  maximum  extent  feasible.  Any  elements  or 
features  of  the  public  pedestrian  right-of-way 
that  are  being  ^tered  and  can  be  made  acces¬ 
sible  shall  be  made  accessible  within  the  scope 
of  the  alteration. 

Site  Infeasibilitv.  Existing  site  development 
conditions  that  prohibit  the  incorpK)ration  of 
elements,  spaces,  and  features  wWch  are  in 
full  and  strict  compliance  with  the  minimum 
requirements  for  new  construction  in  the 
public  right-of-way  and  which  are  necessary 
for  jjedestrian  access,  circulation,  and  use. 

14.3.2  Special  Technical  Provisions  for 
Alterations  to  Existing  Pedestrian 
Areas,  Elements,  and  Facilities  in  the 
Public  Right-of-Way. 

(1)*  Public  Sidewalks.  Where  necessary  to 
provide  a  continuous  passage  complying  with 
14.2. 1.  public  sidewalk  surfaces  may  be 
warped  or  blended.  Where  compliance  with 
requirements  for  cross  slope  within  the  con¬ 
tinuous  passage  cannot  be  fully  met  due  to  site 
infeasibility,  the  minimum  cross  slope  feasible 
shall  be  provided.  Existing  gratings  zmd 
similar  appurtenances  that  comply  with 
14.2.1(2)  and  (3)  may  be  located  in  the  con¬ 
tinuous  passage  if  site  infeasibility  precludes 
their  relocation  during  alterations. 


(2)*  Public  Sidewalk  Curb  Ramps.  Where 
site  infeasibility  precludes  the  installation  of  a 
public  sidewalk  curb  ramp  complying  with  all 
provisions  of  14.2.2,  the  maximum  accessibil¬ 
ity  feasible  shall  be  provided,  according  to  each 
of  the  following  special  technical  provisions: 

(a)  Types  of  Public  Sidewalk  Curb  Ramps. 
Public  sidewalk  curb  ramp  tyjie  shatll  be  deter¬ 
mined  by  existing  public  right-of-way  width 
and  the  existence  of  other  site  constraints,  in 
the  following  recommended  priority:  (i)  perpen¬ 
dicular,  (ii)  parallel  or  combined,  and  (ill) 
diagonal.  A  projected  (built-up)  public  side¬ 
walk  curb  ramp  is  permitted  in  iterations  to 
public  rights-of-way  where  other  designs 
cannot  be  accommodated. 

(b)  Width.  Where  public  pedestrian  right- 
of-way  width  is  less  than  36  in  (915  mm),  a 
parallel  public  sidewalk  curb  ramp  and  land¬ 
ing  the  width  of  the  ejdstlng  public  pedestrian 
right-of-way  shall  be  provided, 

(c)  Landings.  Landings  shall  be  provided 
and  shall  comply  with  the  following  special 
technical  provisions: 

(i)  Where  public  pedestrian  right-of-way 
width  is  insufficient  to  accommodate  a  perpen¬ 
dicular  public  sidewalk  curb  ramp  with  a  top 
landing  48  in  (1220  mm)  in  length,  a  top 
landing  of  the  maximum  feasible  length  and  a 
minimum  length  of  36  in  (915  mm)  shall  be 
provided.  Side  flares  shall  have  a  maximum  - 
slope  of  1:12. 

(ii)  Where  site  infeasibility  precludes  a 
parallel  public  sidewalk  curb  ramp  with  a 
bottom  landing  60  in  (1525  mm)  in  length,  a 

’  bottom  landing  of  the  maximum  feasible  length 
and  a  minimum  length  of  48  in  (1220  mm) 

,  shall  be  provided. 

(iii)  Where  site  infeasibility  precludes  a 
landing  slope  of  1:50  in  any  direction,  the 
slope  perpendicular  to  the  curb  face  shall  not 
exceed  1:50. 

(iv)  Where  site  infeasibility  precludes  a 
landing  slope  of  1:50  when  measured  perpen¬ 
dicular  to  the  curb  face,  the  minimum  feasible 
slope  in  each  direction  shall  be  provided. 
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14.4*  Temporary  Work 


(d)  Slope. 

(1)  Where  public  right-of-way  width  is 
insufficient  to  accommodate  a  landing  and 
perpendicular  public  sidewalk  curb  ramp  with 
a  maximum  running  slope  of  1:12,  the  mini¬ 
mum  feasible  running  slope  between  1:12  and 
1: 10  is  permitted  for  a  rise  of  6  in  (150  mm) 
maximum. 

(ii)  Where  public  right-of-way  width  is 
insufficient  to  accommodate  a  landing  and 
perpendicular  public  sidewalk  curb  ramp  with 
a  maximum  running  slope  of  1:10,  the  mini¬ 
mum  feasible  running  slope  between  1:8  and 
1:10  shall  be  permitted  for  a  rise  of  3  in  (75  mm) 
maximum. 


14.4*  Temporary  Work.  Construction  and 
repair  work  within  the  public  right-of-way  that 
affects  pedestrian  circidation  elements,  spaces, 
or  facilities  shall  comply  with  the  following 
provisions: 

(1)  Construction  sites  in  the  public  right-of- 
way  shall  be  protected  with  barriers  to  warn  of 
hazards  on  the  pedestrian  circulation  network. 

(2)  Where  a  temporaiy  alternate  circulation 
path  is  provided  it  shall  comply  with  14.3  and 
shall  be  clearly  marked. 


(ill)  A  public  sidewalk  curb  ramp  shall 
have  the  maximum  slope  permitted  in  (1)  or  (ii) 
when  measured  from  a  level  plane  as  shown  in 
Fig.  61  but  shall  not  be  required  to  exceed  72  in 
(1830  mm)  in  length. 

(iv)  Where  compUance  with  require¬ 
ments  for  cross  slope  cannot  be  fully  met  due 
to  site  infeasibility,  the  minimum  feasible  cross 
slope  shall  be  provided. 

(e)  Surfaces. 

(i)  Ebdsting  gratings  and  similar  appur¬ 
tenances  that  comply  with  14.2.1(.?)  and  (3) 
may  be  located  in  public  sidewalk  curb  ramps 
or  landings  if  site  infeasibility  precludes  their 
relocation  during  alterations. 

(ii)  Where  counter  slopes  of  existing 
adjoining  gutters  and  road  surfaces  exceed 
1:20,  newly  Installed  public  sidewalk  curb 
ramp  surfaces  may  be  slightly  crowned  and 
projected  beyond  the  curb  face  provided  the 
leading  edge  at  the  street  surface  can  be 
smoothly  blended  and  sides  are  flared,  without 
abrupt  drop-offs, 

(3)  On-Street  Parking.  Parallel  on-street 
parking  spaces  designated  for  use  by  persons 
with  disabilities  and  located  immediately 
adjacent  to  intersections  may  be  served  by 
public  sidewalk  curb  ramps  located  at  street 
crossings  when  site  infeasibility  precludes  the 
installation  of  a  public  sidewalk  curb  ramp, 
and  access  aisles  complying  with  14.2.6(l)(b)(i) 
at  the  space,  provided  that  motorists  exiting 
their  vehicles  do  not  have,  to  cross  into  perpen¬ 
dicular  travel  lanes  to  gain  access  to  a  public 
sidewalk  curb  ramp. 
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APPENDIX 


This  Appendix  contains  materials  of  an  advi¬ 
sory  nature  and  provides  additioneil  informa¬ 
tion  that  should  help  the  reader  to  understand 
the  minimum  requirements  of  the  guidelines  or 
to  design  buildings  or  facilities  for  greater 
accessibility.  The  paragraph  numbers  corre¬ 
spond  to  the  sections  or  paragraphs  of  the 
guideline  to  which  the  material  relates  and  are 
therefore  not  consecutive  (fcsr  example.  A4.2. 1  • 
contains  additional  information  relevant  to 
4.2. 1).  Sections  of  the  guidelines  for  which 
additional  material  appears  in  this  Appendix 
have  been  indicated  by  an  asterisk.  Nothing  in 
this  Appendix  shall  in  any  way  obviate  any 
obligation  to  comply  with  the  requirements  of 
the  guidelines  itself. 

A2.0  General, 

A2.2  Equivalent  Facilitation.  Specific 
examples  of  equivalent  facilitation  are  found  in 
the  following  sections: 

4. 1 .6(3)(c)  Elevators  in  Alterations 

4.31.9  TTYs 

7.2  Sales  and  Service  Counters. 

Teller  Windows,  Information 
Counters 

9. 1 .4  Classes  of  Sleeping 

Accommodations 

9.2.2(6)(d)  Requirements  for  Accessible 

Units.  Sleeping  Rooms,  and 
Suites 

A3.0  Miscellaneous  Instructions 
and  Definitions. 

A3.5  Definitions. 

Transient  Lodging.  The  Departnvent  of 
Justice’s  policy  and  rules  will  further  define 
what  is  covered  as  transient  lodging. 

A4.0  Accessible  Elements  and 
Spaces:  Scope  and  Technical 
Requirements. 

A4.1.1  Application. 

A4. 1.1(3)  Areas  Used  Only  by  Employees  as 
Work  Areas.  Where  there  are  a  series  of  indi¬ 
vidual  work  stations  of  the  same  type  (e.g.. 
laboratories,  service  counters,  ticket  booths). 


five  percent  but  not  less  thanone,  of  each  type 
of  work  station  should  be  constructed  so  that  an 
individual  with  disabilities  can  maneuver  within 
the  ufork  stations.  Rooms  housing  individual 
offices  in  a  typical  office  budding  must  meet  the 
requirements  of  the  guidelines  concerning  doors, 
accessible  routes,  etc.  but  do  not  need  to  allow 
for  manemnniT^g  space  around  individual  desks. 
Modifications  required  to  permit  maneuvering 
within  the  work  area  may  he  accomplished  as  a 
reasonable  acconunodatUm  to  individual  em¬ 
ployees  with  disabilities  under  title  I  of  the  ADA. 
(Consideration  should  also  be  given  to  placing 
shelves  in  employee  work  areas  at  a  convenient 
height  for  accessibility  or  installing  commer¬ 
cially  available  shelving  that  is  adfustable  so 
that  reasonable  accommodations  can  be  made 
in  the  future. 

If  work  stations  are  made  accessible  they 
should  comply  with  the  applicable  provisions  of 
4.2  through  4.35. 

A4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction. 

A4. 1 .2(5Xe)  Valet  Parking.  Valet  parking  is  not 
always  usable  by  individuals  with  disabilities. 
For  instance,  an  individual  may  use  a  type  of 
vehicle  controls  that  render  the  regular  controls 
inoperable  or  the  driver’s  seat  in  a  van  may  be 
removed.  It  these  situations,  another  person 
cannot  park  the  vehicle.  It  is  recommended  that 
some  self-parking  spaces  be  provided  at  valet 
parking  facilities  for  individuals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route  to 
the  entrance  of  the  facility. 

A4.1.3  Accessible  Buildings:  New 
Construction. 

A4. 1.3(5)  Only  passenger  elevators  are  cov¬ 
ered  by  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva¬ 
tors  not  intended  for  passenger  use.  dumbwait¬ 
ers.  and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  building  is  exempt 
from  the  elevator  requirement,  it  is  not  neces¬ 
sary  to  provide  a  pl^form  lift  or  other  means  of 
vertical  access  in  lieu  of  an  elexxdor. 

Under  Exception  4.  platform  lifts  are  allowed 
where  existing  conditions  make  it  impractical  to 
install  a  ramp  or  elevator.  Such  conditions 
generally  occur  where  it  is  essential  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ebc-’~ 
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A4.1.3  Accessible  Buildings:  New  Construction 


amples  include,  but  are  not  limited  to,  raised 
pharmacy  platforms,  commercial  offices  raised 
above  a  sales  Jloor,  or  radio  and  news  booths. 

A4.1c3(8XoXV  This  provision  does  not  require 
an  increase  in  the  number  of  accessible  en¬ 
trances  planned  for  facilities  subject  to  title  II  of 
the  ADA. 

Example  1:  A  new  facility  is  planned  with 
four  principal  public  entrances.  This  section 
would  require  only  two  of  the  four  principal 
public  entrances  to  be  accessible.  It  is  prefer¬ 
able  that  all  four  entrances  be  accessible  to 
provide  greater  convenience  in  accessing  the 
facility. 

Example  2;  A  new  facility  is  planned  with 
twelve  entrances:  ten  entrances  are  public 
entrances,  one  is  a  service  entrance,  and  one  is 
a  loading  ^entrance.  Of  the  ten  pubUc  entrances, 
four  are  designed  to  be  princip^  public  en¬ 
trances.  This  section  would  require  that  five  of 
the  ten  public  entrances  be  accessible.  The  five 
pubUc'entrances  chosen  to  meet  the  50  percent 
requirement  of  4.1.3(8)(a)(i)  would  have  to 
indude  the  four  principal  public  entrances 
planned  for  the  faciUty. 

A4,l  .3(8Xb)  When  a  building  orfacQity  is 
designed  and  entrances  are  plarmed  on  more 
than  one  side  of  the  facility,  it  is  recommended 
that  accessible  entrances  be  included  on  each 
side  of  the  facility  where  entrances  are  contem¬ 
plated. 

When  more  than  one  type  of  entrance  is 
planned  for  afacOity,  it  is  recommended  that 
accessible  entrances  be  distributed  among  the 
different  types  of  entrances.  Examples  of 
different  types  of  entrances  are: 

1)  Entrances  that  are  unrestricted.  These 
entrances  would  be  open  to  the  general  public 
during  business  hours. 

2)  Entrances  that  are  restricted  for  a  limited 
period  of  time.  These  entrances  would  be  open 
to  the  general  public  during  a  portion  of  the  day 
but  restricted  to  a  specific  group  of  people  for  a 
limited  period  qf  time.  For  example,  university 
facUities,  such  as  libraries,  might  be  restricted 
to  students  with  proper  identfication  after 
hours,  and  office  buildings  might  be  restricted  to 
employees  with  card  key  access  after  regular 
business  hours. 


3)  Entrances  that  are  restricted  at  all  times. 
These  entrances  would  be  used  only  by  a 
controlled  group  qf  people.  Such  entrances 
might  include  skyboxes  in  sports  facilities, 
university  dormitories  or  other  facilities  which 
control  entry  for  security  purposes,  stage  door 
entrances  used  only  by  petformers  or  stage 
personnel,  sports  facility  entrances  used  only 
by  team  members,  team  sUiff,  or  officials,  and 
employee  only  entrances. 

A4,l,3(9)  Supervised  automatic  sprinkler 
systems  have  built  in  signals  for  monUoring 
features  of  the  system  such  as  the  opening  and 
closir^  of  water  control  valves,  the  power 
suppUesfor  needed  pumps,  water  tank  levels, 
and  /or  indicating  conditions  that  will  impair  the 
satisfactory  operation  of  the  sprinkler  system. 
Because  of  these  monitortr^  features,  super¬ 
vised  automatic  sprinkler  systems  have  a  high 
level  of  satisfactoiy  performance  and  response 
to  fire  conditions. 
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i  A4. 1.3(10)  If  an  odd  number  of  drinking  foun- 
i  tains  is  provided  on  a  floor,  the  requirement  in 
4.1.3(10)(b)  may  be  met  by  rounding  down  the 
odd  number  to  an  even  number  and  calculating 
50  percent  of  the  even  number.  When  more  than 
one  drinking  fountain  on  a  floor  is  required  to 
comply  with  4. 1 5.  those  fountains  should  be 
dispersed  to  allow  wheelchair  users  convenient 
access.  For  example,  in  a  large  facility  such  as 
'  a  convention  center  that  has  water  fountains  at 
several  locations  on  a  floor,  the  accessible  water 
fountains  should  be  located  so  that  wheelchair 
users  do  not  have  to  travel  a  greater  distance 
than  other  people  to  use  a  drinking  fountain. 

A4.1.3(17)(b)  In  addition  to  the  requirements 
of  section  4. 1.3(1 7)(b),  the  installation  of  addi¬ 
tional  volume  controls  is  encouraged.  Volume 
controls  may  be  installed  on  any  telephone. 

A4.1.3(19Xa)  Readily  removable  or  folding 
seating  units  may  be  installed  in  lieu  of  provid¬ 
ing  an  open  space  for  wheelchair  users.  Fold¬ 
ing  seating  units  are  usually  two  fixed  seats 
that  can  be  easily  folded  into  a  faced  center  bar 
to  allow  for  one  or  two  open  spaces  for  wheel¬ 
chair  users  when  necessary.  These  units  are 
more  easily  adapted  than  removable  seats 
which  generally  require  the  seat  to  be  removed 
in  advance  by  the  facility  management. 

Either  a  sign  or  a  marker  placed  on  seating  with 
removable  or  folding  arm  rests  is  required  by 
this  section.  Consideration  should  be  given  for 
ensuring  identification  of  such  seats  in  a  dark¬ 
ened  theater.  For  exam^Ae,  a  marker  which 
contrasts  (light  on  dark  or  dark  on  light)  and 
which  also  rejlects  light  could  be  placed  on  the 
side  of  such  seating  so  as  to  be  visible  in  a 
lighted  auditorixvn  and  also  to  reflect  light  from 
a  flashUght 

A4.1.6  Accessible  Buildings: 
Alterations. 

A4.1.6(lXh)  When  an  entrance  is  being  al¬ 
tered.  it  is  preferable  that  those  entrances  betrxg 
altered  be  made  accessible  to  the  extent  fea¬ 
sible. 


A4.2  Space  Allowances  and  Reach  Ranges 


A4.2  Space  Allowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  Width. 

(1)  Space  Requirements  for  Wheelchairs.  Many 
persons  who  use  wheelchairs  need  a  30  in 
(760  mm)  clear  opening  width  for  doorways, 
gates,  and  the  like,  when  the  latter  are  entered 
head-on.  If  the  person  is  unfamiliar  with  a 
building,  if  competing  traffic  is  heavy,  if  sud¬ 
den  or  frequent  movements  are  needed,  or  if 
the  wheelchair  must  be  turned  at  an  opening, 
then  greater  clear  widths  are  needed.  For 
most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  is  sufficient.  Thus,  a 
minimum  clear  width  of  32  in  (815  mm)  will 
provide  adequate  clearance.  However,  when  an 
opening  or  a  restriction  in  a  passageway  is 
more  than  24  in  (610  mm)  long,  it  is  essen¬ 
tially  a  passageway  and  must  be  at  least  36  in 
(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings  of 
32  in  (815  mm),  they  need  36  in  (915  mm) 
wide  passageways  and  wsdks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  in  narrow  passage¬ 
ways  where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  in  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
with  a  dtsabiltty  and  for  others. 

(3)  Space  Requirements  for  Pas.sing.  Able- 
bodied  persons  in  winter  clothing,  walking 


Fig.  A1 

Minimum  Passage  Width  for  One  Wheelchair 
and  One  Ambulatory  Person 
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A4.33.6  Placement  of  listening  Sjrstems 


within  the  seating  area  are  provided.  This  will 
allow  choice  in  viewing  and  price  categories. 

Buildtng/Ufe  safety  codes  set  minimum  dis¬ 
tances  between  rows  of  fixed  seats  with  consid¬ 
eration  of  the  number  of  seats  in  a  row,  the  exit 
aisle  width  and  arrangement,  and  the  location 
of  exit  doors.  “Continental’’  seating,  with  a 
greater  number  of  seats  per  row  and  a  commen¬ 
surate  increase  in  row  spacing  and  exit  doors, 
facilitates  emergency  egress  for  all  people  and 
increases  ease  of  access  to  mid-row  seats 
especiaUy  for  people  who  walk  with  difficulty. 
Consideration  of  this  postttoe  attribute  of  “conti- 
nental”  seating  should  be  included  along  with 
all  other  factors  in  the  design  of fixed  seatir^ 


A4.33.6  Placement  of  Listening  Sys- 
terns.  A  distance  of  50  ft  (15  m)  allows  a 
person  to  distinguish  performers’  facial  expres¬ 
sions. 

A4.33.7  Types  of  Listening  Systems.  An 

assistive  Ustening  system  appjx^riate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  specific  individuals  are  not  known  in  ad¬ 
vance,  such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  different  fiom  the  system 
appropriate  for  a  particular  individual  provided 
os  an  auxiUary  aid  or  as  part  of  a  reasonable 
accommodation.  The  appropriate  device  for  an 
individual  is  the  type  that  individual  can  use, 
whereas  the  apprc^niate  system  for  an  assem¬ 
bly  area  wiU  necessarily  be  gecu^  toward  the 
“average’’  or  aggregate  needs  of  various  indi¬ 
viduals.  A  listening  system  that  can  be  used 
from  any  seat  in  a  seating  area  is  the  most 
flexible  way  to  meet  this  specification.  Ear¬ 
phone  Jacl^  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing 
loss  and  do  not  help  people  who  use  hearing 
aids.  At  the  present  time,  magnetic  induction 
loops  are  the  most  feasible  type  of  listening 
system  for  people  who  use  hearing  aids 
equipped  ukth  “T-coOs,’’  but  people  without 
hearing  aids  or  those  with  hearing  aids  not 
equipped  with  inductive  pick-ups  cannot  use 
them  without  special  receivers.  Radio  fre¬ 
quency  systems  can  be  extremely  effective  and 
inexpensive.  People  without  hearing  aids  can 
use  them,  but  people  with  hearing  aids  need  a 
special  receiver  to  use  them  as  they  are  pres¬ 
ently  designed.  If  hearing  aids  had  a  Jack  to 
allow  a  by-pass  of  microphones,  then  radio 
frequency  systems  would  be  suitable  for  people 
with  and  without  hearing  aids.  Some  listening 
systems  may  be  subject  to  interference  from 


other  equipment  and  feedback  from  hearing 
aids  of  people  who  are  using  the  systems. 

Such  interference  can  be  controlled  by  careful 
engineering  design  that  anticipates  feedback 
sources  in  the  surroimding  area. 

Table  A2  shows  some  of  the  advantages  and 
disadvantages  of  different  types  of  assistive 
Ustening  systems.  In  addition,  the  Access 
Board  has  published  a  pamphlet  on  Assistive 
Listening  ^sterns  which  lists  demonstration 
centers  across  the  country  where  technical 
assistance jxui  be  obtain^  in  selecting  and 
installing  appropriate  systems.  The  State  qf 
New  York  has  also  adopted  a  detailed  technical 
specification  which  may  be  useJuL 

A5.0  Restaurants  and  Cttfeterias, 

A5,l  General.  Dining  counters  (where  there 
is  no  service)  are  typically  found  in  small  carry¬ 
out  restaurants,  bakeries,  or  coffee  shops  and 
may  only  be  a  narrow  eating  surface  attached 
to  a  wall  This  section  requires  that  where  such 
a  dining  counter  is  provUled,  a  portion  of  the 
counter  shaU.  be  at  the  required  accessible 
he^ht. 

A7.0  Business,  Mercantile  and  Civic, 

A7.2(3Kiii)  Counter  or  Teller  Windows  with 
Partitions.  Methods  offaeWtating  voice  commu¬ 
nication  may  include  grilles,  talk-through 
baffles,  and  other  deices  mounted  directly  into 
the  partition  which  users  can  speak  directly  into 
for  effective  comnmnication.  These  methods  are 
required  to  be  designed  or  placed  so  that  they 
are  accessible  to  a  person  who  is  standing  or 
seated.  However,  ff  the  counter  is  only  used  by 
persons  in  a  seated  position,  then  a  method  of 
facilUating  communication  which  is  accessible 
to  standing  persons  would  not  be  necessary. 

A7,2(4)  Assistive  Ustening  Devices.  At  all 
sales  and  service  counters,  teller  windows,  box 
offices,  and  information  kiosks  where  a  physi¬ 
cal  barrier  separates  service  personnel  and 
customers,  it  is  recommended  that  at  least  one 
permanently  installed  assistive  listening  device 
complying  with  4.33  be  provided  at  each  loca¬ 
tion  or  series.  Where  assistive  listening  devices 
are  installed,  signage  should  be  provided 
identifying  those  stations  which  are  so 
equipped. 
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Table  A2. 

Summary  of  Assistive  Listening  Devices  and  Systems 

CO&IPARISON  OF  LARGE  AREA  ASSISTIVE  USTENING  SYSTEMS 

Srstem  Description 

Advantages 

Disadvantages 

Typical 

Applications 

PM  BROADCAST 

(40  frequencies  avail¬ 
able  on  narrow  band 
transmission  systems. 

Ten  frequencies  avail¬ 
able  on  wideband 
transmission  systems.) 
Transmitters:  FM  base 
station  or  personal 
transmitter  broadcasts 
signal  to  listening  area. 
Receiver  Pocket  size 
with: 

a)  earphone(s),  or 

b)  headset,  or 

c)  induction  neck-loop 
or  silhouette  coil 
coupling  to  personal 
healing  aid  equipped 
with  telecoll,  or 

d)  direct  audio  input 
(DAI)  to  personal 
hearing  aid. 

•  Highly  portable  when 
used  with  body-worn, 
personal  transmitter. 

•  E^sy  to  install. 

•  May  be  used  separately 
or  integrated  with 
existing  PA-Systems. 

•  Multiple  frequencies 
allow  for  use  by 
different  groups  within 
same  area  (e.g..  multi¬ 
language  translation). 

•  Signal  spill-over  to 
adjacent  rooms/ 
listening  areas  (can 
prevent  interference  by 
using  different  trans¬ 
mission  frequencies  for 
each  room/Ustenlng 
area).  Choose  infrared 
if  privacy  is  essential. 

•  Receivers  required  for 
everyone.  Requires 
administration  £md 
maintenance  of  receiv¬ 
ers. 

•  Susceptible  to  electri¬ 
cal  interference  when 
used  with  induction 
neck-loop/sllhouette 
(Provision  of  DAI  audio 
shoes  and  cords  is 
impractical  for  public 
applications). 

•  Some  systems  more 
susceptible  to  radio 
wave  interference  and 
signal  drift  than 
others. 

Service  counters 

Outdoor  guided  tours 

Tour  busses 

Meeting  rooms 

Conference  rooms 
Auditoriums 

Classrooms 

Courtrooms 

Churches  and  Temples 
Theaters 

Museums 

Theme  parks 

Arenas 

Sport  stadiums 
Retirement/nursing 
homes 

Hospitals 

INFRARED  UGHT 
Transmitter:  Amplifier 
drives  emitter  panel(s) 
covering  listening  area. 
Receivers:  Under -chin 
or  Pendant  type  receiver 
with: 

a)  headset,  or 

b)  earphone(s),  or 

c)  induction  neck-loop 
or  silhouette  coil 
coupling  to  personal 
hearing  aid  equlppied 
with  telecoll,  or 

d)  direct  audio  input 
(DAI)  to  personal 
hearing  aid. 

1 

•  Unlike  induction  or  FM 
transmission,  IR 
transmission  does  not 
travel  through  walls  or 
other  solid  surfaces. 

•  Insures  confidentiality. 

•  Infrared  receivers 

'  compatible  with  most 

1  Infrared  emitters. 

•  May  be  used  separately 
or  integrated  with 
existing  PA- systems. 

•  Can  be  used  for  multi¬ 
language  translation 
(must  use  special 
multi-frequency 
receivers). 

•  Receivers  required  for 
everyone.  Requires 
administration  and 
maintenance  of  receiv¬ 
ers. 

•  Ineffective  in  direct 
sunlight. 

•  Careful  installation 
required  to  insure 
entire  listening  area 
will  receive  IR  signal. 

•  Susceptible  to  electrir 
cal  interference  when 
used  with  induction 
neckloop  /  silhouette 
(Provision  of  DAI  audio 
shoes  and  cords  is 
impractical  for  public 
applications). 

•  Lifetime  of  emitters 
varies  with  company. 

•  Historical  buildings 
may  pose  installation 
problems. 

Indoor  service  counters 
Meetings  requiring 
confidentiality 

Meeting  rooms 

Conference  rooms 
Auditoriums 

Classrooms  ■ 

Courtrooms 

Churches  and  Temples 
Theaters 

Museums 

Arenas  (indoors  only) 

Sport  stadiums  (indoors 
only) 

Retirement/nursing 

homes 

Hospitals 

Modified  from  •  chart  pabUahed  by  Centrum  Sound,  Cupertino,  California 

Cynthia  L.  Compton,  Assistive  Devices  Center 

Department  of  Audiology  and  Speech-Language  Pathology 

Gallaudet  Uiuveraity.  Washington,  DC 

Continued  on  next  page 
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Table  A2.  Summary  of  Assistive  Listening  Devices  and  Systems 


COMPARISON  OP  LARGE  AREA  ASSISTIVE  USTENING  SYSTEMS 

System  Description 

Advantages 

Disadvantages 

T3rplcal 

Applications 

CONVENTIONAL 
INDUCTION  LOOP 
Transmitter.  Ampllfler 
drives  an  induction 
loop  that  surrounds 
listening  area. 
Receivmv: 

a)  Person^  hearing  aid 
with  telecoil. 

b)  Pocket  size  induc¬ 
tion  receiver  with 
earphone  or  head¬ 
set. 

c)  Self-contained 
wand. 

d)  Telecoll  inside 
plasUc  chassis 
which  looks  like  a 
BTE.  ITE.  or  canal 
hearing  aid. 


3-D  LOOP  SYSTEM 
Transmitter.  Ampllfler 
drives  a  3-D  mat  that  is 
placed  under  the  carpet 
of  the  listening  area. 
Receivers: 

a)  Personal  hearing  aid 
with  telecoil. 

b)  Pocket  size  induc¬ 
tion  receiver  with 
earphone  or  head¬ 
set. 

c)  Self-contained  wand. 

d)  Telecoil  inside 
plastic  chassis 
which  looks  like  a 
BTE.  ITE.  or  canal 
hearing  aid. 


Requires  little,  or  no 
admirUstration  of 
receivers,  if  most 
people  have  telecoil- 
equipped  hearing  aids 
Induction  receivers 
must  be  used  where 
hearing  aids  in  use  are 
not  equipped  with 
telecolls. 

Induction  receivers  are 
compatible  with  all 
loop  systems. 
Unobtrusive  with 
telecoil  hearing  aid. 
May  be  used  separately 
or  integrated  with 
existing  PA-systems. 
Portable  systems  are 
available  for  use  with 
small  groups  of  listen¬ 
ers.  These  portable 
systems  can  be  stored 
in  a  carrying  case  and 
set  up  temporarily,  as 
needed. 


Requires  little,  or  no 
administration  of 
receivers,  provided 
most  listeners  have 
telecoll-equlpped 
hearing  aids. 

Induction  receivers  are 
compatible  with  all 
loop  systems. 

May  be  used  separately 
or  Integrated'Wlth 
existing  PA-systems. 
Three-dimensional 
reception  of  loop  signal 
regardless  of  telecoil 
position. 

Reduced  signal 
spillover  allows  adja¬ 
cent  rooms  to  be 
looped  without  signal 
interference. 

3-D  loop  mats  must  be 
separated  by  6  feet  to 
avoid  signal  spillover. 


Signal  spill-over  to 
adjacent  rooms. 
Susceptible  to  electri¬ 
cal  Interference. 

Limited  portability 
unless  areas  are  pre¬ 
looped  or  small, 
portable  system  is  ’ 
used  (see  advantages). 
Requires  installation  of 
loop  wire.  Installation 
may  be  difficult  in  pre¬ 
existing  buildings. 
Skilled  installation 
essential  in  historical 
buildings  (and  may  not 
be  permitted  at  all). 

If  listener  does  not 
have  telecoU-equipped 
hearing  aid  then 
requires  administra¬ 
tion  and  maintenance 
of  receivers. 


Limited  portability 
(areas  may  be  pre-3-D 
Loop  matted  to  facili¬ 
tate  portability). 
Requires  inst^ation  of 
3-D  Loop  mats.  Instal¬ 
lation  may  be  difficult 
in  pre-existing  build¬ 
ings.  Skilled  installa¬ 
tion  essential  in 
historical  buildings 
(and  may  not  be 
permltt^  at  all). 

If  listener  does  not 
have  telecoil-equipped 
hearing  aid  then 
requires  administra¬ 
tion  and  maintenance 
of  receivers. 
Susceptible  to  electri¬ 
cal  interference. 


Service  counters 
Ports  of  transportation 
Public  transportation 
vehicles 
Tour  busses 
Meeting  rooms 
Conference  rooms 
Auditoriums 
Classrooms 
Courtrooms 
Churches  and  Temples 
Theaters 
Museums 
Theme  parks 
Arenas 

Sport  stadiums 
Retirement/nursing 
homes 
Hospitals 


Service  counters 
Ports  of  Transportation 
Meeting  i  m's 
Conference  rooms 
Auditoriums 
Class  rooms 
Court  rooms 
Museums 
Theme  Parks 
Retlrement/nurslng 
homes 

Meetings  requiring 
conifldentlality 
Hospitals 


Modified  from  a  chart  pobllshcd  by  Centrum  Sound,  Cnpcrtlno,  CaUfomla 
Cynthia  L.  Compton,  Assistive  Devices  Center 
Department  of  Audiology  and  Speech-Language  Pathology 
i  Gallaudet  University,  Washington,  DC 
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A7.3  Check-out  Aisles 


A7.3  Check-out  Aistes.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
check-out  aisles.  A  counter  without  an  aisle 
(7.2)  can  be  approached  from  more  than  one 
direction  such  as  in  a  convenience  store.  In 
order  to  use  a  check-out  aisle  (7.3),  customers 
must  enter  a  defined  area  (an  aisle)  at  a  par¬ 
ticular  point,  pay  for  goods,  and  exit  at  a  par¬ 
ticular  point. 

A1 0.0  Transportation  Facilities. 

A10.3  Fixed  Facilities  and  Stations. 

A1 0. 3.1(7)  Route  Signs.  One  means  of  mak¬ 
ing  control  buttons  on  fare  vending  machines 
usable  by  persons  with  vision  impairments  is  to 
raise  them  above  the  surrounding  surface. 

Those  activated  by  a  mechanical  motion  are 
likely  to  be  more  detectable.  Iffarecarxi  vend¬ 
ing.  collection,  and  adjustment  devices  are 
designed  to  accommodate  farecards  having  one 
tactually  distinctive  corner,  then  a  person  who 
has  a  vision  impairment  will  insert  the  card 
with  greater  ease.  Token  collection  devices  that 
are  designed  to  accomrrwdate  tokens  which  are 
perforated  can  allow  a  person  to  distinguish 
more  readily  between  tokens  and  common 
coins.  Thoughtful  placement  of  accessible  gates 
and  fare  vending  machines  in  relation  to  inac¬ 
cessible  devices  wUl  make  their  use  and  detec¬ 
tion  easier  for  all  persons  with  disabilities. 

A1 0.4.1  (8)  Security  Systems.  This  provision 
requires  that,  at  a  minimum,  an  accessible  route 
or  path  of  travel  be  provided  but  does  not 
require  security  equipment  or  screening  devices 
to  be  accessible.  However,  where  barriers 
consist  of  movable  equipment,  it  is  recom¬ 
mended  that  they  comply  with  the  provisions  of 
this  section  to  provide  persons  with  disabilities 
the  ability  to  travel  with  the  same  ease  and 
convenience  as  other  members  of  the  general 
public. 

A1 1 .0  Judicial.  Legislative  and 
Regulatory  Facilities. 

A1 1.1  All  public  and  common  use  areas  are 
required  to  be  accessible.  In  Judicial,  legislative 
and  regulatory  facilities,  these  Include,  but  are 
not  limited  to,  press  rooms,  conference  rooms, 
and  attorney  lounges. 

All. 2. 1(2)  Jury  Boxes  and  Witrwss  Stands. 
Figure  46  illustrates  space  requirements  for  two 
wheelchair  seating  spaces. 


A1 1 .2.1(4)  Fixed  Judges’  Benches.  Clerks’ 
Stations.  Where  courtrooms  are  assigned  on  a 
temporary  basts,  equipment  should  be  available 
so  that  accessibility  can  be  provided  to  at  least 
one  Juice’s  bench  and  clerk’s  station  within  a 
few  hours  to  accommodate  court  proceedings. 

All. 2. 1(5)  Fixed  Bailiffs’  Stations,  Court 
Reporters’  Stations,  Litigants’  and  Counsel 
Stations.  F*roviding  appropriate  maneuvering 
clearances  such  as  knee  clearance  under  tables 
should  be  considered  when  selecting  furniture 
for  accessible  areas  that  will  be  utilized  by  the 
public  such  as  the  litigants’  stations  in  a  court¬ 
room. 

A1 1 .3.1(2)  Fixed  or  Built-in  Seating  and  Tables. 
Providing  appropriate  maneuvering  space  in  the 
room  and  fcnee  clearance  under  tables  should 
be  considered  when  selecting  furniture  for 
accessible  areas  that  will  be  used  by  Jurors. 

All. 4.2(2)  Restrooms.  The  requirements  of 
4.22  for  toilet  rooms  and  4.23  for  bathrooms, 
bathing  facilities,  and  shower  rooms  do  not 
preclude  the  placement  of  toilet  or  bathing 
fixtures  within  housing  or  holding  cells  or  rooms 
as  long  as  the  requirements  for  toilet  rooms  and 
bathrooms,  including  maneuvering  space,  are 
met.  In  such  instances,  the  maneuvering  space 
required  within  housing  or  holding  cells  or 
rooms  may  also  serve  as  the  maneuvering 
space  required  in  toilet  rooms  by  4.22  or  in 
bathrooms  or  shower  rooms  by  4.23. 

A1 1 .4.2(3)  Beds.  The  height  of  beds  should 
be  17  to  19  in  (430  mm  to  485  mm)  measured 
from  the  finish  floor  to  the  bed  swface,  includ¬ 
ing  mattresses  or  bed  rolls,  to  ensure  appropri¬ 
ate  transfer  Jwm  wheelchairs  and  other  mobility 
aids.  Where  upper  bunks  are  provided,  suffi¬ 
cient  clearance  must  be  provided  between 
bunks  so  that  the  transfer  from  wheelchairs  to 
lower  bunks  is  not  restricted  Figure  A3  pro¬ 
vides  average  human  dimensions  that  should 
be  considered  in  determining  this  clearance. 

A1 1 .4.3  Visiting  Areas.  Accessible  cubicles 
or  portions  of  counters  may  have  fixed  seats  if 
the  required  clear  floor  space  is  provided  within 
the  area  defined  by  the  cubicle.  Consideration 
should  be  given  to  the  placement  of  grilles,  talk- 
thru  bcffles,  intercoms,  telephone  handsets  or 
other  communication  devices  which  should  be 
usable  from  both  the  fixed  seat  and  from  the 
accessible  seating  area  If  an  assistive  listening 
system  is  provided,  the  needs  of  the  intended 
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A11.7  Two-Way  Communication  Systems 


user  and  characteristics  of  the  setting  should 
be  considered  as  described  in  A4.33.7  and 
Table  A2. 

A1 1.7  Two-Way  Communication  Sys¬ 
tems.  Tux>-way  communication  entry  systems 
must  provide  both  voice  and  visual  display  so 
that  persons  with  hearing  or  speech  impair¬ 
ments  can  utilize  the  system.  This  requirement 
may  be  met  with  a  device  that  would  allow 
security  personnel  to  respond  to  a  caller  with  a 
light  indicating  that  assistance  is  on  the  way. 

A1 1 .8  Courtrooms,  hearing  rowns  [mduding 
Judges’  chambers  when  used  as  hearing 
rooms),  Jwy  deliberation  and  Jury  orientation 
rooms,  and  all  meeting  rooms  designated  for 
public  use  should  be  designed  to  take  advan¬ 
tage  of  current  and  emerging  technologies  for 
providing  iriformation  to  perscms  with  disabili¬ 
ties.  Since  such  persons  may  be  litigants. 
Jurors,  witnesses,  spectators,  attorneys  or 
courtroom  personneL  it  is  important  that  the 
designated  rooms  be  wired  to  support  appropri¬ 
ate  systems  or  that  conduits  or  raceivays  be 
provided  to  facilitate  future  wiring  as  systems 
are  added.  For  example,  the  use  of  so-caUed 
’‘smart"  technology  q^n  includes  bundled 
wiring  harnesses  which  can  be  easily  installed 
in  new  construction  and  can  support  a  variety 
of  current  and  future  uses. 

A11.9  Permanently  Installed  Assistive 
Listening  Systems.  In  addition  to  the 
requirement  for  permanently  installed  assistive 
listening  systems.  11.6  (Electrical  Outlets. 
Wiring.  Conduit  for  Communication  Systems) 
requires  that  all  courtrooms,  hearing  rooms.  Jury 
deliberation  and  Jury  orientation  rooms,  and 
meeting  rooms  designated  for  public  use  in 
Judicicd,  legislative  or  regulatory  facUities  have 
electrical  outlets  and  wiring,  conduit  or  race¬ 
ways  to  support  communication  equipment 
This  requirement  is  to  facilitate  the  use  of 
portable  assistive  listening  systems. 

A1 1 .9(1)  Judicial  FacUities.  Due  to  the  large 
variation  in  the  methods  of  assignment  of 
courtrooms  among  Jurisdi^ions.  it  is  impossible 
to  Include  an  exhaustive  Ust  of  each  "type"  of 
courtroom.  “Type"  is  generally  meant  to  include 
such  distinct  categories  as  civU  courtroonUs).  . 
t  criminal  courtroom(s).  and  family  courtroom{s). 

For  example,  if  a  courthouse  has  seven  court¬ 
rooms  arid  three  are  assigned  to  crimirud  mat¬ 
ters.  two  are  assigned  to  dvU  matters  and  two 
are  assigned  to  family  law  matters,  then  11.9 
would  require  that  at  least  two  criminal  court- 


rooms,  one  civU  courtroom  and  one  family  law 
courtroom  have  a  permanervtly  installed 
assistive  listening  system.  In  those  facilities 
where  courtrooms  are  not  dedicated  to  a  single 
type  of  proceedtry.  1 1.9  would  require  that  50 
percent  of  all  courtrooms  provided  have  a 
permanently  installed  assistive  listening  sys¬ 
tem. 

A1 1 .9(2)  Legislative  and  Regulatory  Facilities. 
Permanently  installed  assistive  listening  sys¬ 
tems  are  not  required  in  conference  rooms 
restricted  to  use  by  employees,  consultants,  and 
other  invited  guests  or  areas  which  are  only 
occasionally  or  sporadicaUy  used  for  legislative 
or  regulatory  business  such  as  a  school  board 
meeting  held  in  a  high  school  cqfetena.  How¬ 
ever.  the  Department  of  Justice’s  regulations 
implementing  title  II  of  the  ADA  require  public 
entities  to  take  such  steps  as  may  be  necessary 
to  ensure  effective  communication  with  individu¬ 
als  with  hearing  impairments,  unless  it  would 
result  in  a  fundamental  alteration  in  the  nature 
of  a  service,  program,  or  activity  or  in  undue 
financial  and  admmistrative  burdens.  See  28 
CFR  35.160(a)  and  28  CFR  35.164.  Accord¬ 
ingly,  a  portable  assistive  listening  system  may 
be  needed  to  provide  corrununication  access  in 
the  school  board  meeting  held  In  the  cafeteria. 

A12.0  Detention  and  Correctioned 
Facilities. 

\ 

A12.1  General.  All  common  use  areas 
serving  accessible  cells  or  rooms  are  required  to 
be  accessible.  In  detention  and  correctional 
facilities,  common  use  areas  include  those  areas 
serving  a  group  of  inmates  or  detainees,  includ¬ 
ing.  but  not  Urnited  to.  exercise  yards  and 
recreation  areas,  workshops  and  areas  of 
instruction  or  vocational  training,  counseling 
centers,  cafeterias,  commissaries,  medical 
facilities,  and  any  other  rooms,  spaces,  or 
elements  that  are  made  available  for  the  use  of 
a  group  of  tnmaies  or  delairvees.  Detention  and 
correctional  facilities  also  contain  areas  that 
may  be  regarded  as  cemmon  use  areas  which 
specifically  serve  a  limited  number  of  housing 
cells  or  rooms.  Where  this  occurs,  only  those 
common  use  areas  serving  accessible  cells  or 
rooms  would  need  to  be  accessible  as  required 
by  12.5.  For  example,  several  housing  cells 
may  be  located  at  and  served  by  a  dayroom  or 
recreation  room.  In  this  instance,  only  those 
dayrooms  serving  accessible  housing  cells  or 
rooms  would  need  to  be  accessible.  However, 
common  use  areas  that  do  not  serve  accessible 
cells  but  that  are  used  by  the  public  or  by 
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A12.3  Visiting  Areas 


employees  as  work  areas  are  stiU.  subject  to  the 
requirements  for  public  use  areas  and  employee 
work  areas  in  sections  4. 1  through  4.35. 

A1 2.3  Visiting  Areas.  Accessible  cubicles 
or  portions  of  counters  may  have  faced  seats  if 
the  required  clear  floor  space  is  provided  within 
the  area  defined  by  the  cubicle.  Consideration 
should  be  given  to  the  placement  of  grilles,  talk- 
thru  baffles,  intercoms,  telephone  handsets  or 
other  communication  devices  which  should  be 
usable  from  both  the  fixed  seat  and  from  the 
accessible  seating  area  If  cm  assistive  listening 
system  is  provided,  the  needs  of  the  intended 
user  and  characteristics  of  the  setting  should 
be  considered  as  described  in  A4.33.7  and 
Table  A2. 

A12.4.1(2)  DispersiorL  The  terms  “categories” 
and  “types”  with  respect  to  holding  or  general 
housing  cells  or  rooms  include  security  levels, 
cmd  necessary  classifications  or  distinctions 
such  as  male/female  and  aduU/Juvenile.  The 
requirement  for  the  dispersion  of  accessible  cells 
or  rooms  among  all  categories  and  types  is 
required  only  to  the  extent  possible  under  the 
three  percent  minimum  scoping:  it  does  not 
require  an  increase  in  the  minimum  number  of 
accessible  ceUs  or  rooms  required  for  the  facU- 
tty.  Thus,  the  requirement  for  dispersion  does 
not  supersede  the  three  percent  minimum 
scoping.  The  amount  or  percentage  of  acces¬ 
sible  cells  or  rooms  to  be  -  ovided  in  each 
available  housing  category  or  level  of  security  is 
not  specified  since  dispersion  is  not  required  to 
be  proportionate  to  the  total  number  of  cells  in 
each  category  or  security  level 

Many  detention  and  correctional  facilities  are 
designed  so  that  certain  areas  (e.g.,  “shifi” 
areas)  can  be  adapted  to  serve  as  different 
types  of  housing  according  to  need.  For  ex¬ 
ample,  a  shift  area  serving  as  a  medium  secu¬ 
rity  housir^  unit  might  be  redesignated  for  a 
period  of  time  as  a  high  security  housing  unit  to 
meet  capacity  needs.  Placement  of  accessible 
cells  or  rooms  in  shift  areas  may  allow  addi¬ 
tional  flexibility  in  nteeting  requirements  for 
dispersion  of  accessil^  ceUs  or  rooms. 

A12.4.3  Accessible  CeUs  or  Rooms  for 
Persons  with  Hecuing  Impairments. 

Many  correctional  facilities  do  not  provide 
permanently  installed  telephones  or  alarms 
within  individual  housing  cells.  Such  facilities 
are  not  subject  to  the  requirements  of  12.4.3. 
However,  some  categories  of  housing,  such  as 


minimum  security  prisons,  may  be  equipped 
with  such  devices.  The  minimum  three  percent 
is  based  on  the  number  of  ceUs  or  rooms 
equipped  with  these  devices  and  not  on  the 
total  number  of  cells  or  rooms  in  the  facility.  In 
addition,  this  requirement  applies  only  where 
permanently  installed  telephones  or  alarms  are 
provided  wUhin  individual  ceUs.  Permanently 
installed  telephones  and  alarms  located  in 
common  use  areas,  such  as  dayrooms,  are 
required  to  be  accessible  according  to  ADAAG 
requirements  for  common  use  areas.  See  12.1. 

A12,4.4  Medical  Care  Facilities.  Medical 
isolation  ceUs  required  to  be  accessible  by 
12.4.2  shaU  not  be  counted  as  part  of  the 
minimum  number  of  patient  bedrooms  or  cells 
required  to  be  accessible  in  12.4.4.  Thus,  if  a 
m^ical  care  facility  has  both  types  of  ceUs,  at 
least  one  medical  isolation  ceU  must  be  acces¬ 
sible  under  12.4.2  in  addition  to  the  number  of 
patient  bedrooms  or  ceUs  required  to  be  acces¬ 
sible  by  12.4.4.  Consistent  with  the  require¬ 
ment  for  special  purpose  cells  in  12.4.2,  at  least 
one  medical  isolation  ceU  per  facUitg  is  required 
to  be  accessible.  However,  it  is  recommended 
that  consideration  be  given  to  ensuring  the 
accesstbUity  of  aU  medical  isolation  cells. 

A12.5.2(2)  Restrooms.  The  requirements  of 
4.22  for  toilet  rooms  and  4.23  for  bathrooms, 
bathing  facilities,  and  shower  rooms  do  not 
'  preclude  the  placement  of  toilet  or  bathing 
fixtures  within  housing  or  holding  ceUs  or  rooms 
as  long  as  the  requirements  for  toilet  rooms  and 
bathroorrts,  tricludUng  maneuvering  space,  are 
met.  In  such  instances,  the  maneuvering  space 
required  within  housing  or  holdtng  cells  or 
rooms  may  also  serve  as  the  maneuvering 
space  required  in  toilet  rooms  by  4.22  or  in 
bathrooms  or  shower  rooms  by  4.23. 

A1 2. 5.2(3)  Beds.  The  height  of  beds  should 
be  17  to  19  in  (430  mm  to  485  rnm)  measured 
from  the  finish  floor  to  the  bed  surface,  includ¬ 
ing  mattres^s  or  bed  rolls,  to  ensure  appropri¬ 
ate  transfer  from  wheelchairs  and  other  mobility 
aids.  Where  upper  bunl^  are  provided,  suffi¬ 
cient  clearance  must  be  provided  between 
bunks  so  that  the  transfer  from  wheelchairs  to 
lower  bunks  is  not  restricted.  Figure  A3  pro-  . 
lAdes  standard  human  dimensions  that  should 
be  considered  in  determining  this  clearance. 

A1 2.6.2  Eiquivalent  Facilitation.  Awdl- 
Icuy  aids,  such  as  telephone  handset  amplifiers 
and  portable  visible  alarms  may  be  used 
instead  of  permanent  devices.  The  Department 
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of  Justice’s  regulation  implementing  title  11  of 
the  ADA  requires  public  entities  to  make  avail¬ 
able  appropriate  auxiliary  aids  and  services 
where  necessary  to  ensure  effective  communica¬ 
tion  unless  it  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  service,  program,  or 
activity  or  in  undue  financial  and  administrative 
burdens.  See  28  CFR  35. 1 60(a).  35. 1 64. 

A13,0  Accessible  Residential 
Housing, 

A13.1(l)  Section  13  outlines  the  technical 
requirements  for  dwelling  units  subject  to  title  11 
of  the  ADA.  The  facilities  covered  by  this 
section,  as  well  as  other  facilities  not  addressed 
or  covered  by  this  section,  may  still  be  subject 
to  other  Federal  laws  such  as  the  Fair  Housing 
Amendments  Act  of  1988  (42  U.S.C.  3604  et 
seq.)  and  section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794).  For  example,  the  Fair 
Housing  Amendments  Act  requires  that  all  units 
served  by  an  elevator  be  adaptable  according  to 
guidelines  established  by  the  U.S.  Department 
of  Housing  and  Urban  Development  (HUD). 
Further  information  on  these  lau;s  and  the 
appropriate  regulations  may  be  obtained  from 
HUD. 

In  addition,  the  requirements  for  transient 
lodging  in  section  9  differ  from  residential 
housing  in  this  section.  Residential  housing 
includes,  but  is  not  limited  to,  str\gle-family 
homes,  which  may  be  a  facility  consisting  of  one 
dwelling  unit,  and  multifamily  dwelling  facili¬ 
ties.  which  are  those  facilities  consisting  of  more 
than  one  dwelling  unit.  A  facility  mag  consist  of 
more  than  one  building  within  a  single  site, 
such  as  garden  apartments  and  townhouses. 
Examples  of  sii^le-family  dwelling  units  that 
mUst  be  accessible  include  official  residences, 
such  as  those  provided  for  governors  and  State 
university  presidents  and  single  family  housing 
provided  as  public  housing.  Multifamily  dwell¬ 
ing  units  include  public  housing  projects  and 
apartments.  Residential  housing  also  includes 
dwelling  units  that  are  used  to  accommodate 
Uve-in  employees  such  as  faculty,  visiting 
fellows,  care-takers,  rangers  and  curators. 

With  respect  to  colleges  and  universities,  stu¬ 
dent  apartments  containing  dwelling  units  are 
considered  residential  housing. 

A13.1(2)  Common  use  areas  are  subject  to  the 
'applicable  requirements  of  4.1  through  4.35. 
Common  use  areas  include  hallways,  corridors 
'Within  and  walks  around  or  connecting  build¬ 


ings.  For  example,  room  numbers  identifying 
dwelling  units  along  a  corridor  are  subject  to  the 
requirements  for  raised  and  braiUed  signage  as 
required  by  section  4.1.3(16).  Similarly,  exterior 
walks  must  be  accessible  so  that  at  least  one 
accessible  route  connects  accessible  buildings, 
facilities,  elements,  and  spaces  on  the  same  site 
as  specified  by  section  4. 1.2(2).  A  sufficient 
number  of  accessible  multiple  common  use 
recreation  facilities  should  be  provided  to 
ensure  equitable  opportunities  for  persons  with 
disabilities.  If  recreation  facilities  are  dispersed 
in  a  large  facility,  then  tenants  and  guests  with 
disabilities  should  not  have  to  travel  far  greater 
distances  than  others  to  access  recreation 
facilities.  The  term  ’’common  use”  excludes 
spaces  wholly  within  a  dwelling  unit.  For 
example,  official  residences  such  as  Governors’ 
mansions  contain  facilities  used  for  official 
functions.  These  areas  are  not  within  the 
private  residence  itself,  and  must  be  accessible 
both  to  residents  and  to  the  public. 

A1 3.2.1  In  determining  the  minimum  number 
of  accessible  dwelling  units,  any  fraction  must 
be  rounded  upwards  to  the  next  whole  number. 
It  is  not  uncommon  for  facilities  to  offer  one, 
two.  and  three  bedroom  units.  Facility  planners 
and  designers  need  to  consider  that  persons 
with  disabilities  and  their  families  require 
access  to  all  types  of  dweUiiy  units  offered  in  a 
facility.  Neither  section  13.3.1  or  13.2.2  re¬ 
quires  proportionate  distribution  of  accessible 
units  among  aU  unit  sizes.  However,  at  least 
one  of  each  unit  size  according  to  the  number  of 
bedrooms  provided  must  be  accessible  even  if 
doing  so  would  exceed  the  minimum  number 
requirements  of  13.2.1(1).  Providing  accessibil¬ 
ity  to  each  unit  type  according  to  the  number  of 
bedrooms  provided  wiU  be  more  cost-effective 
than  retrofitting  inaccessible  dweUirxg  units  to 
accommodate  individuals  with  xxirytng  needs. 

A1 3.2.2  New  Construction:  Dispersion. 

When  dispersing  accessible  dwelling  units 
throughout  a  facility,  persons  with  disabilities 
must  have  the  same  choices  regarding  the  type 
of  unit  as  other  members  of  the  public.  Types  of 
dwelluig  units  include  single-family  and  multi¬ 
family:  one,  two,  three  or  more  bedrooms: 
official  residences  and  certain  employee  and 
student  apartments.  Amenities  may  include 
dishwashers,  laundry  equipment,  fireplaces, 
and  walk-in  closets.  It  is  not  acceptable  to  offer 
only  one-bedroom  accessible  apartment  units, 
when  apartment  units  or  single-family  units 


31798  Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


A13.2.3  Alterations:  Minimum  Number  and  Disper^on 


with  two  and  three  bedrooms  are  also  offered  in 
the  same  facility.  On  a  wUverstty  campus 
official  residences  that  are  not  interchangeable 
must  be  accessible.  Therefore,  a  three  bedroom 
graduate  apartment  cannot  be  made  accessible 
in  lieu  of  making  the  President’s  residence 
accessible.  However,  if  several  single  family 
residences  are  provided  for  visiting  fellows  and 
they  are  interchangeable,  then  only  five  percent 
of  those  dwelling  units  must  be  accessible. 
AdditionaUy,  tf  some  dwelling  units  are  pro¬ 
vided  with  dishwashers  while  others  are  not, 
some  accessible  imUs  must  have  dishwashers. 
In  addition,  the  avaUabUity  of  other  amenities 
such  as  view  or  the  proximity  to  recreation 
facilities  must  also  be  comparable.  For  ex¬ 
ample,  not  all  accessible  units  should  be  located 
on  a  side  of  a  building  oveikx^dng  an  interior 
courtyard  f  other  units  have  exterior  views. 

A13.2.3  Alterations:  Minimum  Number 
and  Dispersion.  The  foUowing  example 
illustrates  the  requirements  of  13.2.3(1).  An 
existing  facility  contatnlrig  one  hundred  multi¬ 
family  residential  dwelling  units  is  the  sut^ect 
of  ten  consecutive  alterations  over  a  period  of 
ten  years.  Each  year,  ten  units  are  altered. 
During  the  first  five  years,  at  least  one  unit  of 
the  ten  altered  units  must  comply  with  13.3  and 
13.4  (five  percent  but  not  less  than  one)  until  the 
total  number,  five  percent,  required  for  the 
facility  overall  is  achieved.  Similariy,  as  part  of 
the  alterations  during  the  first  two  years,  one 
unit  complying  with  section  13.4  must  be 
provided  in  ai^ttion  to  those  which  are  acces¬ 
sible  to  people  with  mobUity  and  hearing  impair¬ 
ments  until  the  two  percent  minimum  is 
achieved.  Section  3.5  defiles  the  term  “Alter¬ 
ation’’.  Consistent  with  that  definition,  merely 
repairing  or  replacing  an  oven  would  not  neces¬ 
sarily  be  an  alteration.  For  example,  replacing 
an  oven  in  an  apartment  that  is  not  required  to 
be  accessible  is  not  an  alteration.  However, 
replacing  an  oven  in  an  apartment  that  is 
required  to  be  accessible  is  an  alteration  be¬ 
cause  it  effects  the  usability  of  the  dwelling 
wiit. 

A13.3.2  Minimum  Requirements.  An 

accessible  second  exit  from  dwelling  unUs  is 
recommended  for  emergency  evacuation  pur¬ 
poses. 


A1 3.3.4(5)  Sinks.  Installing  a  sink  with  a 
drain  at  the  rear  so  that  plumbing  is  as  close  to 
the  tvall  as  possible  can  prevent  garbage 
dispc^al  units  from  obstructing  the  required 
clear  knee  space. 

A13.3.4(6)  Ranges  and  Cooktops.  Although 
not  required  for  minimum  accessibility, 
countertop  range  units  in  a  counter  with  adjust¬ 
able  heights  can  be  an  added  corweniencefor 
wheelchair  users. 

A1 3.3.4(7)  Ovens.  Countertop  or  waU- 
mounted  ovens  with  side-opening  doors  provide 
greater  access.  Clear  space  at  least  30  in 
(760  mm)  wide  under  counters  at  the  side  of 
conventional  and  self-cleaning  ovens  is  an 
added  convenience.  The  puU-out  board  or  fixed 
shelf  under  side-opening  oven  cUx)rs  provides  a 
resting  place  for  heavy  items  being  moved  from 
the  oven  to  a  counter. 

A1 3. 3.4(8)  Refrigerators  and  Freezers.  Side- 
by-side  refhgeraUx's  and  freezers  provide  the 
most  lisable  freezer  conqxxrtments.  Locating 
refrigerators  so  that  their  doors  can  swing  180 
degrees  provides  greater  access  by  increasing 
maneuvering  space  so  that  knee  and  toe  clear¬ 
ance  is  provided  on  the  hinge  side.  Reaching 
items  placed  far  back  on  the  hinge  side  will  be 
easier  (f  the  door  arrangement  permits  the 
optimal  maneuvering  space. 

A1 3.3.4(1 0)  Kitchen  Storage.  Pantry  type 
cabinets  or  t^  cabinets  can  be  provided  rather 
than  cabinets  mounted  over  wo^  counters. 
Additional  storage  space  located  conveniently 
adjacent  to  kitchens  can  be  provided  to  make 
up  for  space  lost  when  cabinets  are  not  pro¬ 
vided  under  sinks  and  work  surfaces. 

A13.4.I(1)  Alarms.  Some  residents  includir^ 
those  who  are  deqf-bUnd  will  not  be  capable  of 
responding  to  a  visible  alarm.  In  those  in¬ 
stances  the  faculty  operator  may  have  a  respon- 
sibUity  to  provide  an  alternative  method  of 
alerting  residents  of  emergencies.  Alternative 
methods  may  include  devices  such  as  tactile 
bedframe  alarms  for  sleeping  individuals  and 
other  vibrotactile  devices  worn  by  occupants 
during  the  day. 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


31799 


A14.0  Public  Rights-of-Way 


A14.0  Public  Rights-of-Way, 

A14.1  Most  public  rights-of-way  are  coincident 
with  and  include  roadways.  However,  some  are 
established  as  easements  to  provide  pedestrian 
access  to  a  public  facility  through  a  private  site 
or  series  of  properties.  A  downtown  pedestrian 
street  that  occupies  public  space  between 
private  building  and  property  lines  is  also  part 
of  the  public  right-of-way. 

The  public  right-of-way  does  not  include  public 
sites,  such  as  those  that  contain  public  budd¬ 
ings.  parks,  and  plazas,  nor  does  this  section 
apply  to  pedestrian  facdities  on  public  or  private 
sites  adjacent  to  the  public  right-of-way.  such 
as  a  campus  or  complex  of  buildings.  These 
public  and  private  sites  must  be  designed, 
constructed,  or  altered  to  meet  the  requirements 
of  4.1  through  4.35.  which  require  th^  an 
accessible  route  be  provided  to  connect  acces¬ 
sible  elements  and  facdities  on  a  site  to  public 
transportation  stops,  streets,  or  public  side¬ 
walks.  Section  1 4  applies  only  to  the  public 
pedestrian  circulation  network  within  the  public 
right-of-way  that  connects  and  provides  public 
access  to  the  public  and  private  sites  along  its 
borders.  However,  where  an  accessible  route 
required  within  a  site  uses  the  public  sidewalk, 
the  public  sidewalk  must  comply  with  require¬ 
ments  for  an  accessible  route  for  that  segment 

Work  in  the  public  right-of-way  may  include  the 
widening  or  realignment  of  a  public  roadway, 
the  construction  or  installation  of  site  improve¬ 
ments  and  pedestrian  amenities  on  or  along  a 
public  sidewalk,  or  the  upgrading  of  a  subsur¬ 
face  water  system,  sewer,  or  utdtty  below  a 
public  sidewalk,  curb-and-gutter,  or  street 
Projects  may  be  undertaken  within  the  clearly 
defined  boundaries  of  a  street  frontage  along  a 
block,  at  an  intersection,  or  in  the  right-of-way 
of  a  commercial  district  or  may  consist  of  the 
installation  of  a  typical  item  (e.g..  drinking 
fountains,  toilets,  benches,  public  sidewalk  curb 
ramps,  landscaping,  telephones,  signage,  bus 
shelters)  dispersed  along  public  sidewalks 
throughout  an  area  or  Jurisdiction. 

Work  in  the  public  right-of-way  that  is  under¬ 
taken  by  private  entities  under  standards 
imposed  by  a  State  or  local  government  must 
comply  with  section  14.  Jurisdictions  that  may 
later  accept  pedestrian  facilities  constructed  in 
rights-of-way  developed  by  private  entities 
should  ensure  through  the  permitting  process 
that  such  elements  wUl  also  meet  the  require¬ 
ments  of  this  section. 


A24 


Technical  provisions  in  ADAAG  4.2  to  4.35 
apply  to  public  rights-of-way  unless  modified  by 
ADAAG  14  to  address  site  conditions  particular 
to  the  public  right-of-way.  Therefore,  a  public 
sidewalk  curb  ramp  in  the  public  right-of-way  is 
subject  to  the  technical  provisions  of  ADAAG 
1 4.2.4  (Public  Sidewalk  Curb  Ramps)  and  not  to 
ADAAG  4. 7, (Curb  Ramps).  A  public  sidewalk  in 
the  public  right-of-way  is  subject  to  the  technical 
provisions  of  ADAAG  14.2.1  (Public  Sidewalks), 
which  substitutes  a  continuous  passage  for  the 
accessible  route  required  in  ADAAG  4. 1 .  How¬ 
ever,  some  technical  provisions  in  ADAAG  4.2  to 
4.35,  such  as  those  contained  in  4.2.4  (Clear 
Floor  or  Ground  Space  for  Wheelchairs),  4.9 
(Stairs),  and  4.27  (Controls  and  Operating 
Mechanisms),  have  not  been  modified  for  appli¬ 
cation  to  the  public  right-of-way  and  therefore 
apply  to  work  covered  by  this  section. 

A14.1.1  Definitions. 

Continuous  Passage.  A  continuous  passage 
along  a  public  pedestrian  right-of-way  is  analo¬ 
gous  to  the  accessible  route  within  a  site  or 
building.  Although  public  sidewalks  are  subject 
to  technical  provisions  similar  to  those  that 
apply  to  accessible  routes,  public  sidewalks  are 
not  required  to  meet  guidelines  for  accessible 
routes  unless  the  public  sidewalk  is  used  to 
provide  the  required  accessible  route  connecting 
accessible  elements  on  a  site.  ^ 

Public  Sidewalk.  Public  sidewalks  include 
any  exterior  walkway  in  the  public  right-of-way 
intended  for  pedestrian  use,  whether  raised  to 
curb  height,  separated  horizontally  by  a  park¬ 
way,  or  surfaced  for  pedestrian  use  along  the 
shoulder  of  a  roadway.  Although  most  public 
sidewalks  border  streets  and  roadways,  pedes¬ 
trian  streets  developed  in  urban  areas  arid 
public  pedestrian  easements  that  do  not  parallel 
vehicular  ways  but  are  part  of  a  pedestrian 
circulation  network  in  the  public  right-of-way 
are  also  included.  Where  pedestrians  and 
cyclists  are  intended  to  share  a  route  in  the 
public  right-of-way.  the  route  must  meet  require¬ 
ments  for  public  sidewalks. 

A14.2  New  Construction:  Minimum 
Requirements.  New  construction  includes 
work  which  is  constrained  primarily  by  topo¬ 
graphic  features,  as  for  example,  the  design  of  a 
new  subdivision,  new  town,  or  an  expansion  of 
Jurisdictional  limits  to  incorporate  as  yet  unde¬ 
veloped  land.  When  new  rights-of-way  are 
established,  sufficient  width  should  be  allotted 


31800  Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


A14.2.1  PubUc  Sidewalks 


to  permit  new  piMlc  sidewalks,  tf  provided,  to 
comply  with  14.2. 1  and  14.2.4.  New  construc¬ 
tion  anticipates  a  high  degree  of  accessibility 
and  usability  in  features  newly  planned  and 
provided  within  the  public  right-of-way. 

A1 4.2.1  Public  Sidewalks.  Public  side¬ 
walks  in  the  pubUc  right-of-way  include  paved 
pedestrian  ivalkways  raised  to  curb  level  or 
separated  horizontally  from  adjacent  roadways 
by  parkways  and  similar  divisions,  as  well  as 
unseparat^  roadside  routes  with  prepared 
surfaces  where  these  are  intended  for  pedes¬ 
trian  circulation,  as  permitted  in  undeveloped 
rural  areas.  Public  sidewalks  that  are  vertically 
or  horizontally  separated  from  adjacent  vehicu¬ 
lar  ways  are  safer  for  aUpedestrUms.  Routes 
delineated  only  by  pavement  markings  can  be 
made  more  discernible  f  a  distinct  edge  is 
provided. 

The  continuous  passage  in  a  pubUc  sidewalk 
takes  the  place  of  the  accessible  route  on  a  site. 
The  continuous  passage  has  a  vertical  as  well 
as  a  horizontal  component  and  should  be 
considered  a  protected  tx^ume  of  space.  How¬ 
ever,  headroom  clearances  apply  across  the 
entire  width  of  a  public  sidewalk,  not  Just  to  the 
continuous  passage.  Permanently-installed 
street  appurtenances  such  as  lighting  stan¬ 
dards,  JIk  hydrants,  utility  poles,  drainage 
inlets,  access  covers,  and  traffic  synods  and 
controls  must  be  careJuUy  located  during  the 
design  stage  of  a  pnffect  to  av.,  I  corfflict  with 
pedestrian  routes.  Designers  who  employ 
standard  design  templates  for  public  sidewatk 
and  /MjbUc  sidewalk  intersection  design  provide 
a  more  predictable  and  usable  environment  for 
pedestrians.  Most  such  templates  include 
curbside  strips  in  udUch  street  furnishings, 
landscaping,  and  other  equipment  and  fittings 
are  accommodated,  leavirig  the  putdic  sidewialk 
itself  open,  straight,  and  free  of  obstructions. 

A14.2.1(2Xo)  Several  options  ore  available 
even  when  pubUc  sidew^  running  slopes  are 
extreme.  Terrcued  corwtructlon  that  provides 
accessible  curbside  parking  and  level  areas 
across  a  new  pubUc  sidew^  can  provide 
connections  to  entrances  along  a  steeply  sloping 
pedestrian  route.  Intermediate  landings  with 
benches  can  serve  as  resting  and  passing 
spaces  to  ameliorate  stmte  effects  <rf  such 
grades.  Additionally,  operational  methods  may 
enhance  accessibility.  For  example,  full  block 
developments  can  pirovide  accessible  entrances 
connecting  to  interior  accessible  routes  that  use 
elevators  within  facilities  to  serve  different 


public  sidewalk  levels.  However,  operating 
hours  that  may  restrict  the  availability  of  these 
interior  routes  limit  their  usefulness. 

The  provisions  of  section  14  do  not  preclude 
public  sidewalk  segments  at  different  levels  or 
public  sidewalks  with  stairs  (which  may  be 
advantageous  in  providing  access  to  bitilding 
entrances  along  steeply  sloping  sites)  provided 
that  accessible  elements,  including  entrances, 
can  be  reached  from  the  public  sidewalk  or 
continuous  passage.  Where  a  public  sidewalk 
contains  st^s  or  where  public  sidewalk  levels 
diverge,  a  railing,  planter  or  other  barrier  sepa¬ 
rating  the  levels  is  recommended.  Because 
such  stairs  ivUl  typically  occur  in  steeply  sloping 
public  sidewalks,  it  is  important  that  the  alter¬ 
nate  route  they  offer  be  accessible  for  those 
persons  with  mobility  impairments  who  can 
more  easily  use  stairs. 

Stairs  abutting  a  public  sidewalk  and  serving  a 
building  on  a  private  site  should  have  uniform 
riser  heights  and  tread  widths  for  maximum 
discemibUtty.  Stairs  or  steps  that  disappear 
into  the  grade  of  the  cuffobdr^  public  sidewalk 
are  hazardous  for  many  pedestrians. 

A14.2.1(2)ffi)  Narrow  public  sidewalks  imme¬ 
diately  adjacent  to  the  curb  or  roadway  may  be 
offset  to  avoid  a  non-corrformtng  cross  slope  at 
driveway  aprons  by  diverting  the  public  side¬ 
walk  around  the  apron.  Pu^  sidewalks 
separated  Jrom  the  curb  or  roadway  by  a 
planted  parkway  can  accommodate  an  apron 
wtthtn  the  width  of  the  parkway  (see  Fig.  A9). 

A14.2.1(3)  Public  sidewalk  surfaces  should 
fall  generally  along  a  single  plane  fwm  landing 
to  lading.  However,  landing,  public  sidewalk 
curb  ramps,  and  <^her  elements  must  be 
blended  udthin  the  pubUc  sidewalk.  Although 
such  changes  in  plane  cannot  be  avoided,  they 
should  be  minimtzed  withtn  a  length  of  public 
sideivalk.  Gratings  in  pubUc  sidewalks  that  are 
located  where  pedestrian  trauel  dtrecOons 
intersect,  such  as  at  comers,  must  be  designed 
with  minimum  (yaenirtg  sizes  that  comply  in  both 
directions  of  travel  The  proportions  of  large 
areas  of  gratings,  such  as  those  necessary  to 
ventilate  transformer  xxudts  or  subway  struc¬ 
tures,  may  be  varied  to  matntatn  the  surface 
area  required  while  stm  pnoviding  a  36  in 
(915  mm)  continuous  passage  along  the  pubUc 
sidewalk.  For  example,  a  long  but  narrow  run 
of  gratings  can  provide  the  same  rate  of  ventila¬ 
tion  as  a  square  installation,  but  would  avoid 
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Sl(towalk  without  parkway  where 
continuous  passage  hypmes  apron 


Fig.  A9 

Sidewalks  at  Driveway  Aprons 


the  need  to  increase  ooerall  public  sidewalk 
width  in  order  to  provide  a  grairng-free  continu¬ 
ous  passage  within  the  width  of  the  public 
sidewalk.  Alternatively,  such  gratings  may  be 
located  within  the  street  surface,  as  are  some 
drainage  inlets  and  similar  fittings. 

A1 4.2.2*  The  requirement  of  a  continuous 
passage  within  the  public  sidewalk  is  intended 
to  provide  accessibility  for  persons  with  mobility 
trrqHurments.  However,  because  pedestrians 
with  vision  impairments  may  use  any  portion  of 
the  public  sidewalk,  provisions  for  protruding 
objects  apply  to  its  entire  width.  Elements  that 
overtmng  a  public  sidewalk  are  covered  even 
though  they  may  not  arise  from  the  public 
sidewalk.  Tree  branches  are  a  particular 
hazard  when  they  intrude  into  the  required 
clear  headroom  of  80  in  (2030  mm).  Many  pther 
objects  on  or  along  a  public  sidewalk,  such  as 
newspaper  vending  machines,  trash  receptacles 
and  construction  barricades,  are  not  fixed  and 
thus  are  not  subject  to  these  guidelines  but  may 
nevertheless  be  covered  under  the  Department 
of  Justice  regulation  regarding  maintenance  of 
accessible  features.  (See  28  CFR  35. 1 33). 

Ai  4.2.3  Fixed  Street  Furnishings.  Street 
furnishings  may  be  provided  by  a  public  entity, 
as  in  the  case  of  benches,  drinking  fountains, 
and  signage:  be  installed  under  public  franchise 
or  similar  agreement,  as  public  pay  telephones 
or  single  user  toilet  facilities:  or  be  put  in  place 
by  another  government  authority,  as  are  fire 
alarm  boxes. 


A14.2.3(4)  Fixed  Seating.  Tables,  and 
Benches.  Where  benches  are  grouped  at  a 
single  location,  such  as  those  provided  in  a 
seating  area  constructed  as  part  of  a  downtown 
improvement  project,  each  location  at  which  a 
seating  area  is  provided  should  contain  acces¬ 
sible  benches.  However,  at  bus  stops  or  along  a 
street  frordage  where  seating  is  dispersed  and 
only  a  single  bench  is  provided  at  a  location,  the 
application  of  the  50  percent  requi  t^nent  will 
result  in  each  bench  being  accessible. 

Al  4.2.4  Public  Sidewalk  Curb  Ramps. 

In  section  14,  ADAAG  4.7  (Curb  Ramps)  has 
been  replaced  by  14.2.4  (Public  Sidewalk  Curb 
Ramps)  to  reflect  differing  requirements  in  the 
public  right-of-way.  A  landir^  permits  pedestri¬ 
ans  to  bypass  the  flares  and  ramp  run  of  a 
perpendicular  public  sidewalk  curb  ramp  and 
allows  persons  using  wheelchairs  to  turn  and 
enter  the  ramp  with  all  four  wheels  in  contact 
with  the  surface.  When  a  perpendicular  public 
sidewalk  curb  ramp  interrupts  the  path  of  travel 
and  cannot  be  bypassed,  its  naming  slope  and 
flares  have  the  same  effect  on  a  person  using  a 
wheelchair  as  would  a  severe  cross  slope  along 
that  route.  Persons  with  low-powered  chairs  or 
poor  control  have  particular  difficulty  with  the 
combined  ejffect  of  these  nmning  and  cross 
slopes. 

Where  a  curb  is  six  in  (151  mm)  high,  a  new 
perpendicular  public  sidewalk  curb  ramp  and 
landing  would  necessitate  a  minimum  curb-face 
to  back-of-sidewalk  width  of  approximately  12  ft 
(3.6  m)  (see  Figs.  59(a)  and  60(^  and  (b)).  In 
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narrower  rights-of-way  outside  commercial 
districts,  particularly  those  in  residential  neigh¬ 
borhoods.  parallel  public  curb  ramp  (depressed 
sidewaUd  ^sign  and  (xmstruction  (see  figs.  59(b) 
and  60(c))  can  provide  the  required  accessibility, 
although  other  cdtemattves.  such  as  projected 
intersections  (see  Fig.  60(e)).  lesser  curb 
heights,  and  corribinations  of  parallel  and 
perpendicular  public  sidewallc  curb  ramps  (see  ^ 
Figs.  59(c)  and  60(d))  may  also  provide  access 
to  street  crossings.  Jurisdictions  may  also  wish 
to  commit  additional  right-of-way  or  utilize 
setbacks  at  public  sidewalk  comers  and  inter¬ 
sections  in  order  to  accommodate  landings  at 
the  tops  of  perpendicular  public  sidewalk  curb 
ramps. 

State  and  local  governments  are  encouraged  to 
require  a  right-t^-way  width  sufficient  to  ensure 
that  perpendicular  pubUc  sidewalk  curb  ramps 
can  be  provided.  However.  Jurisdictions  are  not 
required  to  provide  a  greater  right-of-way  width 
than  would  otherwise  be  planned  under  regula¬ 
tions.  guidelines,  or  practices  normally  applied 
to  new  development  Right-of-way  width  may 
be  based  on  zoning,  land  use.  pedestrian 
uohxme  or  population  densities,  transportation 
master  plans,  or  similar  factors.  Since  these 
guidelines  prohibit  decreasing  the  accessibUtty 
of  the  public  pedestrian  ctrcidation  netwodc. 
Jurisdictions  should  anticipate  the  need  for 
future  roadway  widentngs  by  establishing  an 
Initial  right-of-way  that  can  accommodate  future 
growth  and  development 

Perpendicular  public  sidewalk  curb  ramps  that 
are  36  in  (915  mm)  wide  and  installed  adjacent 
to  a  parkway  to  serve  a  single  crossing  direction 
need  only  one  side  flare  at  a  1:10  slope,  thus 
greatly  lessening  space  requirements.  This 
permits  the  comer  radius  of  the  public  sidewalk 
to  have  a  generous  waiting  area  at  full  curb 
height  increasing  the  discemibiltty  of  the 
border  between  public  sidewalk  and  street 
crossings.  Where  depressed  comers,  raised 
street  crossings,  or  wide  diagonal  public  side¬ 
walk  curb  ramps  are  install^  die  boundary 
between  pedestrian  and  vehicular  areas  at 
comers  is  undejined.  For  these  reasons,  these 
designs  are  not  permitted  in  new  construction. 

Standardization  of  public  sidewalks,  public 
sidewalk  curb  ramps,  and  street  crossings  is 
encouraged  in  new  construction.  Consistency  in 
the  design  of  public  sidewalks,  parkways  arid 
landscaping  setbacks,  street  Jumishing  zones, 
signage,  and  crossing  signals  and  markings 


will  increase  the  predictability,  and  may  im¬ 
prove  the  usability  and  safety,  of  the  public 
pedestrian  network. 

A14»2,S(1)  Crossing  Controls.  A  standard 
public  sidewalk  design  template  utilizing  a 
parkway  can  accommodate  crossing  controls  at 
the  top  of  a  public  sidewalk  curb  ramp  with  a 
returned  ed^  along  the  planting  strip  (see 
Fig.  60(a)).  Post-mounted  controls  can  be 
located  outside  the  public  sidewalk  proper  but 
easUy  accessible  to  those  watting  to  use  the 
public  sidewalk  curb  ramp  or  street  crossing. 

There  is  a  wide  variety  of  audible  and 
vibrotactile  crossing  signals  available  in  the  US 
and  abroad.  Mechcmical  devices  added  to 
walk/don't  walk  crossing  signals  buzz,  tweet, 
chime,  talk,  and,  in  Japan,  play  refrains  from 
popular  tunes  at  intersections.  Many  are 
available  with  adjustable  volume  controls, 
demand  controls,  or  time  clocks  to  limit  hours  of 
operation.  Broadcast  systems  employing  Jbced 
transmitters  and  handheld  pedestrian  receivers 
can  make  a  range  of  street  crossing  data  avail¬ 
able  to  individu^.  Vibrating  devi^,  more 
common  in  Europe,  can  indicate  the  separate 
phases  of  a  visd>le  crossing  signal  or  street 
light 

A14,2,5(2)  Marked  Crossings.  Marked  cross¬ 
ings  are  of  particular  use  to  pedestrians  with 
low  vision  and  are  of  greatest  assistance  at 
irregular  intersections  and  mid-block  crossings. 
The  Manual  on  Uniform  Trqffic  Control  Devices 
(MUTCD)  published  by  the  FHWA  recommends 
soUd  white  lines  for  marked  crossings.  How¬ 
ever,  many  urban  street  crossings  are  delin¬ 
eated  in  brick  or  other  unit  paving  materials, 
particularly  where  design  standards  have  been 
developedifor  an  historic  district  or  other  signifi¬ 
cant  area  When  acffacent  public  sidewalks  are 
similarly  paved,  it  is  dffficuU  to  distinguish 
between  public  sidewalk  areas  and  street 
crossings,  particularly  (f  depressed  public 
sideuKilks  have  been  installed  in  lieu  of  weU- 
dejined  public  sidewalk  curb  ramps.  Further¬ 
more,  many  colors  in  the  brick  range  cannot  be 
distiruiuished  by  persons  with  color  blindness. 
The  use  of  markings  with  a  strong  visual  con¬ 
trast,  both  between  public  sidew^  surfaces 
and  crossings  and  between  street  surface  and 
crossing  markings,  is  encouraged. 

A14.2.5(3)  Islands.  A  visual  contrast  like  that 
required  on  public  sidewalk  curb  ramps  and 
kmdiiKis  that  connect  to  street  crossings  is 
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recommended.  Persons  using  wheelchairs  need 
a  minimum  length  of  48  in  (1220  mm)  within  the 
island  to  be  out  of  traffic  lanes. 

A14.2.5(4)  Pedestrian  Overpasses  and  Under¬ 
passes.  Circular  ramps  cannot  meet  require¬ 
ments  for  slope,  cross  slope,  and  level  landings 
and  are  difficult  for  persons  using  wheelchairs. 
Their  non-uniform  cross  slopes  do  not  provide  a 
plane  to  allow  all  wheels  to  contact  the  ground 
at  the  same  time.  This  makes  it  difficult  to 
control  a  wheelchair,  particularly  on  a  downhill 
run,  and  presents  a  constant  tipping  hazard  for 
some  types  of  motorized  chairs.  Furthermore, 
much  of  the  effort  of  propelling  a  hand-powered 
wheelchair  on  such  ramps  must  go  into  over¬ 
coming  cross  slope  rather  than  rise.  Circular 
ramps  do  not  have  landings  required  by  4.8 
(Ramps)  and  thus  do  not  provide  rest  areas  for 
persons  with  limited  stamina  or  those  using 
wheelchairs. 

Below-grade  and  elevated  pedestrian  networks 
in  the  public  right-of-way  (e.g.,  sky  walks  and 
pedestrian  tunnels)  are  considered  to  be  pedes¬ 
trian  overpasses  and  underpasses.  To  the 
extent  that  these  networks  are:  (1)  developed 
under  the  authority  of  a  State  or  local  govern¬ 
ment:  (2)  are  intended  for  public  pedestrian 
access,  circulation,  and  use:  and  (3)  occupy, 
along  at  least  some  of  their  length,  air  or  ground 
rights  in  the  public  right-of-way,  they  must  be 
accessible,  because  topography  wiU  not  be  a 
consideration,  it  should  be  possible  in  new 
construction  to  provide  a  level  route  along  the 
continuous  passage,  which  will  typically  con¬ 
nect  to  surface  circulation  networl^  by  means  of 
elevators,  which  may  be  provided  in  private 
facilities  or  at  transit  stations.  ADAAG  4.3. 1 
requires  skywalks  and  tunnels  that  are  part  of 
an  accessible  route  on  a  site  or  within  a  facility 
to  comply  with  4.3  (Accessible  Route).  Where 
such  construction  lies  in  the  public  right-of-way 
and  connects  above  or  below  grade  to  the 
accessible  routes  required  of  facilities  on  private 
sites,  these  pedestrian  circulatioh  networks 
must  provide  a  continuous  passage  and  comply 
with  other  provisions  of  this  section.  Direct 
connections  from  transit  facilities  are  covered  by 
ADAAG  10.3.1(3).  Additionally,  elements 
placed  along  above-grade  or  below-grade  public 
pedestrian  routes  must  comply  with  the  require¬ 
ments  of  ADAAG  14. 

Overpasses  and  underpasses  in  hilly  terrain 
may  be  approached  at  or  near  grade  by  public 
sidewalks  with  a  grade  at  or  less  them  1 :20. 
However,  the  construction  of  an  dvercrossing  or 


undercrossir^  facility  offers  the  opportunity  to 
provide  ramp  slopes  that  could  not  be  achieved 
adjacent  to  roadways. 

A14.2.6(l)  On-Street  Parking.  New  on-street 
parking  may  result  from  the  extension  of  a 
public  right-of-way,  the  plarming  and  develop¬ 
ment  of  a  new  town  center,  the  reconstruction  of 
a  segment  of  a  roadway  and  its  public  side¬ 
walks,  the  implementation  of  a  downtown 
revitalization  program,  or  a  similar  program  or 
project.  The  application  of  the  scoping  table  at 
4.1.2(5)(a)  shaU  be  based  upon  the  overall 
numbers  of  new  parking  spaces  planned  within 
a  project  or  project  area  For  example,  in  a 
downtown  revitalization  program  that  includes 
the  construction  of  new  site  amenities  and  on¬ 
street  parking  along  both  sides  of  a  street  for 
several  blocks,  the  project  area  is  the  scope  of 
work  described  in  the  contract  for  the  work. 

The  chart  at  4.1 .2(5)(a)  shall  be  applied  to  the 
total  number  of  parking  spaces  provided  in  the 
project.  If  an  additional  project  is  undertaken 
nearby,  it  too  shall  provide  accessible  parking 
spaces  based  upon  the  application  of  the  table 
to  the  total  nurriber  of  spaces  provided  within 
the  boundary  of  the  project.  Planners  must 
carefuUy  consider  dispersion  requirements, 
balancing  user  convenience  to  high-volume 
destinations  and  locations  where  street  and 
public  sidewalk  slope  are  minimal  to  provide 
maximum  accessibility.  ^ 

On-street  parking  may  be  parallel  perpendicu¬ 
lar,  or  angled.  Perpendicular  parking  along 
public  streets  will  be  similar  to  parking  in  lots 
and  garages.  However,  while  slopes  at  access 
aisles  in  lots  and  garages  on  sites  can  be  no 
greater  than  1 :50  in  any  direction,  the  slopes  of 
access  aisles  on  streets  are  limited  only  to  the 
minimum  feasible  slope.  Parallel  and  perpen¬ 
dicular  accessible  spaces  allow  a  driver  to 
locate  the  access  aisle  on  either  the  passenger 
or  driver  side  as  necessary  for  transfer  and 
therefore  may  share  an  access  aisle.  Because 
angled  spaces  are  approached  from  only  one 
direction,  a  driver  cannot  always  select  a  space 
with  an  access  aisle  that  wUl  accommodate  the 
desired  transfer.  Therefore,  angled  parking 
spaces  may  not  share  an  access  aisle. 

On-street  convenience  parking  requirements  do 
not  apply  in  residential  or  other  neighborhoods 
where  parking  is  permitted  without  delineation, 
metering,  or  time  limits. 
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A14.2.6(4)  Motorist  Aid  Conmwticatkms 
Systems.  The  approach  area  at  the  caJibox 
must  be  connect^  to  the  roadway  shoulder, 
public  sidewalk  or  pedestrian  path  by  means  of 
a  continuous  passage.  This  does  not  require 
that  paoed  shoulders  or  public  sidewalks  be 
provided,  but  it  does  require  that  a  person  using 
a  wheelchair  be  able  to  reach  the  approach  area 
from  the  roadway  shoulder.  This  would  prohibit 
the  approach  area  from  being  separatedfrom 
the  roadway  by  a  ditch,  gutter,  curb,  or  other 
barrier. 

A14,3  Alterations.  The  Department  of 
Justice  preamble  to  the  amended  regulation 
implementing  title  n  the  ADA  provides  guid¬ 
ance  on  alterations  work  that  may  give  rise  to  a 
path  of  travel  obt^ation. 

When  additional  right-cfrway  is  acquired  for 
road-widening,  sufficient  width  should  be 
provided  to  permit  ptdiUc  sidewalks  tocompiy 
with  14.2.1  and  14.2.4.  Jurisdictitms  contem¬ 
plating  roadway  improvements  must  ensure 
that  tine  accessibility  of  their  public  sidewalks 
and  public  sidewalk  curb  ramps  and  street 
crossingstue  rvot  adversely  affected. 

Site  infeasUrility  is  the  basis  for  exceptions  and 
special  technical  provisions  in  14.3.  A  finding  of 
site  tnfeasQjiUty  may  be  warranted  in  the 
following  situations:  (1)  the  existence  of  an 
underground  structure,  tu  jh  os  a  utility  vault, 
manhole,  or  sewer  inlet  at  a  street  crossing, 
which  may  preclude  the  installation  of  a  new 
public  sidewalk  curb  ramp  in  frill  compliance 
with  provisions  for  new  construction:  (2)  the 
geometric  design  of  existing  roadways,  bridges, 
or  tunnels  constrained  by  structural  elements 
that,  even  when  altered,  may  not  accommodate 
a  36  in  (915  mm)  wide  public  sidewalk;  (3) 
differences  in  finished  grade  at  curbside  and 
eleixitions  at  existing  building  entrances  at  the 
back-of  sidewalk  which,  may  preclude  compli¬ 
ance  with  cross  slope  provisions  across  the 
entire  public  sidewalk  width:  (4)  existingfixed 
equipment,  such  as  fire  hydrants  or  street 
lighting  standards,  located  on  a  public  sidewatk 
and  connected  to  below-grade  water,  power, 
signal  and  similar  distrhution  systems  which 
may  prevent  full  compliance  with  public  side- 
waUc  ciab  ramp  protiskxts  ff  the  eqvdpment 
cannot  be  rekxaSted  In  tiie  course  <ff  the  work; 

(5)  existing  ncxrrow  public  sidewalks  or  ri^its-of- 
way  that  might  preclude  the  maintenance  of  a 
continuous  passage  free  of  gratir^s  required  for 
new  subway  construction:  or  (6)  the  existence  of 
an  established  landscaping  feature,  such  as  a 


large  tree  or  grouping  of  trees,  that  may  pre¬ 
clude  the  provision  ^  a  parallel  occess  aisle  at 
a  newly-established  on-street  parking  space. 
Furthermore,  a  pre-existing  commercial  use  of 
the  public  sidewalk,  as  far  a  sidewalk  cafe, 
may  also  constitute  site  infeasibiUty  ff  no  other 
location  for  an  accessible  parking  space  is 
feasible  withtn  the  scope  of  the  alterations 
project. 

A  frnding  of  site  tnfeasibility  must  be  made 
relative  to  each  feature  cff  accessible  elements. 
For  example,  although  a  frnding  of  site  infeasi- 
bUity  may  be  made  with  reflect  to  the  length  of 
a  recpxired  curb  romp  landing,  the  slope,  cross 
slope,  and  cOher  features  of  the  curb  ramp  must 
comply  with  new  construction  provisions,  ff 
feasil^.  As  in  new  construction.  Jurisdictions 
are  not  required  to  provide  a  greater  right-of- 
way  width  than  would  otherwise  be  piarmed  for 
cm  alteration.  For  instance,  the  acquisition  erf 
additional  right-of-way  from  adjacent  public  or 
private  sites  or  properties  to  accommodate 
accessible  on-street  parfdng  spaces  Is  not 
required  if  such  expansion  is  not  ckherwise 
planned  as  part  of  the  scope  of  an  alterations 
project. 

Newly  installed  elements  required  to  be  acces¬ 
sible  should  be  reasonably  dispersed  within  a 
project  area  or  scape  of  work.  However;  where 
one  area  of  a  project  already  has  more  existing 
accessible  elements  than  another  area,  the  new 
accessible  elements  should  be  dispersed  within 
a  portion  of  the  prefect  area  where  there  are 
fewer  or  none,  or  at  project  boundaries  with 
areas  not  served  by  existing  accessible  ele¬ 
ments.  Where  there  are  no  existing  accessible 
elements,  distribution  may  be  unfformly  dis¬ 
persed  or  dispersed  in  the  same  preportion  as 
all  units  within  the  prefect  scepe  or  area 

New  construction  recpiirements  for  level  ap¬ 
proach  and  operating  spaces  for  persons  in 
wheelchairs  may  not  always  be  feasible  in 
alterations.  Designers  must  carefully  balance 
dispersion  requirements  against  site  characier- 
istics  to  achieve  maximum  accessibility. 

A14.3.2(l)  Public  Sidewalks.  Cross  slqpes  on 
portions  of  public  sidewedks  adjacent  to  the 
continuous  passage  required  by  14.2  may 
exceed  1:50  (two  percent)  provided  that  the 
adjacent  portions  are  smoothly  blended  This 
may  faciUtate  connecting  the  continuous  pas¬ 
sage  to  building  entrances,  sites,  or  other 
pedestrian  ciretdation  elements. 
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A14.4  Temporaiy  Work 


A1 4.3. 2(2)  Public  Sidewalk  Curb  Ramps. 
Controlled  cross  slope  is  a  critical  factor  in  the 
usability  of  public  sidewalks,  public  sidewalk 
curb  ramps  and  their  landings,  and  street 
crossings.  Of  primary  concern  in  the  design  of 
public  sidewalk  curb  ramps  planned  for  instal¬ 
lation  as  alterations  to  existing  rights-of-way 
should  be  the  provision  of  a  level  landing  with  a 
slope  of  no  more  than  1:50  in  any  direction  at 
the  top  or  bottom  of  the  public  sidewalk  curb 
ramp.  A  perpendicular  public  sidewalk  curb 
ramp  and  Icmding  complying  with  14.2.4(2)  and 
serving  a  single  street  crossing  offers  pedestri¬ 
ans  the  maximum  usability  and  detectability. 
Where  necessary  to  accommodate  to  the  width 
of  an  existing  pedestrian  right-of-way,  the 
running  slope  of  a  perpendicular  public  side¬ 
walk  curb  ramp  may  be  increased  to  a  maxi¬ 
mum  of  1:10  for  six  in  (150  mm)  of  rise,  and 
landiiy  length  may  be  reduced  to  36  in  (915  mm). 
In  narrower  pedestrian  rights-of-way  or  where 
existing  site  improvements  preclude  the  installa¬ 
tion  of  a  perpendicular  public  sidewalk  curb 
ramp,  it  may  be  necessary  to  provide  a  parallel 
,  public  sidewalk  curb  ramp,  where  the  change  in 
'■  level  is  accomplished  by  rairxping  the  sidewalk 
itself  down  to  a  landing  at  street  level  Such 
construction  can  provide  a  level  landing  for  a 
90  degree  turn  when  pedestrian  rights-of-way 
are  less  than  six  ft  (1830  mm)  wide.  AUema- 
tively,  a  combined  (perpendicular  and  parallel) 
sidewalk  curb  ramp  can  be  installed  in  which  a 
segment  of  the  public  sidewalk  is  ramped  or 
depressed  to  accomplish  part  of  the  level 
change  and  the  balcmce  is  achieved  by  a  short 
i  perpendicular  sidewalk  curb  ramp  at  a  slope  as 
steep  as  1:8  for  a  three  in  (75  mm)  rise.  The 
single  landing  serving  the  combined  public 
sidewalk  curb  ramps  must  be  a  minimum  of 
60  in  (1525  mm)  in  length  along  the  public 
sidewalk  if  feasible:  however,  a  landing  48  in 
(1220  mm)  in  length  is  permitted  where  site 
infeasibility  precludes  a  60  in  (1525  mm)  land¬ 
ing  length  Only  when  these  alternatives 
cannot  provide  usability  should  a  diagonal  curb 
ramp  and  landing  (a  single  perpendicular  public 
sidewalk  curb  ramp  serving  both  street  crossing 
directions)  be  installed.  As  a  last  option,  in  rare 
instances  where  pedestrian  rights-of-way  are 
severely  constrained  and  other  public  sidewalk 
curb  ramp  types  cannot  be  constructed,  a  built- 
up  or  projected  ramp  may  be  provided.  Where 
the  change  fri  level  between  existing  public 
sidewalks  and  atyacent  streets  exceeds  com¬ 
monly-specified  curb  heights,  usability  cannot 
be  achieved  by  means  of  a  public  sidewalk  curb 
ramp.  In  such  cases,  it  may  be  possible  to 
provide  access  to  street  crossings  with  ramps 
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complying  with  ADA.\G  4.8  (Ranyjs)  within  the 
width  of  the  public  sidewalk.  Where  public 
sidewalk  levels  diverge,  a  railing  or  other  edge 
protection  is  advisable. 

A14.4  Temporary  Work.  Construction 
occupying  or  disrupting  the  surface  of  a  public 
sidewalk  is  a  particular  hazard  to  pedestrians 
with  vision  iiri^irments  if  the  work  is  not 
adequately  protected  by  barriers.  Persons  who 
use  long  canes  may  not  detect  a  tape  or  a  series 
of  widely  spaced  traffic  cones  placed  around  a 
construction  site.  Such  marking  does  not 
provide  sufficient  cuing  to  enable  a  pedestrian 
to  anticipate  a  hazard  nor  does  it  provide  an 
edge  along  which  to  travel  around  an  obstruc¬ 
tion  and  should  not  be  considered  a  barrier. 
Jurisdictions  and  their  contractors  should 
ensure  that  barriers  establishing  a  temporary 
passage  around  public  sidewalk  and  street 
construction  meet  the  needs  of  all  pedestrians. 
Scaffolding  in  the  public  right-of-way  should  be 
carefully  designed  in  order  to  avoid  creating 
protruding  objects  along  the  public  sidewalk. 

The  removal  even  for  only  a  short  time,  of  a 
public  sidewalk  curb  ramp  or  other  accessible 
element  may  preclude  access  to  buildings, 
facilities,  or  areas  by  a  person  using  a  wheel¬ 
chair  or  require  a  lengthy  and  circuitous  route  to 
bypass  such  barriers  in  order  to  reach  regular 
destinatio  "  The  alternate  route  should  be 
convenient  and  accessible  for  aU  public  side¬ 
walk  users  and  should  be  clearly  marked  to 
avoid  extra  travel  distance. 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Parts  35, 36,  and  37 

[Order  No.  1889-04] 

Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services;  Public 
Accommodations  and  Commercial 
Facilities;  Accessibility  Standards 

AGENCY:  Department  of  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  of  the 
Department  of  Justice  (Department) 
implementing  titles  n  and  III  of  the 
Americans  with  Disabilities  Act  (ADA) 
to  incorporate,  as  the  ADA  Standards  for 
Accessible  Design,  the  ADA 
Accessibility  Guidelines  for  Buildings 
and  Facilities  as  they  are  revised  in  the 
interim  rule  with  request  for  comments 
being  published  by  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board)  elsewhere  in  this 
issue  of  the  Federal  Register.  In  so 
doing,  the  proposed  rule  would 
establish  new  ADA  standards  for 
construction  and  alterations  covered  by 
the  Department’s  title  n  regulations. 

(The  guidelines  set  forth  in  the  Access 
Board’s  interim  rule  are  effective  only  as 
guidance  for  the  Departments  of  Justice 
and  Transportation;  they  have  no  effect 
on  the  public  and  should  not  be  used  by 
the  public  until  such  time  as  the 
Department  of  Justice  and  the 
Department  of  Transportation  adopt 
them  as  standards.)  The  proposed  rule 
would  also  add  new  enforcement 
procedvures  to  subpart  F  of  the  title  II 
regulation. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  August  19, 
1994.  Comments  that  are  received  after 
the  closing  date  will  be  considered  tcT 
the  extent  practicable. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to:  Merrily  A. 
Friedlander,  Acting  Chief,  Coordination 
and  Review  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice, 
Rulemaking  Docket  007,  P.O.  Box 
66118,  Washington,  DC  20035-6118. 
However,  comments  on  the  proposed 
ADA  Standards  for  Accessible  l^sign, 
published  as  an  interim  rule  by  the 
Access  Board  elsewhere  in  this  issue  of 
the  Federal  Register,  should  be  sent  to: 
Office  of  the  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street  NW.,  suite  1000,  Washington,  DC 
20004-1111.  For  further  information  on 


comments,  see  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 

Comments  submitted  to  the 
Department  of  Justice  will  be  available 
for  public  inspection  in  Room  4014, 

1425  New  York  Avenue  NW., 
Washington,  DC,  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  legal 
holidays,  ftom  July  5, 1994  imtil  the 
Department  publishes  this  rule  in  final 
form.  Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merrily  A.  Friedlander,  Acting  Chief, 
Coordination  and  Review  Section,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  (202) 
514-0301  (Voice),  (202)  514-0383  (TDD) 
(the  Division’s  ADA  Information  Line). 
These  telephone  numbers  are  not  toll- 
free  numbers. 

Copies  of  this  rule  are  available  in  the 
following  alternative  formats:  large 
print,  Braille,  electronic  file  on 
computer  disk,  and  audio-tape.  Copies 
may  be  obtained  from  the  Coordination 
and  Review  Section  at  (202)  514-0301 
(Voice)  or  (202)  514-0383  (TDD).  The 
rule  is  also  available  on  electronic 
bulletin  board  at  (202)  514-6193.  These 
telephone  numbers  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  All  timely 
comments  received  by  the  Access  Board 
on  its  guidelines  published  December 
21. 1992  (57  FR  60612),  and  on  its 
interim  rule  published  today  in  the 
Federal  Register  will  be  deemed  by  the 
Department  to  have  been  submitted  in 
response  to  this  proposed  rule  and  will 
be  thoroughly  analyzed  and  considered 
by  the  Department  prior  to  the  adoption 
of  any  final  rule.  Therefore,  it  is  not 
necessary  for  any  comments  submitted 
to  the  Board  on  its  proposed  or  interim 
rules  to  be  resubmitted  to  the 
Department. 

Background 

On  July  26, 1991,  the  Department 
published  its  final  rules  implementing 
titles  II  and  III  of  the  Americans  with 
Disabilities  Act,  Pub.  L.  101-336,  42 
U.S.C.  12131-12134  and  12181-12189, 
which  prohibits  discrimination  on  the 
basis  of  disability  by  public  entities  and 
in  places  of  public  accommodation  and 
commercial  facilities.  56  FR  35694, 
35544.  The  Department’s  implementing 
regulations  were  codified  at  28  CFR, 
parts  35  and  36.  Subtitle  A  of  title  n  of 
the  ADA  protects  qualified  individuals 
with  disabilities  from  discrimination  on 
the  basis  of  disability  in  the  services, 
programs,  or  activities  of  all  state  and 
local  governments.  It  extends  the 


prohibition  of  discrimination  in 
federally  assisted  programs  established 
by  section  504  of  tne  Rehabilitation  Act 
of  1973,  29  U.S.C.  794,  to  all  activities 
of  state  and  local  governments, 
including  those  that  do  not  receive 
federal  financial  assistance,  and 
incorporates  specific  prohibitions  of 
discrimination  on  the  basis  of  disability 
from  titles  I,  in,  and  V  of  the  ADA.  Title 
III  of  the  ADA  protects  qualified 
individuals  with  disabilities  from 
discrimination  on  the  basis  of  disability 
by  public  accommodations  and  in 
commercial  facilities. 

This  proposed  rule  would  amend  28 
CFR  35.151  and  36.406  to  adopt  the 
ADA  Accessibility  Guidelines  for 
Buildings  and  Facilities  (ADAAC),  as 
revised  by  the  Access  Board  in  their 
interim  rule  that  is  published  elsewhere 
in  this  issue  of  the  Federal  Register,  as 
the  ADA  Standards  for  Accessible 
Design  (ADA  Standards)  for  new 
construction  and  alterations  covered  by 
the  Department’s  title  n  regulation.  The 
ADA  Standards  would  apply  to  facilities 
designed,  constructed,  or  altered  after 
the  effective  date  of  the  amendment  to 
§  35.151.  The  proposed  rule  would  also 
remove  the  original  ADA  Standards  for 
Accessible  Design,  28  CFR  part  36, 
Appendix  A;  add  the  ADA  Standards,  as 
amended  by  the  Access  Board’s  interim 
rule,  as  Appendix  A  to  part  37;  and 
amend  parts  35  and  36  to  correctly 
reference  the  redesignated  ADA 
Standards.  Finally,  the  proposed  rule 
would  amend  the  Compliance 
Procedures  in  suhpart  F  of  part  35  to 
incorporate  procedures  used  under 
agency  regulations  implementing 
section  504  of  the  Rehabilitation  Act  for 
federally  assisted  programs  and 
activities. 

Accessibility  Standard 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
Minimum  Guidelines  and  Requirements 
for  Accessible  Design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
titles  II  and  III.  Sections  204(c)  and 
306(c)  of  the  ADA  provide  that  the 
Attorney  General  shall  promulgate 
regulations  implementing  titles  II  and  III 
that  are  consistent  with  the  Access 
Board’s  ADA  guidelines.  In  issuing  its 
final  title  II  regulation,  the  Department 
explained  that  it  intended  to  amend  the 
regulation  to  adopt  the  new  accessibility 
standards  for  title  11  after  the  Access 
Board  had  amended  its  ADA 
Accessibility  Guidelines  to  include 
specific  requirements  applicable  to 
buildings  and  facilities  operated  by 
entities  subject  to  title  n.  The  Access 
Board  is  now  publishing  its  interim 
guidelines  for  title  II  elsewhere  in  this 
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issue  of  the  Federal  Register,  and  this 
proposed  rule  would  adopt  those 
guidelines.  Rather  than  having  the  ADA 
Standards  for  Accessible  Desim 
published  twice,  as  an  appendix  to  both 
parts  35  and  36,  this  proposed  rule 
would  adopt  the  revised  ADA  Standards 
as  Appendix  A  to  part  37.  Parts  35  and 
36  are  amended  to  reference  those 
standards. 

The  Access  Board  received  public 
comments  on  its  proposed  guidelines, 
published  on  December  21, 1992,  and  is 
soliciting  comments  on  its  interim  rule, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
Department,  as  a  member  of  the  Access 
Board,  will  be  actively  involved  in  the 
review  and  analysis  of  the  comments 
that  the  Access  Board  receives  on  its 
interim  guidelines  and  in  making  any 
revisions  to  the  guidelines  in  response 
to  those  comments.  Therefore,  the 
Department  has  proposed  to  adopt  the 
guidelines,  as  revis^  by  the  Access 
Board  in  its  final  rule,  as  the  ADA 
Standards  for  Accessible  Design. 
Comments  submitted  to  the  Access 
Board  in  response  either  to  its  Notice  of 
Proposed  Rulemaking  or  its  Interim 
Rule,  therefore,  will  also  be  considered 
by  the  Department  as  comments  on  this 
proposed  rule,  and  need  not  be 
separately  submitted  to  the  Department. 
Comments  previously  received  by  the 
Access  Boa^  concerning  provision  of 
unisex  restrooms  will  be  considered  by 
the  Elepartment  of  Justice  through  future 
rulemaking  or  other  action. 

28  CFR  35.151  would  be  replaced  by 
§§  35.151-35.155  of  the  proposed 
regulation.  At  present,  §  35.151  provides 
that  those  buildings  that  are  constructed 
or  altered  by,  on  behalf  of,  or  for  the  use 
of  a  public  entity  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  Current  §  35.151(c) 
establishes  two  standards  for  accessible 
new  construction  and  alteration.  Under 
paragraph  (c),  design,  construction,  or 
alteration  of  facilities  in  conformance 
with  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  or  with  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAC)  is  deemed  to 
comply  with  the  requirements  of  this 
section  with  respect  to  those  facilities 
(except  that,  if  ADAAG  is  chosen,  the 
elevator  exemption  does  not  apply). 
ADAAG  was  initially  developed  by  the 
Access  Board  as  a  guideline  for 
accessibility  to  buildings  and  facilities 
that  are  subject  to  title  III.  It  was 
adopted  by  the  Department  as  the 
standard  for  places  of  public 
accommodation  and  commercial 
facilities  under  title  III  of  the  ADA  and 


was  published  as  Appendix  A  to  the 
Department*8  regulation  implementing 
title  m,  28  CFR  part  36,  and  amended 
on  January  18, 1994, 59  FR  2674.  Tliis 
rule  removes  that  appendix  and  adds 
the  Access  Board’s  revised  guidelines  as 
Ap^ndix  A  to  28  CFR  part  37. 

The  proposed  rule  would  revise  28 
CFR  35.151  and  add  four  new  sections, 

28  CFR  35.152-35.155,  which  follow  the 
format  of  parallel  provisions  in  the 
Department’s  title  III  regulation  at  28 
CFR  part  36,  subpart  D. 

Section  35.150  Existing  Facilities 

The  proposed  rule  would  amend 
§  35.150(a)(2),  which  provides  that,  in 
ensuring  access  to  programs  in  existing 
facilities,  a  public  entity  is  not  required 
to  take  any  action  that  would  threaten 
or  destroy  the  historic  significance  of  an 
historic  property.  The  proposed 
amendment  to  §  35.150(a)(2)  would 
incorporate  the  procedures  set  out  in 
section  4.1.7  of  the  ADA  Standards  for 
determining  whether  a  physical 
alteration  would  threaten  or  destroy  the 
historic  significance  of  an  historic 
property. 

Ine  proposed  rule  would  also  amend 
§  35.150(b)(1)  to  make  clear  that  the 
path  of  travel  requirements  of  §  35.153 
do  not  apply  to  measmres  taken  solely  to 
comply  with  program  accessibility 
requirements.  This  amendment  is 
consistent  with  §  36.304(d)(1)  of  the  title 
III  regulation,  which  states  that  “(tlhe 
path  of  travel  requirements  of  §  36.403 
shall  not  apply  to  measures  taken  solely 
to  comply  with  the  barrier  removal 
requirements  of  this  section.” 

Section  35.151  New  Construction 

Section  35.151,  as  revised,  would 
require  that  newly  constructed  facilities 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  Paragraph 
35.151(b)(2)  of  the  proposed  rule 
incorporates  the  ADA’s  “structural 
impracticability”  exception  for  new 
construction.  Under  that  exception,  in 
new  construction,  full  compliance  with 
the  requirements  of  the  ADA  Standards 
is  not  required  where  a  public  entity  can 
demonstrate  that  it  is  structurally 
impracticable  to  meet  the  requirements. 
However,  full  compliance  will  be 
considered  structurally  impracticable 
only  in  those  rare  circumstances  when 
the  unique  characteristics  of  terrain 
prevent  the  incorporation  of 
accessibility  features. 

The  statute  dictates  that  regulations 
promulgated  under  title  11  of  the  ADA 
“shall  be  consistent  with  (the  other 
titles  of)  this  Act”  as  well  as  with 
section  504  of  the  Rehabilitation  Act  of 
1973.  Pub.  L.  No.  101-336,  §  204(b). 
Furthermore,  the  legislative  history  of 


the  ADA  indicates  that  “the  forms  of 
discrimination  prohibited  by  [title  D  are) 
identical  to  those  set  out  in  the 
applicable  provisions  of  titles  I  and  III.” 
H.R.  Rep.  No.  485, 101st  Cong.,  2d  Sess., 
pt.  2,  at  84  (1990).  "rhus  the  structural 
impracticability  exception  for  public 
accommodations  and  commercial 
facilities  contained  in  the  Department  of 
Justice  title  ID  regulations  at  28  CFR 
36.401(c)  has  been  incorporated  in 
§  35.151  and  is  included  in  the  ADA 
Standards  at  §4.1.1(5)(a).  Other 
revisions  to  this  rule  and  to  the  ADA 
Standards  that  render  this  rule  and  the 
ADA  Standards  consistent  with  title  III, 
which  are  discussed  below,  are  based  on 
this  same  statutory  mandate  and 
legislative  history. 

Consistent  with  the  legislative  history 
of  the  ADA,  the  Department’s  proposed 
rule  states  that  the  structural 
impracticability  exception  will  apply 
only  in  rare  and  imusual  circumstances 
where  unique  characteristics  of  terrain 
make  accessibility  unusually  difficult. 
This  exception  is  the  same  as  the 
exception  in  the  E)epartment’s  title  III 
regulation,  28  CFR  36.401(c),  and  is 
narrower  than  the  exception  in  the 
Department  of  Housing  and  Urban 
Development’s  Fair  Housing 
Accessibility  Guidelines  (56  FR  9472 
(1991)),  which  generally  would  allow 
exceptions  from  accessibility 
requirements,  or  allow  compliance  with 
less  stringent  requirements,  on  sites 
with  slopes  exceeding  10%. 

The  limited  structural 
impracticability  exception  adopted  by 
the  proposed  rule  would  allow 
deviations  from  accessibility 
requirements  only  where  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features  or 
where  providing  accessibility  would 
destroy  the  physical  integrity  of  a 
facility.  A  situation  in  which  a  building 
must  be  built  on  stilts  because  of  its 
location  in  marshlands  or  over  water  is 
an  example  of  one  of  the  few  situations 
in  which  the  exception  for  structural 
impracticability  would  apply. 

In  addition,  if  full  compliance  with 
the  accessibility  standards  would  be 
structurally  impracticable,  compliance 
is  required  to  the  extent  that  it  is  not 
structurally  impracticable.  Any  portion 
of  the  facility  that  can  be  made 
accessible  must  be  made  accessible  to 
the  extent  that  it  is  not  structurally 
impracticable.  In  addition,  if  providing 
accessibility  to  individuals  with  certain 
disabilities  (e.g.,  those  who  use 
wheelchairs)  would  be  structurally 
impracticable,  accessibility  must 
nonetheless  be  ensured  to  persons  with 
other  types  of  disabilities  (e.g.,  those 
who  use  crutches  or  who  have  sight. 
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hearing,  or  mental  impairments)  in 
accordance  with  this  section. 

Section  35.152  Alterations:  General 

New  §  35.152  of  the  proposed  rule 
establishes  the  requirements  for 
alterations.  It  includes  a  definition  of 
“alteration”  based  on  the  Department’s 
title  III  regulation.  The  term 
“resurfacing”  is  added  to  this  definition 
to  be  consistent  with  the  Access  Board’s 
proposed  change  to  the  definition  of 
alteration  in  ADAAG  §  3.5.  It  also  adds 
a  definition  of  the  phrase  “to  the 
maximum  extent  feasible,”  as  used  in 
§  35.152(a),  which  requires  that 
alterations  be  done,  to  the  maximum 
extent  feasible,  in  such  manner  that  the 
altered  portion  of  the  facility  is 
accessible.  That  proposed  definition  is 
taken  from  the  Etepartment’s  title  III 
regulation,  28  CFR  36.402(c),  and 
provides  that  the  phrase  applies  to  the 
occasional  case  where  the  nature  of  an 
existing  facility  makes  it  virtually 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  the 
occasional  cases  in  which  full 
compliance  is  impossible,  alterations 
shall  provide  the  maximum  physical 
accessibility  feasible.  Like  the  structural 
impracticability  exception  for  new 
construction,  it  requires  that  the  facility 
be  made  accessible  to  persons  with 
other  types  of  disabilities  even  if 
providing  accessibility  for  individuals 
who  use  wheelchairs  would  not  be 
feasible. 

Section  35.153  Alterations:  Path  of 
Travel 

Proposed  §  35.153,  Alterations:  Path 
of  Travel,  is  also  based  on  the  title  III 
regulation.  UPAS  and  ADAAG  both 
contain  requirements  for  provision  of  an 
accessible  “path  of  travel’’  to  the  altered 
area  when  an  existing  facility  is  altered, 
although  the  circumstances  that  trigger 
the  requirements  are  somewhat  different 
under  each  statute.  Under  §  4.1.6(3)  of 
UPAS,  an  accessible  route  to  the  altered 
area,  an  accessible  entrance,  and  (where 
applicable)  accessible  toilet  facilities 
must  be  provided  when  a  substantial 
alteration  is  made  to  an  existing 
building.  An  alteration  is  considered 
“substantial”  if  the  total  cost  of  all 
alterations  within  any  twelve-month 
period  amounts  to  50%  or  more  of  the 
full  and  fair  cash  value  of  the  building. 
The  proposed  rule  eliminates  the  UPAS 
“substantial  alteration”  basis  for  path  of 
travel  requirements  because  it 
eliminates  UPAS  as  an  option. 

The  path  of  travel  requirements  of 
proposed  §  35.153  are  based  on  section 
303(a)(2)  of  the  ADA,  which  provides 
that,  when  an  entity  undertakes  an 


alteration  to  a  place  of  public  - 

accommodation  or  commercial  facility 
that  affects  or  could  affect  the  usability  ^ 
of  or  access  to  an  area  that  contains  a  - 
primary  function,  the  entity  shall  ensure 
that,  to  the  maximum  extent  feasible, 
the  path  of  travel  to  the  altered  area,  and 
the  restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area,  are 
readily  accessible  to  and  usable  by  '  • 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

Paragraph  (b)(1)  of  proposed  §  35.153 
provides  diat  areas  such  as  mechanical 
rooms,  boiler  rooms,  supply  storage 
rooms,  employee  lounges  and  locker 
rooms,  janitorial  closets,  entrances,  and 
corridors  are  not  areas  containing  a 
primary  function.  Nor  are  restrooms 
areas  containing  a  primary  function 
unless  the  provision  of  restrooms  is  the 
major  reason  that  the  facility  is 
maintained  by  a  public  entity,  such  as 
at  a  highway  rest  stop.  In  that  situation, 
a  restroom  would  be  considered  to  be  an 
“area  containing  a  primary  function”  of 
the  facility. 

The  requirement  for  an  accessible 
path  of  travel  does  not  apply,  however, 
to  the  extent  that  the  cost  and  scope  of 
alterations  to  the  path  of  travel  is 
disproportionate  to  the  cost  of  the 
overall  alteration,  as  determined  under 
criteria  established  by  the  Attorney 
General.  Sections  227  and  242  of  the 
ADA  adopt  the  same  requirement  for 
public  transportation  facilities  under 
title  II.  , 

Section  4.1. 6(2)  of  the  ADA 
Standards,  which  is  not  modified  by  the 
Access  Board’s  proposed  amendments, 
adopts  the  statutory  path  of  travel 
requirement,  and  §  36.403  of  the 
Department’s  title  III  regulatiou 
establishes  the  criteria  for  determining 
when  the  cost  of  alterations  to  the  path 
of  travel  are  “disproportionate”  to  the 
cost  of  the  overall  alteration.  The 
proposed  rule  would  add  a  new 
§  35.153(d)  to  adopt  the  same 
disproportionality  criteria  for  facilities 
altered  by  public  entities  as  are  applied 
to  private  entities  under  title  III. 
Alterations  made  to  provide  an 
accessible  path  of  travel  to  the  altered 
area  would  be  deemed  disproportionate 
to  the  overall  alteration  when  the  cost 
exceeds  20%  of  the  cost  of  the  alteration 
to  the  primary  function  area. 

Section  35.154  Alterations:  Historic 
Preservation 

Proposed  §  35.154  would  incorporate 
the  procedures  set  out  in  section  4.1.7 
of  the  ADA  Standards  for  determining 
whether  a  physical  alteration  would 
threaten  or  destroy  the  historic 
significance  of  an  historic  property  and 


would  replace  §  35.151(d)  of  the 
Department’s  current  title  II  regulation. 

Section  35.155  Standards  for  New 
Construction  and  Alterations 

Proposed  §  35.155  provides  that,  as  of 
the  effective  date  of  this  amendment, 
new  construction  and  alterations  subject 
to  the  regulation  shall  comply  with  the 
ADA  Standards  for  Accessible  Design 
published  as  Appendix  A  to  28  CFR  part 
37  in  this  publication.  Appendix  A  to  28 
CFR  part  37,  which  the  proposed  rule 
would  adopt  as  the  ADA  Standards  for 
Accessible  Design,  would  incorporate 
the  text  of  the  revised  ADAAG,  which 
is  published  as  an  interim  rule 
elsewhere  in  today’s  Federal  Register. 

As  originally  published,  the  ADA 
Standards  consisted  of  nine  main 
sections  and  a  separate  appendix. 
Sections  1  through  3  contain  general 
provisions  and  definitions.  Section  4 
contains  scoping  provisions  and 
technical  specifications  applicable  to  all 
covered  builtlings  and  facilities. 

Sections  5  through  9  are  special 
application  sections  and  contain 
additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  and  transient  lodging.  Section 

10,  which  established  requirements  for 
transportation  facilities,  was  added  on 
January  18, 1994  (59  FR  2674).  The 
appendix  to  the  ADA  Standards 
contains  additional  information  to  aid 
in  understanding  the  technical 
specifications. 

The  Department  is  now  proposing  to 
supplement  the  original  ADA  Standards 
by  adding  specific  requirements 
applicable  to  public  entities.  These 
requirements  are  set  out  in  sections  11 
through  14  of  the  Access  Board’s 
interim  guidelines,  which  are  special 
application  sections  for  facilities 
covered  by  title  II.  Section  11  would 
apply  to  Judicial,  Legislative,  and 
Regulatory  Facilities;  section  12  to 
Detention  and  Correctional  Facilities; 
section  13  to  Accessible  Residential 
Housing  subject  to  title  II;  and  section 
14  to  Public  Rights-of-Way.  The 
Department’s  proposed  rule  would  also 
amend  certain  general  requirements  of 
the  ADA  Standards  to  clarify 
application  to  facilities  covered  by  title 

11.  (It  would,  for  example,  clarify  that 
the  elevator  exemption  applies  to  places 
of  public  accommodation  and 
commercial  facilities,  but  not  to 
facilities  covered  by  title  II.) 

Section  35.151  of  the  current 
regulation  applies  to  design, 
construction,  and  alteration  of  facilities 
if  the  construction  was  commenced  after 
the  effective  date  of  the  regulation, 
January  26, 1992.  Facilities  under 
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design  for  new  construction  on  that  date 
were  governed  by  that  section  if  the  date 
that  bids  were  invited  fell  after  the 
effective  date.  Alterations  were  deemed 
to  have  commenced  after  January  26, 
1992,  if  the  physical  alteration  of  the 
property  began  after  that  date. 

Paragraph  (c)  of  §  35.151,  which 
provides  ^at  public  entities  could  use 
either  UFAS  or  ADAAG  as  the 
accessibility  standard,  would  be 
replaced  by  §  35.155,  which  adopts  the 
ADA  Standards  (j.e.,  the  Access  Board’s 
ADAAG  as  revis^  in  the  interim  rule) 
as  the  applicable  standard,  as  of  the 
effective  date  of  the  amendment. 
Consistent  with  federal  practice  under 
section  504,  the  new  standard  to  be 
adopted  by  this  proposed  amendment 
would  not  l^e  applied  retroactively. 
Facilities  that  were  designed, 
constructed,  or  altered  in  conformance 
with  the  requirements  of  §  35.151  prior 
to  the  effective  date  of  this  proposed 
amendment  would  not  be  required  to  be 
retrofitted  to  conform  to  the  new 
standard. 

Thus,  newly  constructed  or  altered 
facilities  would  continue  to  be  covered 
by  either  UFAS  or  ADAAG  if  the 
construction  or  alteration  commenced 
between  January  26, 1992,  and  the 
effective  date  of  the  proposed 
amendments. 

Proposed  §  35.155  could  create  a 
potential  conflict  between  the  revised 
regulation  and  the  existing  agency 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  for  federally 
assisted  programs.  These  section  504 
regulations  require  that  newly 
constructed  or  altered  facilities  be 
readily  accessible  to  and  usable  by 
individuals  witlrdisabilities  and 
provide  that  facilities  designed, 
constructed,  or  altered  in  conformance 
with  UFAS  shall  be  deemed  to  comply 
with  that  requirement.  Public  entities 
that  receive  federal  financial  assistance, 
therefore,  would  be  required  by  this 
regulation  to  follow  the  ADA  Standards, 
while,  under  section  504,  they  could 
also  be  required  to  follow  UFAS.  This 
overlap  between  the  requirements  of 
title  II  of  the  ADA  and  section  504  of  the 
Rehabilitation  Act  was  one  of  the 
reasons  that  the  current  regulation 
allows  public  entities  the  option  of 
using  either  UFAS  or  ADAAG.  Pursuant 
to  its  authority  under  Executive  Order 
12,250  for  coordination  of 
implementation  and  enforcement  of 
section  504,  therefore,  the  Department 
has  advised  the  federal  agencies  that 
have  regulations  implementing  section 
504  for  their  federally  assisted  programs 
that  facilities  design^,  constructed,  or 
altered  by  a  public  entity  in 
conformance  with  the  proposed  ADAAG 


should  be  deemed  to  comply  with  the 
requirements  for  new  construction  and 
alterations  of  any  regulation 
implementing  section  504  of  the 
Rehabilitation  Act  that  applies  to  that 
public  entity.  Private  entities  that 
receive  federal  financial  assistance 
would  continue  to  be  governed  by  the 
standards  in  any  applicable  regulation 
implementing  section  504.  It  is  expected 
that,  when  ADA  Standards  proposed  in 
this  rule  are  finalized,  the  agencies  with 
enforcement  responsibilities  imder 
section  504  will  amend  their  regulations 
to  adopt  the  ADA  Standards  as  the 
standard  for  new  construction  and 
alterations.  In  the  interim,  the  agencies 
that  enforce  section  504  should  not 
require  public  entities  to  conform  to 
both  UFAS  and  ADAAG. 

Enforcement  Procedures 

Subpart  F  of  the  current  regulation 
establishes  administrative  procedures 
for  enforcement  of  title  II  of  the  ADA. 
Section  203  of  the  ADA  adopts  the 
’’remedies,  procedures,  and  rights” 
provided  in  section  505  of  the 
Rehabilitation  Act,  29  U.S.C.  794a.  as 
the  enforcement  procedures  for  title  II. 
Section  505,  in  turn,  incorporates  by 
reference  the  remedies,  procedures,  and 
rights  set  forth  in  title  VI  of  the  Civil 
Rights  Act  of  1984  (42  U.S.C  2000d  to 
2000d-4a).  Section  204  of  the  ADA, 
which  requires  the  Department  to  issue 
reflations  to  implement  subtitle  A  of 
title  n,  requires  that  the  regulations  be 
consistent  with  the  section  504 
coordination  regulation  for  federally 
assisted  programs  and  activities  at  28 
CFR  Part  41.  The  House  Committee  on 
Education  and  Labor  explained  that  it 
expected  the  Attorney  General  to  use 
the  section  504  enforcement  procedures 
as  the  model  for  title  11  enforcement. 

H.R.  Rep.  No.  485, 101st  Cong.,  2d  Sess., 
pt.  2,  at  98  (1990).  See  also  S.  Rep.  No. 
116, 101st  Cong.,  1st  Sess.,  at  57-58 
(1989). 

As  required  by  sections  203  and 
204(b)  of  the  ADA,  the  proposed 
enforcement  procedures  are  the 
procedures  for  enforcement  of  section 
504,  which,  in  turn,  adopt  the 
enforcement  procedures  for  title  VI. 
Title  VI,  whi^  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national 
origin  in  federally  assisted  programs 
and  activities,  is  enforced  by  the  federal 
agencies  that  provide  the  federal 
financial  assistance  to  the  covered 
programs  and  activities  in  question.  If 
voluntary  compliance  cannot  be 
achieved,  federal  agencies  enforce  title 
VI  either  by  the  termination  of  federal 
funds  to  a  program  or  activity  that  is 
found  to  discriminate,  following  an 
administrative  hearing,  or  by  a  referral 


to  the  Department  of  Justice  for  judicial 
enforcement. 

Title  n  of  the  ADA  extended  the 
requirements  of  section  504  to  all 
services,  programs,  and  activities  of 
state  and  local  governments,  not  only 
those  that  receive  federal  financial 
assistance.  Subpart  F  of  the 
Department’s  original  regulation 
establishes  basic  procedures  to  be 
followed  by  the  agencies  designated  in 
subpart  G  for  processing  complaints 
against  state  and  local  government 
entities  when  the  designated  agency 
does  not  have  jurisdiction  under  section 
504.  As  required  by  section  204(b)  of  the 
ADA,  these  procedures  are  consistent 
with  the  Department’s  coordination 
regulation  for  section  504  of  the 
Rehabilitation  Act,  28  CFR  41.5(a)(1), 
which  directs  agencies  to  adopt  the 
enforcement  procedures  of  their  title  VI 
regulations  for  enforcement  of  section 
504.  Although  section  203  of  the  ADA 
mandates  that  the  title  II  procedures  be 
the  same  as  the  section  504  procedures, 
the  final  rule  did  not  detail  procedures 
for  investigations  other  than  those  based 
on  individual  complaints.  Nor  did  it 
include  requirements  for  cooperation  by 
public  entities  in  investigations,  as 
required  under  title  VI.  This  proposed 
rule  would  clarify  §§  35.172  and  35.174 
of  subpart  F  by  specifically 
incorporating  the  language  of  the 
regulations  implementing  title  VI  and 
section  504  for  federally  assisted 
programs  with  respect  to  those 
provisions. 

Section  35.172  of  the  Department’s 
current  regulation  requires  designated 
agencies  to  investigate  all  complete 
complaints  for  which  they  were 
responsible  as  determined  under 
§  35.171.  It  requires  the  designated 
agency  to  issue  a  Letter  of  Findings  at 
the  conclusion  of  the  investigation  if  the 
complaint  was  not  resolved  informally, 
and  to  attempt  to  negotiate  a  voluntary 
compliance  agreement  if  a  violation  was 
found.  It  does  not,  however,  include 
specific  procedural  requirements  for 
investigations,  and  does  not  address 
compliance  reviews  that  are  not  based 
on  individual  complaints. 

/  Proposed  §  35.172,  captioned 
Investigations  and  Compliance  reviews, 
makes  clear  that  the  same  procedures 
that  apply  to  complaint  investigations 
also  apply  to  compliance  reviews  that 
are  not  initiated  by  receipt  of  a 
complaint,  but  rather  are  based  on  other 
information  indicating  that 
discrimination  exists  in  a  service, 
program,  or  activity  covered  by  this 
part.  This  provision  is  consistent  with 
the  Department’s  procedures  for 
enforcing  title  VI  at  28  CFR  42.107,  as 
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required  by  the  section  504  coordination 
reflation  at  28  CFR  41.5(a)(1). 

Paragraph  (e)  of  propos^  §  35.172 
explicitly  spells  out  the  agency’s 
authority  to  require  a  public  entity  to 
cooperate  in  the  investigation  by 
permitting  access  by  the  designated 
agency  to  its  records  and  other  sources 
of  information  and  to  its  facilities.  It 
also  makes  clear  that  access  by  the 
designated  agency  may  not  be  barred  on 
the  basis  of  considerations  of  privacy  or 
confidentiality  and  that  confidential 
information  obtained  by  the  designated 
agency  shall  not  be  disclosed  except 
where  necessary  in  formal  enforcement 
proceedings  or  where  otherwise 
required  by  law.  These  provisions  of  the 
proposed  rule  are  based  on  the- 
enforcement  procedures  for  title  VI  and 
section  504  in  federally  assisted 
programs,  e.g.,  28  CFR  42.106 
(Department  of  Justice  title  VI 
regulation,  a^  incorporated  in  the 
Department  of  Justice  section  504 
regulation  by  28  CFR  42.530);  45  CFR 
80.6,  80.7  (E)epartment  of  Health  and 
Human  Services). 

Section  35.173  of  the  current 
regulation  establishes  requirements  for 
voluntary  compliance  agreements  and 
would  not  be  changed  by  the  proposed 
rule. 

Section  35.174  of  the  current 
regulation  and  §  35.174(a)  of  the 
proposed  regulation  provide  for  referral 
of  a  matter  to  the  Department  of  Justice 
when  a  public  entity  declines  to  enter 
into  voluntary  compliance  negotiations 
or  when  negotiations  are  unsuccessful. 
The  proposed  rule  adds  a  new 
§  35.174(b),  which  provides  that  the 
designated  agency  may  refer  the  matter 
to  the  Department  with  a 
recommendation  for  appropriate  action 
or  use  any  other  means  authorized  by 
law  to  achieve  compliance  when  there 
appears  to  be  a  failure  or  threatened 
failure  to  comply  with  this  part  that 
cannot  be  corrected  by  informal  means. 
This  provision  is  taken  from  language  in 
existing  title  VI  and  section  504 
regulations  for  federally  assisted 
programs.  See,  e.g.,  28  CFR  42.108;  45 
CFR  80.8. 

ADA  Standards  for  Accessible  Design 

This  proposed  rule  would  amend  the 
regulations  of  the  Department  of  Justice 
implementing  titles  n  and  III  of  the  ADA 
to  incorporate,  as  the  ADA  Standards  for 
Accessible  Design,  the  ADA 
Accessibility  Guidelines  for  Buildings 
and  Facilities,  currently  Appendix  A  to 
28  CFR  Part  36,  as  they  are  revised  in 
the  Access  Board’s  interim  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  (The  guidelines  set 
forth  in  the  Access  Board’s  interim  rule 


are  effective  only  as  guidance  for  the 
Departments  of  Justice  and 
Transportation;  they  have  no  effect  on 
the  public  and  should  not  be  used  by 
the  public  until  such  time  as  the 
Department  of  Justice  and  the 
Department  of  Transportation  adopt 
them  as  standards.)  The  ADA  Standards 
will  be  set  forth  in  full  in  the  new  part 
37  of  28  CFR  when  this  rule  is  printed 
in  final. 

The  ADA  Standards  set  out  in  the 
Access  Board’s  interim  rule  supplement 
the  original  ADA  Standards  by  adding 
specific  requirements  applicable  to 
public  entities.  These  requirements  are 
set  out  in  sections  11  through  14  of  the 
Access  Board’s  interim  guidelines, 
which  are  special  application  sections 
for  facilities  covered  by  title  II.  Section 
11  would  apply  to  Judicial,  Legislative, 
and  Regulatory  Facilities;  section  12  to 
Detention  and  Correctional  Facilities; 
section  13  to  Accessible  Residential 
Housing  subject  to  title  11;  and  section 
14  to  Public  Rights-of-Way.  For  a 
section-by-section  analysis  of  these 
requirements,  see  the  Access  Board’s 
preamble  to  its  interim  rule  published 
in  today’s  Federal  Register. 

In  addition  to  purely  editorial 
changes,  the  Access  Board’s  interim  rule 
contains  several  substantive  changes 
that  needed  to  be  made  to  §§  3, 4,  7,  and 
10  of  ADAAG,  either  as  a  result  of  the 
addition  of  new  sections  11-14  or  to 
make  certain  provisions  of  ADAAG 
specifically  applicable  to  title  11 
facilities.  These  changes  are  discussed 
below. 

In  §  3.5,  the  definition  of  “alteration’^ 
is  revised  to  explicitly  cover  pedestrian 
facilities  in  the  public  right-of-way  and 
to  include  resurfacing.  This  change  is 
consistent  with  the  decision  in  Kinney 
V.  Yervsdlim,  812  F.  Supp.  547  (E.D.Pa. 
1993),  affd,  9  F.3d  1067  (3d  Cir.  1993), 
cert,  denied,  114  S.  Ct.  1545  (1994), 
holding  that  resurfacing  of  a  street 
constitutes  an  alteration  under  the  ADA. 
Also  in  §  3.5,  definitions  are  being 
added  for  the  following  terms: 
continuous  passage,  public  right-of-way, 
public  sidewalk,  public  sidewalk  curb 
ramp,  principal  public  entrance,  site 
infeasibility,  and  technically  infeasible; 
and  the  term  text  telephone  is  being 
replaced  with  the  term  TTY.  Finally,  the 
definition  of  “transient  lodging’’  is 
revised  to  include  residential  facilities 
rather  than  facilities  that  contain  one  or 
more  dwelling  units. 

The  general  exception  in 
§4.1.1(5)(b)(i)  is  expanded  to  include  all 
raised  areas  used  primarily  for  purposes 
of  security  or  life  or  fire  safety;  several 
more  examples  are  added  to  ^e  non- 
occupiable  spaces  listed  in 
§4.1.1(5)(b)(ii);  and  §4.1.1(5)(b)(iii)  is 


added  to  exempt  single-occupant 
structures  accessed  only  by  passageways 
below  grade  or  elevated  almve  grade, 
such  as  certain  toll  booths. 

Exception  1  to  §4.1.3(5)  is  expanded 
to  exempt  the  upper  level  of  drawbridge 
towers,  boat  traffic  towers,  lock  and  dam 
control  stations,  train  dispatching 
towers,  and  similar  structures  less  than 
three  stories  and  not  oi>en  to  the  general 
public  if  the  upper  level  houses  no  more 
than  five  persons  and  is  less  than  500 
square  feet. 

Exception  4  to  §  4. 1.3(5)  is  expanded 
to  allow  platform  lifts  to  provide  access 
to  raised  judges’  benches,  clerics’ 
stations,  speakers’  rostrums,  raised 
daises,  jury  boxes,  and  witness  stands, 
and  to  connect  levels  within  an 
individual  dwelling  unit. 

Exception  5  is  added  to  §  4.1.3(5)  to 
exempt  the  cab  level  and.  in  some 
instances,  the  penultimate  floor  of  air 
traffic  control  towers. 

Language  is  added  to  §  4.1.3(8)(a)(i)  to 
require  that,  in  facilities  subject  to  title 
II,  all  planned  principal  public 
entrances  shall  be  included  within  the 
50%  of  public  entrances  required  to  be 
accessible. 

Section  4.1.3(17)(c)(ii)  is  expanded  to 
require  that,  in  stadiums,  arenas,  and 
convention  centers  subject  to  title  II.  at 
least  one  public  TTY  shall  be  provided 
on  each  floor  level  having  a  public  pay 
telephone. 

Sections  4.1.3(17)(c)  (iv)  and  (v)  are 
added  to  require  that  if  an  interior 
public  pay  telephone  is  provided  in  a 
public  use  area  of  a  facility  covered  by 
title  II,  at  least  one  interior  public  TTY 
shall  be  provided  in  at  least  one  public 
use  area,  and  if  an  interior  public  pay 
telephone  is  provided  in  the  secured 
area  of  a  detention  or  correctional 
facility  subject  to  section  12,  then  at 
least  one  public  TTY  shall  also  be 
provided  in  at  least  one  secured  area. 

An  exception  is  added  to 
§4.1.3(17)(d)  to  exempt  the  secured 
areas  of  detention  or  correctional 
facilities  where  shelves  and  outlets  are 
prohibited  for  purposes  of  security  or 
safety. 

Section  4.1.3(22)  is  added  to  require 
that  permanently-installed  swimming 
pools  subject  to  title  n  shall  be  designed 
so  as  to  provide  at  least  one  means  of 
access  into  the  water,  if  such  swimming 
pools  are  intended  for  recreational 
purposes  and  not  intended  solely  for 
diving  or  wading. 

The  previously-reserved  exception  to 
§  4.1.7(l)(a)  is  added  to  allow  alternative 
methods  of  access  if  it  is  determined 
that  it  is  not  feasible  to  provide  physical 
access  to  a  qualified  historic  building  or 
facility  in  a  manner  that  will  not 
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threaten  or  destroy  the  historic 
significance  of  the  building  or  facility. 

Section  7.2(3)  is  added  to  cover  title 
n  facilities,  and  requires  that,  where 
counters  have  cash  registers  and  are 
provided  for  the  sale  or  distribution  of 
goods  or  services  to  the  public,  at  least 
one  of  each  type  shall  comply  with 
7.2(1);  at  counters  that  may  not  have 
cash  registers  but  at  which  goods  or 
services  are  sold  or  distributed,  a 
portion  of  the  main  counter  shall  be 
accessible  or  an  accessible  auxiliary 
counter  shall  be  provided  in  close 
proximity;  and  at  counter  or  teller 
windows  with  solid  partitions  or 
security  glazing  separating  personnel 
from  the  public,  at  least  one  of  each  type 
shall  provide  a  method  to  facilitate 
voice  communication  that  is  accessible 
to  both  individuals  who  use 
wheelchairs  and  individuals  who  have 
difHculty  bending  or  stooping. 

Section  10.4.1(8),  whicn  was 
previously  reserved,  is  added  to  require 
that,  in  airports  covered  by  title  D,  at 
least  one  accessible  route  shall  be 
provided  through  fixed  security  barriers, 
and  where  security  barriers  incorporate 
equipment,  such  as  metal  detectors, 
which  cannot  be  made  accessible,  an 
accessible  route  shall  be  provided 
adjacent  to  such  security  screening 
devices.  An  exception  is  also  add^  to 
this  section  to  exempt  doors,  doorways, 
and  gates  designed  to  be  operated  only 
by  security  personnel  from  the 
requirements  of  4.13.6, 4.13.9, 4.13.11, 
and  4.13.12. 

Finally,  appendix  notes  are  added  for 
the  following  sections:  3.5  (definition  of 
transient  lodging);  4.1.3(8)(a)(i)  (public 
entrances);  4.1.3(8)(b)  (path  of  travel  to 
building  entrances);  7.2(3)(iii)  (counter 
or  teller  windows  with  partitions);  and 
10.4.1(8)  (security  systems  in 
transportation  facilities). 

Regulatory  Process  Matters 

This  notice  of  proposed  rulemaking 
has  been  review^  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866.  The  Access 
Board  has  analyzed  the  impact  of 
applying  its  proposed  amendments  to 
ADAAG  to  entities  covered  by  titles  II 
and  III  of  the  ADA  and  has  determined 
that  they  are  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866.  The  Access  Board  has  prepared 
a  Regulatory  Assessment,  which 
includes  a  cost  impact  analysis  for 
certain  accessibility  elements  and  a 
discussion  of  the  regulatory  alternatives 
considered.  Adoption  of  the  revised 
ADA  Standards  as  the  standards  for  title 
n  is,  therefore,  also  a  significant 
regulatory  action  to  which  the  Access 
Board’s  Regulatory  Assessment  would 


apply.  Comments  submitted  to  the 
Access  Board  on  its  Regulatory 
Assessment  will  also  be  considered  by 
the  Department  as  comments  on  this 
proposed  rule. 

The  Access  Board  has  determined  that 
this  proposed  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  has  included  the 
flexibility  analysis  required  by  the 
Regulatory  Flexibility  Act  in  its 
Regulatory  Assessment.  The  Access 
Board  has  made  every  effort  to  lessen 
the  economic  impacts  of  its  proposed 
rule  on  small  entities,  but  recognizes 
that  such  impacts  are  the  necessary 
result  of  the  mandate  of  the  ADA  itself. 
The  Access  Board’s  analysis  also  applies 
to  the  Department’s  proposed  adoption 
of  the  revised  ADAAG.  The 
Department’s  proposed  procedural 
amendments  will  not  have  a  significant 
economic  impact  on  small  entities. 

The  Access  Board  has  made  every 
effort  to  lessen  the  impact  of  its 
proposed  guidelines  on  state  and  local 
governments,  but  recognizes  that  the 
guidelines  will  have  some  federalism 
impacts.  These  impacts  are  discussed  in 
the  Access  Board’s  Regulatory 
Assessment,  which  also  applies  to  the 
Department’s  proposed  rule. 

Executive  Order  12875  prohibits 
executive  departments  and  agencies 
from  promulgating  any  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  state,  local,  or  tribal 
government  unless  certain  conditions 
are  met.  The  Access  Board  is  required 
by  statute  to  issue  minimum  guidelines 
for  the  purposes  of  implementing  titles 
II  and  m  of  the  ADA  (42  USC 12204). 
The  Department  of  Justice  is  required  by 
statute  to  promulgate  regulations  that 
implement  title  n  of  the  ADA  and  that 
are  consistent  with  the  minimum 
guidelines  and  requirements  issued  by 
the  Access  Board  (42  USC  12134). 
Because  the  Department  of  Justice  is 
required  by  statute  to  promulgate 
regulations  that  do  not  go  below  the 
Access  Board’s  minimum  guidelines, 
and  because  this  rule  adopts  guidelines 
issued  by  the  Access  Board  as  also 
required  by  statute,  this  rule  is  required 
by  statute.  Therefore,  the  special 
conditions  in  Executive  Oi^er  12875 
need  not  be  met.  However,  the 
Department  will  provide  any  comments 
submitted  that  suggest  ways  to  make 
compliance  less  burdensome  or  that 
would  improve  the  effectiveness  of  the 
title  II  regulation  in  achieving  its 
objective. 


List  of  Subjects 

28  CFR  Part  35 

Administrative  practice  and 
procedure.  Alcoholism,  Blind,  Buildings 
and  facilities.  Civil  rights,  Ehug  abuse. 
Historic  preservation,  HTV/AIBS, 
Individuals  with  disabilities. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  State 
and  local  governments. 

28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism,  Blind,  Buildings 
and  facilities.  Business  and  industry. 
Civil  rights.  Consumer  protection,  D^ 
abuse.  Historic  preservation,  HIV/AIDS, 
Individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements. 
Transportation. 

28  CFR  Part  37 

Buildings  and  facilities.  Civil  rights. 
Individuals  with  disabilities.  Historic 
preservation.  Transportation. 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509, 510, 

5  U.S.C  301,  and  sections  204  and  306 
of  the  Americans  with  Disabilities  Act, 
Pub.  L.  101-336, 42  U.S.C  12134  and 
12186,  and  for  the  reasons  set  forth  in 
the  preamble.  Chapter  1  of  Utle  28  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  35— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABIUTY  IN  STATE 
AND  LOCAL  GOVERNMENT  SERVICES 

1.  The  authority  citation  for  28  CFR 
part  35  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  28  U.S.C  509, 

510;  42  U.S.C  12134. 

2.  In  §  35.150,  paragraph  (a)(2)  and  the 
third  sentence  of  paragraph  (b)(1)  are 
revised  to  read  as  follows: 

§  35.1 50  Existing  faciiiUes. 

(a) *  *  * 

***** 

(2)  Require  a  public  entity  to  take  any 
action  that  would  threaten  or  destroy 
the  historic  significance  of  an  historic 
property,  as  determined  under  the 
procediures  set  out  in  section  4.1.7  of 
appendix  A  to  part  37  of  this  chapter; 
or 

***** 

(b) *  *  • 

(1)  *  *  *  A  public  entity,  in  making 
alterations  to  existing  buildings,  shall 
meet  the  accessibility  requirements  of 
§  35.151.  The  path  of  travel 
requirements  of  §  35.153  shall  not  apply 
to  measures  taken  solely  to  comply  with 
the  program  accessibility  requirements 
of  this  section.  *  *  * 
***** 
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3.  Section  35.151  is  revised  and 
§§  35.152  through  35.155  are  added  to 
read  as  follows: 

§  35.151  New  construction. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  constructed 
by,  on  behalf  of,  or  for  the  use  of  a 
public  entity  shall  be  designed  and 
constructed  in  such  manner  that  the 
facility  or  part  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  construction  was 
commenced  after  January  26, 1992. 

(b)  Exception  for  structural 
impracticability.  (1)  Full  compliance 
with  the  requirements  of  this  section  is 
not  required  where  a  public  entity  can 
demonstrate  that  it  is  structurally 
impracticable  to  meet  the  requirements. 
Full  compliance  will  be  considered 
structurally  impracticable  only  in  those 
rare  circumstances  when  the  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features. 

(2)  If  full  compliance  with  this  section 
would  be  structurally  impracticable, 
compliance  with  this  section  is  required 
to  the  extent  that  it  is  not  structurally 
impracticable.  In  that  case,  any  portion 
of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible  to 
the  extent  that  it  is  not  structurally 
impracticable. 

(3)  If  providing  accessibility  in 
conformance  with  this  section  to 
individuals  with  certain  disabilities 
(e.g.,  those  who  use  wheelchairs)  would 
be  structurally  impracticable, 
accessibility  shall  nonetheless  be 
ensured  to  persons  with  other  types  of 
disabilities  (e.g.,  those  who  use  crutches 
or  who  have  sight,  hearing,  or  mental 
impairments)  in  accordance  with  this 
section. 

§  35.1 52  Alterations:  General. 

(a)  General.  (1)  Each  facility  or  part  of 
a  facility  altered  by,  on  behalf  of,  or  for 
the  use  of  a  public  entity  in  a  manner 
that  affects  or  could  affect  the  usability 
of  the  facility  or  part  of  the  facility  shall, 
to  the  maximum  extent  feasible,  be 
altered  in  such  manner  that  the  altered 
portion  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  alteration  was 
commenced  after  January  26, 1992. 

(2)  An  alteration  is  deemed  to  have 
commenced  after  January  26, 1992,  if 
the  physical  alteration  of  the  property 
begins  after  that  date. 

(b)  Alteration.  For  the  purposes  of  this 
part,  an  alteration  is  a  change  to  a 
facility  that  affects  or  could  affect  the 
usability  of  the  building  or  facility  or 
any  part  thereof. 

(1)  Alterations  include,  but  are  not 
limited  to,  remodeling,  renovation, 


rehabilitation,  reconstruction,  historic 
restoration,  resurfacing,  changes  or 
rearrangement  in  structural  parts  or 
elements,  and  changes  or  rearrangement 
in  the  plan  configuration  of  walls  and 
full-height  partitions.  Normal 
maintenance,  reroofing,  painting  or 
wallpapering,  asbestos  removal,  or 
changes  to  mechanical  and  electrical 
systems  are  not  alterations  unless  they 
affect  the  usability  of  the  building  or 
facility. 

(2)  If  existing  elements,  spaces,  or 
common  areas  are  altered,  then  each 
such  altered  element,  space,  or  area 
shall  comply  with  the  applicable 
provisions  of  appendix  A  to  part  37  of 
this  chapter. 

(c)  To  the  maximum  extent  feasible. 
The  phrase  "to  the  maximum  extent 
feasible,”  as  used  in  this  section,  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it  virtually 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  these 
circumstances,  the  alteration  shall 
provide  the  maximxun  physical 
accessibility  feasible.  Any  altered 
features  of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible.  If 
providing  accessibility  in  conformance 
with  this  section  to  individuals  with 
certain  disabilities  (e.g.,  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
(e.g.,  those  who  use  crutches,  those  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  impairments). 

§  35.1 53  Alterations:  Path  of  travel. 

(a)  General.  An  alteration  that  affects 
or  could  affect  the  usability  of  or  access 
to  an  area  of  a  facility  that  contains  a 
primary  function  shall  be  made  so  as  to 
ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area,  are  readily  accessible  to  and  usable 
by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  cost  and  scope 
of  such  alterations  is  disproportionate  to 
the  cost  of  the  overall  alteration. 

(b)  Primary  function.  A  “primary 
function”  is  a  major  activity  for  which 
the  facility  is  intended.  Areas  that 
contain  a  primary  function  include,  but 
are  not  limited  to,  the  meeting  rooms  in 
a  conference  center,  as  well  as  offices 
and  other  work  areas  in  which  the 
activities  of  the  public  entity  using  the 
facility  are  carried  out. 

(1)  Mechanical  rooms,  boiler  rooms, 
supply  storage  rooms,  employee  lounges 
or  locker  rooms,  janitorial  closets, 
entrances,  and  corridors  are  not  areas  . 


containing  a  primary  function. 

Restrooms  are  not  areas  containing  a 
primary  function,  imless  the  provision  , 
of  restrooms  is  the  principal  purpose  of 
the  area,  e.g.,  in  highway  rest  stops. 

(2)  For  the  purposes  of  this  section, 
alterations  to  windows,  hardware, 
controls,  electrical  outlets,  and  signage 
shall  not  be  deemed  to  be  alterations 
that  affect  the  usability  of  or  access  to 
an  area  containing  a  primary  function. 

(c)  Path  of  travel.  (1)  A  “path  of 
travel”  includes  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
streets,  and  parking  areas),  an  entrance 
to  the  facility,  and  other  parts  of  the 
facility. 

(2)  An  accessible  path  of  travel  may 
consist  of  walks  and  sidewalks,  curb 
ramps  and  other  interior  or  exterior 
pedestrian  ramps;  clear  floor  paths 
through  lobbies,  corridors,  rooms,  and 
other  improved  areas;  parking  access 
aisles;  elevators  and  lifts;  or  a 
combination  of  these  elements. 

(3)  For  the  purposes  of  this  part,  the 
term  “path  of  travel”  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  aiea. 

(d)  Disproportionality.  (1)  Alterations 
made  to  provide  an  accessible  path  of 
travel  to  the  altered  area  will  be  deemed 
disproportionate  to  the  overall  alteration 
when  the  cost  exceeds  20%  of  the  cost 
of  the  alteration  to  the  primary  function 
area. 

(2)  Costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel  may  include: 

(i)  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
route  to  the  altered  area,  for  example, 
the  cost  of  widening  doorways  or 
installing  ramps; 

(ii)  Costs  associated  with  making 
restrooms  accessible,  such  as  installing 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  accessible 
faucet  controls; 

(iii)  Costs  associated  with  providing 
accessible  telephones,  such  as  relocating 
the  telephone  to  an  accessible  height, 
installing  amplification  devices,  or 
installing  a  telecommunications  device 
for  deaf  persons  (TDD); 

(iv)  Costs  associated  with  relocating 
an  inaccessible  drinking  fountain. 

(e)  Duty  to  provide  accessible  features 
in  the  event  of  disproportionality.  (1) 
When  the  cost  of  alterations  necessary 
to  make  the  path  of  travel  to  the  altered 
area  fully  accessible  is  disproportionate 
to  the  cost  of  the  overall  alteration,  the 
path  of  travel  shall  be  made  accessible 
to  the  extent  that  it  can  be  made 
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accessible  without  incurring 
disproportionate  costs. 

(2)  In  choosing  which  accessible 
elements  to  provide,  priority  should  be 
given  to  those  elements  that  will 
provide  the  greatest  access,  in  the 
following  Olden 

(1)  An  accessible  entrance; 

(ii)  An  accessible  route  to  the  altered 
area; 

(iii)  At  least  one  accessible  restroom 
for  each  sex  or  a  single  unisex  restroom; 

(iv)  Accessible  telephones; 

(v)  Accessible  drinxing  fountains;  and 

(vi)  When  possible,  additional 
accessible  elements  such  as  parking, 
storage,  and  alarms. 

(0  Series  of  smaller  alterations.  (1) 

The  obligation  to  provide  an  accessible 
path  of  travel  may  not  be  evaded  by 
performing  a  series  of  small  alterations 
to  the  area  served  by  a  single  path  of 
travel  if  those  alterations  could  have 
been  performed  as  a  single  undertaking. 

(2)  (i)  If  an  area  containing  a  primary 
function  has  been  altered  without 
providing  an  accessible  path  of  travel  to 
that  area,  and  subsequent  alterations  of 
that  area,  or  a  different  area  on  the  same 
path  of  travel,  are  undertaken  within 
three  years  of  the  original  alteration,  the 
total  cost  of  alterations  to  the  primary 
function  areas  on  that  path  of  travel 
during  the  preceding  tfuee-year  period 
shall  be  considered  in  determining 
whether  the  cost  of  making  that  path  of 
travel  accessible  is  disproportionate. 

(ii)  Only  alterations  undertaken  after 
the  effective  date  of  this  amendment 
shall  be  considered  in  determining  if  the 
cost  of  providing  an  accessible  path  of 
travel  is  disproportionate  to  the  overall 
cost  of  the  alterations. 

§  35.1 54  Alterations:  Historic  preservation. 

(a)  Alterations  to  buildings  or 
facilities  that  are  “historic  properties” 
as  dehned  in  §  35.104  shall  comply,  to 
the  maximum  extent  feasible,  with 
section  4.1.7  of  appendix  A  to  part  37 
of  this  chapter. 

(b)  If  it  is  determined  under  the 
procedures  set  out  in  section  4.1.7  of 
appendix  A  to  part  37  of  this  chapter 
that  it  is  not  feasible  to  provide  physical 
access  to  an  historic  property  in  a 
manner  that  will  not  threaten  or  destroy 
the  historic  significance  of  the  building 
or  facility,  alternative  methods  of  access 
shall  he  provided  pursuant  to  the 
requirements  of  §  35.150. 

§  35.1 55  Standards  for  new  construction 
and  alterations. 

Effective  on  [the  effective  date  of  the 
final  rules]  new  construction  and 
alterations  subject  to  this  part  shall 
comply  with  the  standards  for 
accessible  design  in  28  CFR  part  37, 
appendix  A. 


4.  Section  35.172  is  revised  to  read  as 
follows: 

§35.172  Investigations  and  compliance 
reviews. 

(a)  The  designated  agency  shall 
investigate  ea^  complete  complaint  for 
which  it  is  responsible  under  §  35.171. 

(b)  The  designated  agency  may 
conduct  compliance  reviews  of  public 
entities  based  on  information  indicating 
a  possible  failure  to  comply  with  the 
nondiscrimination  requirements  of  this 
part. 

(c)  Where  appropriate,  the  designated 
agency  shall  attempt  informal  resolution 
of  any  matter  being  investigated  under 
this  section,  and,  if  resolution  is  not 
achieved,  issue  to  the  public  entity  and 
the  complainant,  if  any,  a  Letter  of 
Findings  that  shall  include — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  Notice  of  the  rights  and  procedures 
available  under  paragraph  (d)  of  this 
section  and  §§  35.173  and  35.174. 

(d)  At  any  time,  the  complainant  may 
file  a  private  suit  pursuant  to  section 
203  of  the  Act,  whether  or  not  the 
designated  agency  finds  a  violation. 

(e)  A  public  entity  shall  permit  access 
by  the  designated  agency  during  normal 
business  hours  to  books,  records, 
accounts,  and  other  sources  of 
information,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance  with 
this  part.  Whenever  any  information 
required  of  a  public  entity  is  in  the 
exclusive  possession  of  any  other 
agency,  institution,  or  person  and  that 
agency,  institution,  or  person  fails  or 
refuses  to  furnish  that  information,  the 
public  entity  shall  so  certify  in  its  report 
and  shall  set  forth  the  efforts  that  it  has 
made  to  obtain  the  information. 

Asserted  considerations  of  privacy  or 
conHdentiality  may  not  operate  to  bar 
the  designated  agency  from  evaluating 
or  seeking  to  enforce  compliance  with 
this  part.  Information  of  a  conhdential 
nature  obtained  in  connection  with 
compliance  evaluation  or  enforcement 
shall  not  be  disclosed  except  where 
necessary  in  formal  enforcement 
proceedings  or  where  otherwise 
required  by  law. 

5.  Section  35.174  is  revised  to  read  as 
follows: 

§  35.1 74  Enforcement 

(a)  If  a  public  entity  declines  to  enter 
into  voluntary  compliance  negotiations 
or  if  negotiations  are  unsuccessful,  the 
designated  agency  shall  refer  the  matter 
to  the  Attorney  General  with  a 
recommendation  for  appropriate  action. 

(b)  If  there  appears  to  oe  a  threatened 
failure  to  comply  with  this  part  and  if 


the  threatened  ncmcompliance  cannot 
be  corrected  by  informal  means,  the 
designated  agency  may  use  any  means 
authorized  by  law  to  achieve 
compliance,  including,  but  not  limited 
to,  referral  to  the  Department  of  Justice 
with  a  recommendation  for  appropriate 
action. 

PART  36— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABIUTY  BY  PUBLIC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACILITIES 

6.  The  authority  citation  for  28  CFR 
part  36  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  28  U.S.C  509, 

510;  (42  U.S.C.  12186). 

7.  Section  36.402(b)(2)  is  revised  to 
read  as  follows: 

§36.402  Alterations. 

Hr  *  *  *  * 

(b)*  *  * 

(2)  If  existing  elements,  spaces,  or 
common  areas  are  altered,  then  each 
such  altered  element,.space,  or  area 
shall  comply  with  the  applicable 
provisions  of  appendix  A  to  part  37  of 
this  chapter. 

***** 

8.  Section  36.405  is  revised  to  read  as 
follows: 

§36.405  Alterations:  Historic  preservation. 

(a)  Alterations  to  buildings  or 
facilities  that  are  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  (16  U.S.C.  470  et  seq.),  or  are 
designated  as  historic  under  State  or 
local  law,  shall  comply  to  the  maximum 
extent  feasible  with  section  4.1.7  of 
appendix  A  to  part  37  of  this  chapter. 

(b)  If  it  is  determined  under  the 
procedures  set  out  in  section  4.1.7  of 
appendix  A  to  part  37  of  this  chapter 
that  it  is  not  feasible  to  provide  physical 
access  to  an  historic  property  that  is  a 
place  of  public  accommodation  in  a 
manner  that  will  not  threaten  or  destroy 
the  historic  significance  of  the  building 
or  facility,  alternative  methods  of  access 
shall  be  provided  pursuant  to  the 
requirements  of  subpart  C  of  this  part. 

9.  Paragraphs  (a)  and  (b)  of  §  36.406 
are  revised  to  read  as  follows: 

§  36.406  Standards  for  new  construction 
and  alterations. 

(a)  New  construction  and  alterations 
subject  to  this  part  shall  comply  with 
the  standards  for  accessible  designs 
published  as  appendix  A  to  part  37  of 
this  chapter. 

(b)  The  chart  in  the  appendix  to  this 
section  provides  guidance  to  the  user  in 
reading  appendix  A  to  part  37  of  this 
chapter  together  with  subparts  A 
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through  D  of  this  part,  when 
determining  requirements  for  a 
particular  facility. 

h  1c  It  It  It 

10.  In  the  Appendix  to  §  36.406,  in  the 
heading  in  the  third  column  of  the  table, 
“ADAAG”  is  revised  to  read  “ADA 
Standards”. 

Appendix  A  to  Part  36  [Removed] 

Appendix  B  to  Part  36  [Redesignated  as 
Appendix  A  to  Part  36] 

11.  Appendix  A  to  Part  36  is  removed 
and  Appendix  B  to  Part  36  is 
redesignated  as  Appendix  A  to  Part  36. 


PART  37— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY  IN  STATE 
AND  LOCAL  GOVERNMENT  SERVICES 
AND  BY  PUBLIC  ACCOMMODATIONS 
AND  IN  COMMERCIAL  FACILITIES 

12.  Part  37  is  added  to  read  as  follows: 
Sec. 

37.101  Accessibility  Standards. 
37.102-37.999  (Reservedl 

Appendix  A  to  Part  37 — Standards  for 
Accessible  Design 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 

510;  42  U.S.C.  12134, 12186. 

§  37.1 01  Accessibility  Standards. 

The  standards  for  accessible  design 
for  purposes  of  the  Americans  with 
Disabilities  Act  are  set  forth  in 
Appendix  A  of  this  part. 


§§37.102-37.999  [Reserved] 

Appendix  A  to  Part  37 — Standards  for 
Accessible  Design 

[Note:  the  text  of  the  Appendix,  including 
the  changes  set  out  in  the  Access  Board’s 
interim  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register,  is  available 
from  John  Wodatch,  Public  Access  Section, 
Civil  Rights  Division,  U.S.  Department  of 
Justice,  P.O.  Box  66738,  Washington,  D.C. 
20035-9998.  Telephone  (202)  307-2227 
(Voice)  or  (202)  514-0383  (TTY)  (the 
Division’s  ADA  Information  Line).  These  are 
not  toll  free  numbers.) 

Dated:  June  5, 1994. 

Janet  Reno, 

Attorney  General. 

IFR  Doc.  94-14228  Filed  6-17-94;  8:45  am) 
BILUNG  CODE  441&-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Parts  27  and  37 

pocket  49602;  Notice  94-8] 

RIN  210&-AC06 

Transportation  for  Individuals  With 
Disabilities 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  Department  is  proposing 
to  amend  its  rules  implementing  the 
Americans  with  Disabilities  Act  (ADA) 
by  adopting  as  its  standards  revised 
accessibility  guidelines  issued  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board).  The  Access  Board  has  published 
these  revised  accessibility  guidelines  as 
interim  final  rules  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
proposed  rule  would  also  make  a 
conforming  change  to  the  Department’s 
rule  implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  rules  would  expand  the 
Department’s  accessibility  standards  to 
cover  public  rights-of-way  and  other 
subjects  added  by  the  Access  Board  to 
its  guidelines. 

DATES:  Comments  are  requested  by 
August  19, 1994.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent,  preferably  in 
triplicate,  to  Docket  Clerk,  Docket  No., 
49602  Department  of  Transportation. 

400  7th  Street  SW.,  Room  4107, 
Washington,  DC,  20590.  Comments  will 
be  available  for  inspection  at  this 
address  from  9:00  a.m.  to  5:30  p.m., 
Monday  through  Friday.  Commenters 
who  wish  the  receipt  of  their  comments 
to  be  acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
date-stamp  the  postcard  and  mail  it  back 
to  the  commenter. 

Conunents  on  the  Access  Board 
interim  final  rule  establishing  revised 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities,  which  underlies  this  rule 
and  which  is  published  elsew'here  in 
today’s  Federal  Register,  should  be  sent 
to:  Office  of  the  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street,  NW.,  Suite  1000,  Washington, 
DC.  20004-1111.  For  further 
information  on  comments,  see  the 


beginning  of  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  10424,  Washington,  DC,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD).  Copies  will  be  made  available  in 
alternative  formats  on  request. 
SUPPLEMENTARY  INFORMATION:  All  timely 
comments  received  by  the  Access  Board 
on  its  guidelines  published  December 
21. 1992  (57  FR  60612),  and  on  its 
interim  final  rule  published  today,  will 
be  deemed  by  the  Department  to  have 
been  submitted  in  response  to  this 
proposed  rule  and  will  be  considered 
fully  as  the  Department  works  toward  a 
final  rule  based  on  this  proposal. 
Therefore,  it  is  not  necessary  for  any 
comments  submitted  to  the  Board  on  its 
proposed  or  interim  rules  to  be 
resubmitted  to  the  Department. 

Elsewhere  in  today’s  Federal  Register, 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (A'TBCB)  is 
publishing  amendments  to  its 
accessibility  guidelines  for  buildings 
and  facilities,  relating  to  state  and  local 
government  facilities.  The  E)epartment’s 
September  6, 1991,  final  Americans 
with  Disabilities  Act  (ADA)  rule  (49 
CFR  Part  37)  adopted  the  original 
version  of  these  guidelines,  ^own  as 
the  Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG),  as 
its  accessibility  standards  for  facilities 
subject  to  Part  37.  The  standards  are 
codified  as  Appendix  A  to  49  CFR  Part 
37. 

This  proposed  rule  would  adopt  the 
amended  Access  Board  guidelines  as  a 
new  Appendix  A  to  Part  37,  replacing 
the  Department’s  current  Appendix  A. 
'The  Access  Board  received  public 
comments  on  its  proposed  guidelines, 
published  on  December  21, 1992,  and 
will  receive  comments  again  on  today’s 
interim  final  rule.  As  a  member  of  the 
Access  Board,  the  Department  will  be 
actively  involved  in  the  review  and 
analysis  of  comments  the  Access  Board 
receives  and  in  making  any  revisions  on 
the  guidelines  in  response  to  those 
comments.  Therefore,  the  Department 
has  proposed  to  adopt  the  amended 
guidelines  as  its  accessibility  standards. 
Comments  submitted  to  the  Access 
Board  will  be  considered  by  the 
Department  as  comments  on  this 
proposed  rule,  and  need  not  be 
separately  submitted  to  the  Department. 

Consistent  with  the  Department  of 
Justice’s  existing  rule  implementing 
Title  n  of  the  ADA,  for  state  and  local 
government  facilities,  the  Department’s 


rule  implementing  section  504  of  the 
Rehabilitation  Act  of  1973  (49  CFR  Part 
27)  gives  recipients  the  choice,  in  some 
circumstances,  of  compl)dng  either  with 
the  ADAAG  or  with  the  older  Uniform 
Federal  Accessibility  Standard  (UFAS). 

In  its  ADA  proposal  being  published 
today.  DOJ  is  proposing  to  eliminate  the 
option  to  use  UFAS.  Title  II  entities 
would  have  to  use  ADAAG  in  all  cases. 
To  remain  consistent  with  Access  Board 
and  Department  of  Justice  actions,  the 
Department  is  also  proposing  to 
eliminate  the  UFAS  option.  To  this  end, 
the  Department  proposes  to  revise  its 
504  rule  to  require  design,  construction, 
or  alteration  of  all  facilities  subject  to 
Part  27  to  conform  to  the  revised 
AADAG.  As  a  technical  amendment,  the 
Department  is  also  proposing  to  update 
a  reference  in  Part  27  to  Department  of 
Justice  ADA  regulations. 

On  November  30, 1993,  the 
Department  amended  Part  37  to  extend 
the  compliance  deadline  for  the 
requirement  to  install  detectable 
warnings  on  platform  edges  of  key  rail 
stations.  The  final  rule  reaffirmed  the 
Department’s  view  that  detectable 
warnings  are  cm  essential  safety  feature 
of  rail  stations  for  persons  with 
impaired  vision.  The  Department  is  not, 
through  this  proposal,  seeking  further 
comment  on  the  issue  of  detectable 
warnings  on  rail  station  platform  edges. 
The  Department  will  regard  any 
comments  received  on  this  subject  as 
outside  the  scope  of  this  rulemaking. 

Regulatory  Analyses  and  Notices 
'This  NPRM  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  The  Access 
Board  has  analyzed  the  impact  of 
applying  its  amendments  to  ADAAG  to 
entities  covered  by  Titles  II  and  III  of  the 
ADA  and  has  determined  that  they  are 
a  significant  regulatory  action  for 
purposes  of  the  Executive  Order.  The 
Access  Board  has  also  prepared  a 
Regulatory  Assessment,  which  includes 
a  cost  impact  analysis  for  certain 
accessibility  elements  and  a  discussion 
of  the  regulatory  alternatives 
considered.  This  Regulatory  Assessment 
applies  to  the  Department’s  proposed 
adoption  of  the  Access  Board’s 
guidelines.  Comments  submitted  to  the 
Access  Board  on  its  Regulatory 
Assessment  will  be  considered  by  the 
Department  as  comments  on  this  NPRM. 

"rhe  Access  Board  has  determined  that 
its  guidelines  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
has  included  in  its  Regulatory 
Assessment  a  Regulatory  Flexibility 
Analysis.  The  Access  Board  has  made 
every  effort  to  lessen  the  economic 
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impacts  of  its  proposed  rule  on  small 
entities,  but  recognizes  that  such 
impacts  are  the  necessary  result  of  the 
mandate  of  the  ADA  itself.  The  Access 
Board’s  flexibility  analysis  also  applies 
to  the  Department’s  proposed  adoption 
of  the  revised  ADAAG. 

The  A.ccess  Board  also  made  every 
effort  to  lessen  the  impact  of  its 
proposed  guidelines  on  state  and  local 
governments,  but  recognizes  that  the 
guidelines  will  have  some  federalism 
impacts.  These  impacts  are  discussed  in 
the  Access  Board’s  Regulatory 
Assessment  which,  as  noted  above,  also 
applies  to  this  NPRM. 

List  of  Subjects 
49  CFR  Part  27 

'Administrative  practice  and 
procedure.  Airports.  Civil  rights. 
Individuals  with  disabilities.  Highways 
and  roads.  Reporting  and  recordkeeping 
requirements.  Transportation. 

49  CFR  Part  37 

Buildings  and  facilities.  Buses,  Civil 
rights.  Individuals  with  disabilities. 
Mass  transportation.  Railroads, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


Issued  this  3rd  day  of  May  1994,  at 
Washington,  DC. 

Federico  Pena, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  subtitle  A  of  title  49  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 

PART  27— {AMENDED] 

1.  The  authority  citation  for  part  27, 
would  continue  to  read  as  follows: 

Authority:  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
U.S.C.  794):  secs.  16(a)  and  16(d)  of  the 
Federal  Transit  Act  of  1964,  as  amended;  sec. 
165(b)  of  the  Federal-aid  Highway  Act  of 
1973  (49  U.S.C.  142  nt.);  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101- 
12213):  and  49  U.S.C  322.  - 

2.  In  §  27.3,  paragraph  (b)  is  proposed 
to  be  revised  to  read  as  follows; 

§27.3  Applicability. 

it  it  It  It  ^it 

(b)  Design,  construction,  or  alteration 
of  buildings  or  other  fixed  facilities  by 
entities  subject  to  section  504  shall  be 
in  conformance  with  Appendix  A  to 
part  37  of  this  title. 


§27.19  [Amended] 

3.  Section  27.19  is  proposed  to  be 
amended,  in  paragraph  (a),  by  revising 
the  parenthetical  following  the  words 
“the  regulations  of  the  Department  of 
Justice  implementing  Titles  II  and  III  of 
the  ADA’’  to  read  “(28  CFR  Parts  35,  36, 
and  37)’’. 

PART  37— [AMENDED] 

4.  The  authority  citation  for  part  37, 
would  continue  to  read  as  follows: 

Authority:  The  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C  12101-12213);  and  49 
U.S.C.  322. 

5.  Appendix  A  to  Part  37,  “Standards 
for  Accessible  Transportation 
Facilities,’’  is  proposed  to  be  amended 
as  follows: 

Appendix  A  to  Part  37 — Standards  for 
Accessible  Transportation  Facilities 

(Note;  The  text  of  the  proposed  amendments 
is  identical  to  the  text  of  the  Access  Board’s 
Interim  final  rule  (36  CFR  part  1191, 
Appendix  A)  published  elsewhere  in  this 
issue  of  the  F^eral  Register.) 

(FR  Doc.  94-14666  Filed  6-17-94;  8:45  am) 
BILUNQ  CODE  4910-62-U 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

pocket  No.  HM-145J;  Arndt  No.  172-135] 

RIN  2137-AA56 

Hazardous  Substances 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  RSPA  is 
amending  the  Hazardous  Materials 
Regulations  (HMR)  by  revising  the  “List 
of  Hazardous  Substances  and  Reportable 
Quantities”  which  appears  in  an 
Appendix  to  the  hazardous  materials 
table.  This  action  is  necessary  to  comply 
with  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
which  amended  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  to 
mandate  that  RSPA  regulate,  under  the 
HMR,  all  hazardous  substances 
designated  by  the  Environmental 
Protection  Agency  (EPA).  The  intended 
effect  of  this  action  is  to  enable  shippers 
and  carriers  to  identify  CERCLA 
hazardous  substances,  thereby  enabling 
them  to  comply  with  all  applicable 
HMR  requirements  and  to  make  the 
required  notifications  if  a  discharge  of  a 
hazardous  substance  occurs. 

DATES:  This  amendment  is  effective 
August  29, 1994.  However,  immediate 
compliance  with  the  regulations  as 
amended  herein  is  authorized. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Gale  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards,  or 
Ceorge  Cushmac  (202)  366-4545,  Office 
of  Hazardous  Materials  Technology, 
RSPA,  400  7th  Street,  SW,  Washington, 
DC  20590.  Questions  about  hazardous 
substance  designations  or  reportable 
quantities  should  be  directed  to  the 
Environmental  Protection  Agency 
(EPA).  Call  the  RCRA/Superfund  hotline 
at  (800)  424-9346  or,  in  Washington, 

DC,  (202)  382-3000. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  202  of  SARA  (Pub.  L.  99—499) 
amended  Section  306(a)  of  CERCLA 
(Pub.  L.  96-510),  42  U.S.C.  9656(a),  by 
requiring  the  Secretary  of 
Transportation  to  list  and  regulate 
hazardous  substances,  listed  or 
designated  under  Section  101(14)  of 
CERCLA,  42  U.S.C.  9601(14),  as 
hazardous  materials  under  the 
Hazardous  Materials  Transportation  Act 


(HMTA;  49  App.  U.S.C.  1801  et  seq.). 
R^A  carries  out  the  rulemaking 
responsibilities  of  the  Secretary  of 
Transportation  under  the  HMTA.  49 
CFR  1.53(b).  This  final  rule  is  necessary 
to  comply  with  42  U.S.C.  9656(a)  as 
amended  by  Section  202  of  SARA. 

In  carrying  out  that  statutory  mandate, 
RSPA  has  no  discretion  to  determine 
what  is  or  is  not  a  hazardous  substance 
or  the  appropriate  reportable  quantity 
(RQ)  for  materials  designated  as 
hazardous  substances.  This  authority  is 
vested  in  EPA.  Therefore,  imder  the 
CERCLA  scheme  EPA  must  issue  final 
rules  amending  the  list  of  CERCLA 
hazardous  substances,  including 
adjusting  RQ’s,  before  RSPA  can  amend 
its  list  of  hazardous  substances.  In  the 
preamble  to  the  final  rule  on  this  subject 
issued  imder  Docket  HM-145F  (51  FR 
42174;  November  21, 1986),  RSPA 
included  the  following  statement: 

It  is  RSPA’s  intention  to  make  dianges 
from  time  to  time  to  the  list  of  hazardous 
substances  or  their  RQ’s  in  the  Appendix  as 
adjustments  are  made  by  EPA. 

This  document  adjusts  the  “List  of 
Hazardous  Substances  and  Reportable 
Quantities”  that  appears  in  Appendix  A 
to  §  172.101,  based  on  several  final  rules 
EPA  has  published.  On  November  2, 
1990  (55  FR  46354),  EPA  published  a 
final  rule  which  added  the  waste  codes 
F037  and  F038  to  the  list  of  hazardous 
substances  with  RQ’s  of  1  pound.  On 
December  6, 1990  (55  FR  50450),  EPA 
published  a  final  rule  which  added  the 
waste  codes  F032,  F034,  and  F035  to 
the  list  of  hazardous  substances  with 
RQ’s  of  1  pound.  On  August  18, 1992 
(57  FR  37194),  EPA  published  a  final 
rule  which  added  the  waste  codes  K141, 
K142,  K143,  K144,  K145.  K147  and 
K148  to  the  list  of  hazardous  substances 
with  RQ’s  of  1  pound.  On  Oct(rf»er  15, 
1992  (57  FR  47376),  EPA  published  a 
final  rule  which  added  the  waste  codes 
K149,  K150  and  K151  to  the  list  of 
hazardous  substances,  with  RQ’s  of  10 
pounds.  On  June  30, 1993  (58  FR 
35314),  EPA  published  a  final  rule 
which  revised  the  RQ  for  34  hazardous 
substances.  These  substances  include 
lead  metal,  12  lead  compounds.  15 
waste  streams  that  contain  lead, 
characteristic  wastes  that  fail  the 
Toxicity  Characteristic  Leaching 
Procedure  based  on  their  lead 
constituents,  and  methyl  isocyanate. 
The  following  table  identifies  those 
substances  that  have  had  their  RQ’s 
revised. 


Substances  Whose  RQ  Has 
Changed 


Substance 

NewRQ/ 
Old  RQ 
(lbs) 

Acetic  acid.  Lead  (2-t-)  salt . 

1  «ari . 

10/5000 

10/1 

Lead  acetate . 

10/5000 

Lead  bis  (acetatato-0) 

tetrahydrnxytri-  . 

10/100 

t  ead  cNoride . 

10/100 

1  ftari  flimhnratA  . 

10/100 

1  Aad  flimridA . 

10/100 

1  ftari  ioriidA  . 

10/100 

I  AAd  nitratA  . 

10/100 

1  Aad  phn.<iphatA . 

10/1 

1  ead  stearatA  . 

10/5000 

1  ead  $iihar.AtatA  . 

10/100 

1  Aad  <tiiKatA  . 

10/100 

1  Aad  siilfidA  . 

10/5000 

1  Aad  thiocyanate  . 

10/100 

MAthaoA,  isncyanato-  . 

10/1 

Mathyl  isocyanata . 

10/1 

Phosphoric  acid,  lead  (2+)  salt 
(Pr3)  . 

10/1 

nrina ' . 

10/1 

Kfin? . 

10/1 

Kona . 

10/1 

Knofi . 

10/100 

Kn4fi . 

10/100 

Kn4ft . 

10/1 

Kn4Q  . 

10/1 

K051  . 

10/1 

K061  . 

10/1 

K062  . 

10/1 

Knfi4 . 

10/1 

. 

10/1 

KOfifi  . 

10/1 

K069-_ . 

10/1 

K088  . . 

10/1 

K100  . 

10/1 

To  keep  its  “List  of  Hazardous 
Substances  and  Reportable  Quantities” 
consistent  with  EPA’s  list  of  CERCLA 
hazardous  substances  and  reportable 
quantities,  RSPA  is  amending  the  HMR 
in  accordance  with  these  EPA  final 
rules.  In  addition,  RSPA  is  making 
several  non-substantive  editorial 
changes  to  its  “List  of  Hazardous 
Substances  and  Reportable  Quantities.” 
The  RQ  for  “diethylhexyl  phthalate”  is 
being  revised  to  correctly  read  100 
pounds.  In  addition,  RSPA  is  adding 
“methyl  ethyl  ketone”  to  the  list  of 
hazardous  substances  as  a  synonym  for 
“methyl  ethyl  ketone  (MEK).”  RSPA  is 
also  amending  the  entry  for  D041  to 
correctly  read  “D041  2,4,5- 
Trichlorophenol.”  Finally,  RSPA  is 
removing  the  footnote  from  the  list 
of  hazardous  substances.  The  footnote 
symbolized  that  an  entry  also 
appieared  in  the  Hazardous  Materials 
Table  in  49  CFR  172.101  (HMT)  as  a 
proper  shipping  name.  However,  the 
numerous  changes  to  the  HMT 
promulgated  under  Docket  No.  HM-181 
on  December  21, 1990  (55  FR  52401) 
make  it  impractical  to  determine  if  those 
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entries  in  the  list  of  hazardous 
substances  marked  with  the  are  still 
proper  shipping  names  in  the  revised 
HMT. 

The  paragraphs  preceding  the  lists  of 
hazardous  substances  are  also 
editorially  revised  to  indicate  that  the 
list  of  hazardous  substances:  (1)  fulfills 
the  requirement  under  CERCLA  that  all 
hazardous  substances  be  listed  and 
regulated  as  hazardous  materials  under 
the  HMTA;  and  (2)  includes  substances 
listed  under  the  Federal  Water  Pollution 
Control  Act,  Solid  Waste  Disposal  Act, 
Clean  Air  Act,  and  those  substances 
designated  by  the  Administrator  of  EPA. 

In  addition,  common  and  contract 
carriers  are  informed  that  they  may  be 
held  liable  under  laws  other  than 
CERCLA  for  the  release  of  a  hazardous 
substance  during  transportation  that 
commenced  before  the  effective  date  of 
the  listing  and  regulating  of  that 
substance  under  the  HMTA. 

This  rulemaking  will  enable  shippers 
and  carriers  to  identify  CERCLA 
hazardous  substances  and  thereby 
enable  them  to  comply  with  all 
applicable  HMR  requirements  and  to 
make  the  required  notihcations  if  a 
discharge  of  a  hazardous  substance 
occurs.  In  addition  to  the  reporting 
requirements  of  the  HMR  found  in 
§§  171.15  and  171.16,  a  discharge  of  a 
hazardous  substance  is  subject  to  EPA 
reporting  requirements  at  40  CFR  302.6 
and  may  be  subject  to  the  reporting 
requirements  of  the  U.S.  Coast  Guard  at 
33  CFR  153.203. 

Because  this  rulemaking  makes 
numerous  modifications  to  the  “List  of 
Hazardous  Substances  and  Reportable 
Quantities”  found  in  Appendix  A  to 
§  172.101,  RSPA  is  reprinting  “Table 
1 — Hazardous  Substances  Other  than 
Radionuclides”  in  its  entirety. 

II.  Regulatory  Analyses  and  Notices 

In  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(B),  RSPA  has  determined  that 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  and 
review  are  impracticable  and 
unnecessary.  SARA  mandates  that  the 
Department  of  Transportation  list  and 
regulate,  as  hazardous  materials  under 
49  CFR  Parts  171-180,  hazardous 
substances  designated  by  EPA  under 
CERCLA.  EPA  is  the  sole  agency 
authorized  to  designate  hazardous 
substances  and  their  reportable 
quantities.  Therefore,  public  comment 
and  review  are  imnecessary  because:  (1) 
The  public  was  afforded  time  to 
comment  when  EPA  published  its 
notice  of  proposed  rulemaking 
concerning  that  agency’s  change  in  the 
subject  RQ’s;  and  (2)  RSPA  does  not 


have  the  authority  to  designate 
hazardous  substances  or  determine  their 
reportable  quantities. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11034).  The  economic  impact  of  this 
final  rule  is  minimal  to  the  extent  that 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”).  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)4))  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents; 

(iv)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials;  or 

(v)  the  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  final  rule  concerns  the 
designation  of  hazardous  materials.  This 
final  rule  preempts  State,  local,  or 
Indian  tribe  requirements  in  accordance 
with  the  standards  set  forth  above.  The 
HMTA  (49  App.  U.S.C.  1804(a)(5)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  will  be  [insert  date 
90  days  after  date  of  publication).  This 
rule  is  mandated  by  CERCLA,  and  does 
not  have  sufficient  federalism 


implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippers  and 
carriers  of  hazardous  substances,  some 
of  which  are  small  entities;  however,  the 
economic  impact  of  this  rule  is  minimal. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  172 
Hazardous  materials  transportation. 
Hazardous  wastes.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

Issued  in  Washington,  DC  on  June  6, 1994 
under  authority  delegated  in  49  CFR  part  1. 
Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

In  consideration  of  the  foregoing.  Part 
172  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805, 1808;  49  CFR  Part  1,  unless  otherwise 
noted. 

2.  In  Appendix  A  to  §  172.101,  the 
paragraphs  preceding  the  tables,  and 
Table  1  are  revised  to  read  as  follows: 

Appendix  A  to  §  172.101 — List  of 
Hazardous  Substances  and  Reportable 
Quantities 

1.  This  Appendix  lists  materials  and  their 
corresponding  reportable  quantities  (RQ’sl 
that  are  listed  or  designated  as  “hazardous 
substances”  under  section  101(14)  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act,  42  U.S.C. 
9601(14)  (CERCLA:  42  U.S.C.  9601  et  seq). 
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This  listing  fiilBlls  the  requirement  of 
CEROj^,  42  U.S.C  9656(8).  that  all 
“hazardous  substances,”  as  defined  in  42 
U.S.C  9601(14),  be  listed  and  regulated  as 
hazardous  materials  under  the  Hazardous 
Materials  Transportatiini  Act  That  definition 
includes  substances  listed  under  sections 
311(bM2)(A)  and  307(a)  of  the  Federal  Water 
Pollution  Control  Act,  33  U.S.C 
1321(bK2)(A)  and  1317(a),  section  3001  erf  the 
Solid  Waste  Disposal  Act  42  U.S.C.  6921, 
and  section  112  of  the  Clean  Air  Act,  42 
U.S.C  7412.  In  addition,  this  list  contains, 
materials  that  the  Administrator  of  the 
Environmental  Protectiem  Agency  has 
determined  to  be  hazardous  substances  in 
accordance  with  section  102  of  CERCLA,  42 
U.S.C  9602.  It  should  be  noted  that  42  U.S.C 
9656(b)  provides  that  common  and  contract 
carriers  may  be  held  liable  under  laws  other 
than  CERCLA  for  the  release  of  a  hazardous 
substance  as  defined  in  that  Act,  during 
transpcMiation  that  commenced  before  the 
eflective  date  of  the  listing  and  regulating  of 
that  substance  as  a  hazardous  material  \mder 
the  Hazardous  Materials  Transportation  Act 
(49  App.  U.S.C  1801  et  seq.). 

2.  This  Appendix  is  divided  into  two 
TABLES  wUch  are  entitled  "TABLE  1 — 
HAZARDOUS  SUBSTANCES  OTHER  THAN 
RADIONUCUDES”  and  "TABLE  2— 
RADIONUCLIDES.”  A  material  listed  in  this 
Appendix  is  regulated  as  a  hazardous 
material  and  a  hazardous  substance  under 
this  subchapter  if  it  meets  the  definition  of 
a  hazardmis  substance  in  §  171.8  of  this 
subchapter. 


3.  The  procedure  for  selecting  a  proper 
shipping  name  finr  a  hazardous  sul»tance  is 
set  forth  in  §  172.101(c)(8). 

4.  Column  1  of  TABLE  1,  entitled 
"Hazardous  substance’’,  contains  the  names 
of  those  elements  and  compounds  that  are 
hazardous  substances.  Following  the  listing 
of  elements  and  compounds  is  a  listing  of 
waste  streams.  These  waste  streams  appear 
on  the  list  in  numerical  sequence  and  are 
referenced  by  the  appropriate  "D”,  “F”  <x 
“K”  numbers.  Colunm  2  of  TABLE  1,  entitled 
“Synonyms”,  contains  the  names  of 
synonyms  for  certain  elements  and 
cennpounds  listed  in  Column  1.  No 
synonyms  are  listed  for  waste  streams. 
Synonyms  are  useful  in  identifying 
hazardous  substances  and  in  identifying 
proper  shipping  names.  Column  3  of  TABLE 
1,  entitled  “Reportable  quantity  (RQ)”, 
contains  the  reportable  quantify  (RQ),  in 
pounds  and  kilograms,  for  each  haz^ous 
substance  listed  in  Colunm  1  of  TABLE  1. 

5.  A  series  of  notes  is  used  throughout 
TABLE  1  and  TABLE  2  to  provide  additional 
information  concerning  certain  hazardous 
substances.  These  notes  are  explained  at  the 
end  of  each  TABLE. 

6.  TABLE  2  lists  radionuclides  that  are 
hazardous  substances  and  their 
corresponding  RQ’s.  The  RQ’s  in  Table  2  for 
radionuclides  are  expressed  in  units  of  curies 
and  terabecquerels,  whereas  those  in  Table  1 
are  expressed  in  units  of  pounds  and 
kilograms.  If  a  material  is  listed  in  both  Table 
1  and  Table  2,  the  lower  RQ  shall  apply. 
Radionuclides  are  listed  in  alphabetical 
order.  The  RQ’s  for  radionuclides  are  given 


in  the  radiological  unit  of  measure  of  curie, 
aUweviated  "Ci”,  followed,  in  parentheses, 
by  an  equivalent  unit  measured  in 
terabecquerels,  abbreviated  “TBq”. 

7.  For  mixtures  of  radionuclides,  the 
following  requirements  shall  be  used  in 
determining  if  a  package  contains  an  RQ  of 
a  hazardous  sub^ance;  (i)  if  the  identify  and 
quantify  (in  curies  or  terabecquerels)  of  each 
radionuclide  in  a  mixtiu^  or  solution  is 
known,  the  ratio  between  the  quantify  per 
package  (in  curies  or  terabecquerels)  and  the 
RQ  fw  the  radicHiuclide  must  be  determined 
for  each  raditmuclide.  A  package  contains  an 
RQ  of  a  hazardous  substance  when  the  sum 
of  the  ratios  for  the  radionuclides  in  the 
mixture  or  solution  is  equal  to  or  greater  than 
one;  (ii)  if  the  identify  of  each  radionuclide 
in  a  mixture  or  solution  is  known  but  the 
quantify  per  package  (in  ctiries  or 
terabecquerels)  of  one  or  more  of  the 
radionuclides  is  unknown,  an  RQ  of  a 
hazardous  substance  is  present  in  a  package 
when  the  total  quantify  (in  curies  or 
terabecquerels)  of  the  mixture  or  solution  is 
equal  to  or  greater  than  the  lowest  RQ  of  any 
individual  radionuclide  in  the  mixture  or 
solution;  and  (iii)  if  the  identify  of  one  or 
more  radionuclides  in  a  mixture  or  solution 
is  unknown  (or  if  the  identity  of  a 
radionuclide  by  itself  is  unknown),  an  RQ  of 
a  hazardous  substance  is  present  when  the 
total  quantify  (in  curies  or  terabecquerels)  in 
a  package  is  equal  to  or  greater  than  either 
one  curie  or  the  lowest  RQ  of  any  known 
individual  radionuclide  in  the  mixture  or 
solution,  whichever  is  lower. 


Table  1.— Hazardous  Substances  Other  Than  Radionucudes 


Hazardous  substance 

1  Synonyms 

1 

Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

Acenaphthene . . . . . 

100  (45.4) 
5000  (2270) 
1000  (454) 
1000(454) 
5000  (2270) 
1000  (454) 
100  (45.4) 
1  (0.454) 
100  (45.4) 
5000(2270) 
100  (45.4) 

Acenaphthylene . .  .  . . 

Acetaldehyde . . . 

Ethana) . . . . . . . . . ..... 

Acetaldehyde,  chloco- ............  ~  _ _ .........z:. . 

CMoroacetaldehyde  . 

Acetaldehyde,  thchioro- .  .  . . . 

Chloral . . . . 

Acetamide,  N-(aminothioxomethyl)- . . . 

1-Acetyi-7-thiniffea  . . 

Acetamide,  N-(4-ethoxyphenyl)- .  . . 

Phenacetin  . . . ,  . . . 

Acetamide,  N-fluoren-2-yl- .  „... 

2-Acetylaminnfliiorene . 

Acetamide,  2-fluoro-  . . . 

Fluom^etamidA  . . . 

Acetic  acid  . 

Acetic  acid  (2,4-dichlorophenoxy)- . . . 

2,4-D,  salts  and  esters _  _ _ _ _ 

2,4-D  acid  _ _ _ _ _ _ _ _ _ _ 

Acetic  acid,  ethyl  ester . . . . . . . 

Ethyl  acetate  . . . . 

5000  (2270) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
1000  (454) 

Acetic  acid,  (luoro-.  soefium  saN  . . . . 

Fhmmacetir.  arJrt,  sorfimn  salt  . 

Acetic  acid,  lead  (2+)  salt . . . . . . 

Lead  acetate  . . . . . . 

Acetic  acid,  thallium(l-f)  salt  . . . 

Thalliiinft(l)  acetate  . 

Acetic  acid,  (2,4,5-trichlorophefx>xy)  . . . 

2,4,5-T  . . . . . . . . . . 

2^4^  acid  ..  . 

Acetic  anhydride _ _ _ _ _ _ _ 

Acetone . . . . . . 

2-Propanone . .  . .  .  . 

Acetone  cyarK>hy(kin  ... _ ........  _ 

Propanentfrile,  7>hydrnxy-7-niethyl-  ,,  . ,.„;7 

2-MethyllactonttrUe  . . . 

Acetortitrile . . . . . . . . 

Pthammitrite 

5000(2270) 
5000(2270) 
1  (0.454) 
6000(2270) 
5000(2270) 
1000  (454) 
1  (0.454) 
6000(2270) 
6000(2270) 

AcetophetK)ne . . . . . . . 

Ethanone,  1-phenyl- . . . 

2-Acetylaminofkjorene . 

Acetamide,  N-lluoren-2-yl-  . . , , 

Acetyl  bromide . . . . . . . . 

Acet^  chloride . . . . . . . .  .... 

Ettianoyl  chloride . . . . . . . . 

Acetamidfi,  N-(aminaihiaxnmelhyl)- .  . . . 

1-Acetyl-2-thiourea  _ _ .... . . . 

Acrolein . . . 

2-Propenai .  V  . 

Acrylamide  . . . ........ _ _  _ _ 

2-Propenamide  _ _ _ _ _ 

2-PTopenoic  acid . .  . . . .  .. 

Acryncadd  . . . . 
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Table  1  .—Hazardous  Substances  Other  Than  Radionuclides— Continued 


HazarckHJS  substcux^e 


Acryhxiitrite  . . . 

Adipic  acid . 

Akficarb . .  . . . 

Aldrin . . . . . 


Ally!  alcohol . . . . 

Anyl  chtoride  . . 

Aluminum  phosphide . . 

Aluminum  sulfate . . 

5-(Aminomethyl)-3-isoxazok)l  . 

4-Aminopyridine . 

Amitrole . . . 

Ammonia . . . 

Ammonium  acetate . 

Anvnonium  benzoate . 

Ammonium  bicarbonate . 

AmrTKXtium  bichromate . . 

Amnrwnium  bifluoride . 

Ammonium  bisulfite  . ™.-. _ 

Ammonium  carbamate  . 

Ammonium  carbonate  . . . 

Ammonium  chloride . 

Ammonium  chromate  . . . 

Ammonium  citrate,  dibasic . 

Ammonium  dichromate  @ . . . 

Ammonium  fluoborate  . . . 

Ammonium  fluoride . . 

Ammonium  hydroxide . 

Ammorrium  oxalate . 

Ammonium  picrate . . . . 

Ammonium  silicofluoride . 

Amrrronium  sulfamate . . 

Ammonium  sulfide . . 

Ammonium  sulfite . 

Ammonium  tartrate . 

Ammonium  thiocyanate . 

Ammonium  vanadate . 

Amyl  acetate . 

iso-Amyl  acetate . 

seo-Amyl  acetate . 

tert-Amyl  acetate  . . . 

Aniline . 

Anthracene  . . . — 

Antimony  c . 

Antimony  pentachloride . 

Antimony  potassium  tartrate . 

Antimony  tribromide . 

Antimony  trichloride . 

Antimony  trifluoride . . . 

AntirtKmy  trioxide . . . . 

Argentate(l-),  bis(cyano-C)-,  potassium  . 

Aroclor  1016  . . . . . . 

Aroclor1221  . 

'Arodor  1232  . 

Aroclor  1242  . 

Aroclor  1248  . . . . . 

Aroclor  1254  . . . 

Aroclor  1260  . . . 

Arsertic  c . 

Arsenic  add . . . . . 

Arsenic  add  H3As04  . . . 

Arsenic  disulfide  . . . 

Arsenic  oxide  As203 . . . . 

Arsenic  oxide  As205 . . 

Arsenic  pentoxkJe . . 


Synonyms 


2-Propenenitrile 


Propanal,  2-methyl-2-{methylthio)-, . 

CH(tnethyiamino)ceirbonyl]oxime  . 

1 ,2, 3,4,1 0,1 0-Hexachloro-1 ,4,4a.5,8.8a-hexahydro- . 

1 ,4:5,8-endo.exoKjimethanonaphthalene . 

1 ,4,5,8-DimetharK)naphthalene.1 ,2,3,4,1 0,1 0-hexachloro- 
1 ,4,4a,5,8,8a-hexahydro-,(  1  alpha.4alpha,4abeta,5alpha.8a 
2-Propen-1-ol  . . . . 


3(2H)-lsoxazolone,  5-(amirx)methyl)- 

MusdnfK>l  . . . 

4-Pyridinamine  . . . 

1H-1,2,4-Triazol-3-amine  . . . 


Ammonium  dichromate  @ 


Arttmonium  bichromate 


Pherrol,  2,4,6-trinitro-,  amnwnium  salt 


Vanadic  add,  amntonium  salt 


Bertzenamine 


Potassium  silver  cyanide  . 

POLYCHLORINATED  BIPHENYLS  (PCBs)  . 

POLYCHLORINATED  BIPHENYLS  (PCBs)  . 

POLYCHLORINATED  BIPHENYLS  (PCBs) . 

POLYCHLORINATED  BIPHENYLS  (PCBs)  ...... 

POLYCHLORINATED  BIPHENYLS  (PCBs)  . 

POLYCHLORINATED  BIPHENYLS  (PCBs) . 

POLYCHLORINATED  BIPHENYLS  (PCBs)  . 


Arsenic  acid  H3As04 
Arsenic  acid . 


Arsenic  trioxide . 

Arsenic  pentoxide  .... 
Arsenic  oxide  As205 


Reportable 
quantity  (RQ) 
pourxls  (kilo¬ 
grams) 


100  (45.4) 
5000  (2270) 
1  (0.454) 

1  (0.454) 


100  (45.4) 
1000  (454) 
100  (45.4) 
5000  (2270) 
1000  (454) 

1000  (454) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
10(4.54) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
10  (4.54) 
5000  (2270) 
10  (4.54) 
5000  (2270) 
100  (45.4) 
1000  (454) 
5000  (2270) 
10  (4.54) 
1000(454) 
5000  (2270) 
100(45.4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
1000  (454) 
5000  (2270) 


5000  (2270) 
5000  (2270) 
5000  (2270) 
1000  (454) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
1000(454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
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Table  1. Hazardous  Substances  Other  Than  Radionucudes— Continued 


Hazardous  substance 


Synonyms 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


Arsenic  tiichlorkJe  . . . . 

Arsenic  trioxide . . . . 

Arsenic  trisuifide . . 

Arsine,  dtethyl- . . . . . 

Arsinic  acid,  dimethyl-  . . 

Arsonous  dichloride,  phenyl-  . .  . 


Arsenic  oxide  As203 


Asbestos  CC 

Auramine  . _ _ _ I.....'. . . . 

Azaserine . . . . . . ......A..... . 

Aziiidino . ...;. . _ .• . . . . 

Aziridirte,  2-methyl- . . . . . 

Azirino{2’,3’:3.4]pyrrolo(1,2-a)indoie-4,7-dione,6-  amino-8- 
[[(aminocarbonyl)oxy]  methyl]-1,1aj2,8.8a,  Sb-hexahydro-Sa- 
methoxy-5-nf>etfr^,  [1aS-{aalpha,8beta,8aalpha,8bal^)K 

Barium  cyanide . . . . . . . 

BenzQJaceanthryiene,  1 ,2-dihydro-3-methyl- . 

Benz[clacn(fine  . J..1 . 

3.4-Benzacridir)e . . . . . . 

Benzal  chloride . . . . . 

Benzamide,  3,&<lichloro-N-(l,1-difnethyt-2-propynyl) _ _ 

Benz(a]anthracene . . . . . 


Diethylarsine . 

Cacodyiic  add . . 

Dichlorophenyiarsine . . 

Phenyl  dkMoroarsine  @ _ .... 


Benzenamine,  4,4’-carbonimidoyibis  (N,N-dimethyt- 

L-Serine,  diazoacetate  (ester) . .  . 

Ethytenirnine  . . . . . . 

1 ,2'Propylenimine  . 

MitomydnC  . . . . 


1 ,2-BenzanthrsK»ne 


Benz[alan(hracene,  7,12-dimethyl- . 

■  Benzenamine  . . 

Benzenamine,  4,4*-carbonimidoylbis  (N,N-<fmethyl- 

Betuer>amine,  4-chloro-  . . . 

Benzenamine,  4-chloro-2-methyl-,  hyr^ochkxide  _ _ 

Benzenamine,  N,N-dimethyt-4-(phenyiazo)-  . 

Benzenamine,  2-methyl- . . . 

Benzenamine,  ,4^methyi- . . ............I. . 

Benzenamine,  4,4’-methylenebis(2-chk>ro- . 

Benzenamine,  2-methyl-,  hydrochloride . 

Benzenamirie,  2-methyl-5-nitro-  . . . 

Benzenamine,  4-nitro- . . . . . 

Benzerie  . . A....; . 

Benzene,  1-bromo-4-phenoxy- . 

Beruene,  chloro-  . . . . 

Benzene,  chloromethyl- . 

Benzene,  1 ,2-dichk)ro-  . . . 


3- Methylcholanthrene . 

3,4-Benzacridine  . 

Benz(c]acridine . 

Benzene,  dichloromethyl- . 

Pronamide  . . 

Benzo(a]anthracene . 

1,2-Benzanthracene . 

Benz[a]anthracene . 

Benzo[a]antNacene  . 

7,12-Dimethytbenz[alanthracene  ... 

Aniline . . . . 

Auramine  . . . . 

p-Chloroar^ine  . . ; . 

4- Chloro-o-toluidine,  hydrocNoride 

p-Dimethylaminoazobenzene . 

o-Toluidine . . 

p-Toluidine  . . . . . 

4,4'-Methytenebis(2-chloroar>iline)  . 
o-Toluidine  hydrochloride . . 

5- Nitro-o-toluidine . . 

p-Nitroanilirte . . 


Benzerte,  1,3-dichk)ro- 
Benzene,  1,4-dichloro- 


4-Bromophenyi  phenyl  ether 

Chlorobenzene . . 

Benzyl  chloride . 

o-Dichlorobenzene  . . 

1.2- Dichlorobenzene  . 

m-Dichiorobenzene . 

1.3- Oichlorobenzene  . 

p-DIchlorobenzene  . 

1 .4- Oichlorobenzene . 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 

1  (0.454) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 


10  (4.54) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
5000  (2270) 
6000  (2270) 
10  (4.54) 

10  (4.54) 

1  (0.454) 
5000  (2270) 
100  (45.4) 
1000  (454) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

100  (45.4) 

100  (45.4) 


Beruene,  1,1’-(2,2-dichloroethylider>e)blsl4-chloro 


Benzene,  dichkxomethyl-  . . 

Benzene,  1,3-dKsocyanatomethyt . 

Benzene,  dimethyl . . . . . 

_  m-B^ene,  dimethyl . . . 

o-Beruene,  dimethyl . .-. . 

p-Beruene,  dimethyt . . . . . . 

Beruene,  hexachkxo-'  . . . . . . 

Beruene,  hexahydro- . . . . 

Beruerte,  hydroxy- . . . . . 

Beruerw,  methyl- . . . . . . 

Beruene,  1-methyl-2,4-(Snitro-  . . 

Beruene,  2-methy|-i,3-clnitro-  . . 

Beruene,  1-methylethyl- . . . . . . 

Beruene,  nitro- . . 

Beruene,  pentachioro-  . 

Beruene,  pentachkxonitro-  . . 

Beruene,  1,2,4,5-tetrachloro- .  . 

Beruene,  l,1’-(2,2,2-trichloroethylidene)bis(4-chloro- 


DDD . 

TDE  . . . 

4,4’-ODD . . . 

Berual  chloride . ......;....v..i . 

Toluene  diisocyanate  . i..... 

Xylerw  (mixed)  . . 

m-Xylene . . . . 

o-Xylene . 

p-Xylene  . 

Hexachiorobenzene  . . 

Cyclohexane . 

Phenol . . . 

Toluene  . . . 

2,4-Dinitrotoluene . . . 

2,6'Dinitrotoluene . 

Cumene . 

Nitroberuef>e . 

Pentachiorobenzet)e  . 

Pentachloronitrobenzene  (PCNB) 

1,2,4,5-Tetrachloroberuene . 

DDT . . 

4,4’-DDT . . . . . . . 


1  (0.454) 


5000  (2270) 
100  (45.4) 
1000  (454) 


10  (4.54) 
1000  (454) 
1000  (454) 
1000  (454) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
1000  (454) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
1  (0.454) 
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Table  1  .-r-HAZAROous  Substances  Other  Than  Radionuclides— Continued 


Synonyms 


Benzene,  1,1’-(2,2,2-trichloroethylidene)bis[4-methoxy)- . 

Benzene,  (trichloromethyl) . . . . . 

Benzene,  1 ,3,5-trinitro- . 

Benzeneacetic  acid,  4-chloro-alpha-(4-chlorophenyl)-alpha- 
hydroxy-,  ethyl  ester. 

Benzenebutanoic  acid,  4-(bis(2-chloroethyl)amino]- . 

Benzenediamine,  ar-methyl- . 

1 ,2-Benzenedicarboxylic  acid,  [bis(2-ethylhexyl)l  ester . 


Methoxychlor  . . 

Beruotrichloride . 

1 ,3,5-Trinitrobenzene 
Chlorobenzilate  . 


1 ,2-Benzenedicarboxylic  acid,  dibutyl  ester 


1 ,2-Benzenedicarboxylic  acid,  diethyl  ester . 

1 ,2-Benzenedicarboxylic  acid,  dimethyl  ester . 

1 .2- Benzenedicarboxylic  acid,  dioctyl  ester  . 

1 .3- Benzenediol  J . 

1 ,2-Benzenediol,4-[1  -hydroxy-2-(methylamino)ethyl]- 

Benzeneethanamine,  alpha,alpha-dimethyl-  . 

Benzeneethanamine,  alpha,alpha-dimethyt-  . 

Benzenesulfonic  acid  chloride . 

Benzenesulfonyl  chloride . 

Benzenethiol . 


Benzidine . . . 

1 ,2-Benzisothiazol-3(2H)-one,1 ,1  -dioxide 
Benzo[a)anthracer>e . . 


1 ,3-Benzodioxole,  5-(2-propenyl)- . . . 

1 ,3-Benzodioxole,  5-(1-propenyl)- . 

1 .3- Benzodioxole,  5-propyl- . 

Benzo{b]fluoranthene . 

Benzo(klfluoranthene . 

Benzo[j,k]fluorene . 

Benzoic  acid  . . . 

Benzonitrile  . . . 

BenzoIg,h,i]perylene . . . 

2H-1  -^nzopyran-2-one,  4-hydroxy-3-(3-oxo-1  -phenyl-butyl)-, 

&  salts,  when  present  at  concentrations  greater  than  0.3%. 
Benzo[a]pyrene . . . 

3.4- Benzopyrene  . 

p-Benzoquinone . . . 

Benzo  [rstjpentaphene  . 

Benzotrichloride . . . . 

Benzoyl  chloride . . 

1 ,2-Benzphenanthrene  . 

Berrzyl  chloride  . . 

Beryllium  c . . . 

Beryllium  chloride' . . . 

Beryllium  dust  c . 

Beryllium  fluoride . 

Beryllium  nitrate . 

alpha  -  BHC . 

beta  -  BHC . 

delta  -  BHC . 

gamma  -  BHC . 


2,2’-Bioxirane . 

(1,1’-Biphenyl)-4,4’-diamine . 

(1 ,1  ’-Biphenyl)-4,4’-diamine,3,3’-dichloro-  .. 
(1 ,1 -Biphenyl)-4,4’-diamine,3,3’-dimethoxy- 
(1 ,1  ■-Biphenyl)-4,4’-diamine,3,3’-dimethyl-  . 
Bis(2-chloroethoxy)  metharte . . 


Chlorambucil  . 

Toluenediamine . 

Bis(2-ethylhexyl)phthalate —  . . 

Diethylhexyl  phthalate  . 

Di-rvbutyl  phthalate . 

Dibutyl  phthalate  . 

n-Butyl  phthalate  . 

Diethyl  phthalate  . 

Dimethyl  phthalate  . 

Di-n-octyl  phthalate  . . . 

Resorcinol  . 

Epinephrine  . 

alpha,alpha-Dimettiylphenethytamine 

alpha,alpha-Dimethylpher)ethylamine 

Benzenesulfonyl  chloride  . . 

Benzenesulfonic  ackJ  chloride  . . 

Phenyl  mercaptan  @  . 

Thiop^nol . . 

(1 ,1 ’-Biphenyl)-4,4’diamine . 

Saccharin  and  salts . 

Benz(alanthracene  . 

1,2-Benzanthracene . 

Safrole . . . 

Isosafrole . 

Dihydrosafrole  . 


Fluoranthene 


Warfarin,  &  salts,  when  present  at  concentrations  greater  than 
0.3%. 

3.4- Benzopyrene . . . ; . 

Benzo[a]pyrene  . 

2.5- Cyclohexadiene-1 ,4-dione  . 

Dibenz[a,ilpyrene  . 

I  Benzene,  (trichloromethyl)  . 


Chrysene . . 

Benzerie,  chloromethyl- 
Beryllium  dust  c  . 


Beryllium  c 


Bis(2-chloroethyl)  ether  ... 
Bis(2-ethylhexyl)phthalate 


Hexachlorocyclohexane  (gamma  isomer) . . 

Lindane. 

Cyclohexane,  1 ,2,3,4 ,5,6-hexachloro-, 

(1  alpha,2alpha,3beta,4alpha,5alpha,6beta)-. 

1 ,2:3,4-Diepoxybutane  . 

Benzidine . 

3,3’-Dichlorobenzidine . 

3,3’-Dimethoxybenzidine  . 

3,3’-Dimethylbenzidine . 

Ethane,  1,1’-[methylenebis(oxy)lbis(2-chloro- . 

Dichloromethoxy  ethane  . 

Dichloroethyl  ether  . 

Ethane,  1,1’-oxybis(2-chloro-  . 

1,2-Beiizenediauboxytic  acid,  [bis(2-ethylhexyl)]ester 
Diethylhexyl  phthalate . 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


•1  (0.454) 
10  (4.54) 
10  (4.54) 
10(4.54) 

10  (4.54) 
10  (4.54) 
100  (45.4) 

10  (4.54) 


1000  (454) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
1000  (454) 
5000  (2270) 
5000  (2270) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

1  (0.454) 
100  (45.4) 
10(4.54) 

100  (45.4) 
100(45.4) 
10  (4.54) 

1  (0.454) 
5000  (2270) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
100  (45.4) 

1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10(4.54) 
1000  (454) 
100(45.4) 
100(45,4) 
10(4.54) 
1  (0.454) 
10(4.54) 
1  (0.454) 
1  (0.454) 
10(4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


10(4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
1000  (454) 

10  (4.54) 

100  (45.4) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 

Synonyms 

Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

Bromoacetone . .  .  ..  ~~~  _ _ _ 

1  ?-Pmpanone,  1-hromo- . - . 

IfXW  (454) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

1  (0.454) 
10  (4.54) 
5000(2270) 
5000(2270) 

Ilirthane,  ftrihrQino. . . . 

4-Bromophenyl  phenyl  ether  —  ..  —  — 

Bnrc>ne . . . - .  -  . . 

Benzene,  1-bromt>-4-pher>oxy-  . . . . ................ 

Slrychnidfr>-10-one,  2,3-dlmethoxy- . . . . . 

HexachlorobutacHene  . . .  .. 

W-Nitrosodki-butyiarnine . . _ 

n-Bulyl  almhnl . . . . . . . 

I.^-Butadiene,  1,1.2,3,4,4-hexachloro- . 

1-Butanamine.  N-bulyl-N-niSroao- . . 

1-Bulanol  . . . . . . 

9.RiaiinnnA  . . 

1  Ethyl  methyl  tetone  & . . . 

1  Mottiyt  ethyl  ketnne  (MFK) . 

2-Bulanone,  3,3-dimethyl-1-(methytlhi0)-,O- 

[(methylamino)carbonyf}  oxime. 

2-9utan(^  peroxide . 

Thiolarwx . . 

*  100  (45.4) 

10  (4.54) 
100  (45.4) 
1  (a454) 
10  (4.54) 

5000(2270) 

Methyl  ethyl  ketnne  peroxide  . . . . . 

2-6utenal . . . 

Crotonaldehyde . .  ...  ..  .... 

2-8utene,  1,4-dichlort>- . . 

1,4-Dichloro-2-hirfene . . . . . 

2-Butenoic  acid,  2-methyl-,7B2,3K»iydroxy-2-(1-methoxyethyf)- 
3-mothyl-1-oxobuloxylmelhylI-2,3,5,7a-telrahydro-1  H- 
pyTToRzin-l-yl  ester,  ltS-(1a|pha(Z),7(2S*,  3R^,  7aalphaD-. 
Butyl  acetate . . - . . . 

Lasincarpine  . „ 

iso-Butyt  ar-fitetA . . 

seo-Bu^  acetate . 

tert-Butyl  acetate  . . 

rvRtityt  alrnhnl  . 

1-Riitannt  . . 

Butyiamine . . . . . . 

iso-Butylamine . . . 

SAryBiitylAminn  . . 

tert-Butylamine  . . . . . 

Butyl  benzyl  phthalate . . . . 

100  (45.4) 
10  (4.54) 

rvBiayl  phl^late . . . . 

Dkv-bulyl  phthalate  . . . ... _ _ _  _ 

Dibieyl  ph^tate  . 

1 ,2-RAivenec^'hOKyliC  acid,  ditHityl  ester . . . 

Butyric  add . . . . . . . . 

iso-Bulyric  acid . .  .  .  ~.  .. 

6000(2270) 

riaendyiie  ivM  . 

Arsenin  enid,  dimethyl- 

1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10(X}  (454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
1000(454) 
100  (45.4) 

100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
1000  (454) 
1000  (454) 

Cadmium  e - - 

Cadmium  acetate  _  _ _ _ 

Cadmium  bromide  _ _ _ _ _ _ 

Cadmium  chloride . 

Calcium  arsenate .  _ _ _ _ ... _ 

Caidum  arsenite . . . . . . . . .  . . 

Calcium  caibidA . 

Caidum  chromate . . . . . . . 

Chromic  add  H2Cr04,  caidum  salt . 

Caidum  cyanide . . . . . . 

Calcium  cyanide  Ca(CN)2  . . . 

Caidum  cyanide  Ca(CN)2 . 

Calriiim  nyanirie  . 

Caidum  dodecylbenzene  sulforKrte . 

Caidum  hypochlorite . 

Camphene,  octachloro- . 

Toxaphene  . 

Cap^  . . . . 

Carbamic  acid,  ethyl  ester . 

Ethyl  carbamate  (Urethan) . 

Carbamic  add,  methyinitroso-,  ethyl  ester . 

N-Nitroso-N-methylurethane  . 

Carbamic  chloride,  dimethyl- . 

Oimethytcarbamoyl  chloride . 

Carbamide,  thio- . 

Thiourea  . 

Catbamimidoselenoic  add  . 

Setenourea . 

Carbamothioic  add,  bis  (1-methylethyl)-,  S(2,3-dichloro-2-pro- 
penyl)  ester. 

Carbaryl . . .... 

DiaDate  ..  . . 

Carbofuran . . . . ..... _ ......... 

Carbon  bisulfide . 

Cathon  disutfide . 

Carbon  disulfide  - . 

Carbon  hisulfide  . 

Carbonic  acid,  dithallium  fl+)  . 

ThaUiu(n(i)  carbonate 

Carbonic  dichloride . _...... 

Phosgene  . ,, 

Carbonic  difluoride . 

Carbm  oxyfluoride  . 

Carborwchloridic  ackJ,  methyl  ester . . . . . 

Methyl  chiorocarbonate . . 

Mettiyi  rhinminnnate . 

Carbon  oxyfluoride  . 

Carbonic  cMkfOnde  . . .  . 

1000  (454) 
10  (4.54) 
5000(2270) 
10  (4.54) 

Carbon  tetrachloride . . ..... 

Methane  telrarhinrn. 

Chkxai  . . . .  . . 

Chlorambucil . . . . 

Benzenebutanoic  acid,  4-|bis(2-chloroethyl)amino]- . 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


Synonyms 


Chlordane 


Chlordane,  alpha  &  gamma  isomers 


Chlordane,  technical  . 

4,7-Methano-1  H-indene, 
2,3,3a,4,7,7a-hexahydro-. 
Chlwdar>e,  alpha  &  gamma  isomers 

Chlordane,  technical  . 

Chlordane . 


Reportable 
quantity  (RQ) 
pourxls  (kilo¬ 
grams) 


1  (0.454) 


1 ,2,4,5,6,7,8,8-octachloro- 


1  (0.454) 


Chlordane,  technical 


4.7- Methano-l  H-indene,  1 ,2,4,5,6,7,8,8-octachloro- 

2,3,3a,4,7,7a-hexahydro- . 

Chlordane . . 

4.7- Methano-1  H-indene,  1 ,2,4,5,6,7,8,8-octachloro- 

2,3,3a,4,7,7a-hexahydro-. 

Chlordane,  alpha  &  gamma  isomers  . 


1  (0.454) 


Chlorine  . 

Chlomaphazine . 

Chloroacetaldehyde 

p-Chloroaniline . 

Chlorobenzene  . 

Chlorobenzilate . 

4-Chloro-m-cresol  .. 

p-Chloro-m-cresol  .. 


Naphthylamine,  N,N’-bis(2-chloroethyl)-  . 

Acetald^yde,  chloro-  . 

Benzenamine,  4-chloro- . 

Benzene,  chloro- . 

Benzeneacetic  acid,  4-chloro-alpha-(4-chlorophenyl)-alpha- 
hydroxy-,  ethyl  ester. 

p-Chloro-m-cresd . 

Phenol,  4-chloro-3-methyl- . 

Phenol,  4-chloro-3-methyl- . 

4-Chloro-m-cresol . 


10  (4.54) 
100  (45.4) 
1000  (454) 
1000(454) 
100  (45.4) 
10  (4.54) 

5000  (2270) 

5000  (2270) 


Chlorodibromomethane  . 

Chloroethane  . 

2-Chloroethyl  vinyl  ether . 

Chloroform . 

Chloromethane  . 

Chloromethyl  methyl  ether  . 

beta-Chloronaphthalene  . 

2-Chloronaphthalene  . . 

2- Chlorophenol  . 

o-Chlorophenol  . 

4-Chlorophenyl  phenyl  ether  . 

1-(o-Chlorophenyl)thiourea . 

3- Chloropropipnitrile  . 

Chlorosulfonic  acid  . . 

4- Chloro-o-toluidine,  hydrochloride 

Chlorpyrifos . 

Chromic  acetate  . 

Chromic  acid . 

Chromic  acid  H2Cr04,  calcium  salt 

Chromic  sulfate . 

Chromium  c . 

Chromous  chloride  . 

Chrysene  . 

Cobaltous  bromide  . 

Cobaltous  formate  . 

Cobaltous  sulfamate . 

Coke  Oven  Emissions . 

Copper  c . 

Copper  chloride  @  . 

Copper  cyanide  . 

Copper  cyanide  CuCN  . 

Coumaphos  . 

Creosote  . 

Cresol(s)  . 


m-Cresol 

o-Cresol 

pOresol 


Ethyl  chloride  @ . 

Ethene,  2-chloroethoxy- . 

Methane,  trichloro-  . 

Methane,  chloro-  . 

Methyl  chloride . 

Methane,  chloromethoxy- .... 
Methylchloromethyl  ether  @ 

Naphthalene,  2-chloro- . 

2-Chloronaphthalene . 

beta-Chloronaphthalene . 

Naphthalene,  2-chloro- . 

o-Chlorophenol . 

Pherwl,  2-chloro- . . 

Phenol,  2-chloro- . . 

2-Chlorophenol . 


Thiourea,  (2-chlorophenyl)- 
Propanenitrile,  3-chloro-  .... 


Benzenamine,  4-chloro-2-methyl-,  hydrochloride 


Calcium  chromate 


1 ,2-Benzphenanthrene 


Cupric  chloride  . 

Copper  cyanide  CuCN 
Copper  cyanide . 


Cresylic  acid  .... 
Phenol,  methyl- 
PherK)l,  methyl- 
m-Cresylic  acid 
o-Cresylic  acid  . 
p-Cresylic  acid  . 


100  (45.4) 
100  (45.4) 
1000(454) 
10  (4.54) 
100  (45.4) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

100  (45.4) 

5000  (2270) 
100(45.4) 
1000  (454) 
1000  (454) 
100(45.4) 
1  (0.454) 
1000  (454) 
10(4.54) 
10  (4.54) 
1000  (454) 
5000  (2270) 
1000  (454) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
1  (0.454) 
5000  (2270) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1000  (454) 


31830  Federal  Register  /  Vo).  59,  No.  117  /  Mcmday,  June  20,  1994  /  Rules  and  Regulations 


Table  i.—Hazaroous  Substances  Other  Than  Raoionucuoes— Continued 

Hazardous  substance 

Synonyms 

1  — .  — 

Reportable  ^ 

quantity  IRQ) 
pounds  (kilo¬ 
grams) 

I  ■;;!i 


Cresyfcacid . . . — . . 

m-Cresol . . . 

o-Cresol . . . — - - - — 

p-Cresol . . . . 

Crotonakjehyde  . . . 

Cupric  acetate  . . . . 

Cupric  acetoarsenite . . . . . 

Cu^  chloride _ _ _ _ _ 

Cupric  nitrate  . . . 

Cupric  oxalate  . . . . . . 

Cujxic  sulfate . 

Cupric  sulfate  anvnonlated . . . . 

Cuixic  tartrate . . . . 

Cyanides  (soluble  salts  and  complexes)  not  othenvtse  speci¬ 
fied. 

Cyanogen  . . . . . 

Cyanogen  bromide . . 

Cyanogen  bromide  (CN)Br . . 

Cyano^  chloride . . . . 

Cyanogen  chloride  (CN)C? . . . . 

2,5-Cydohexadiene-1,4-dione . 

Cyclohexane . . . 

Cyclohexane,  1,2,3, 4.5, 6-hexachloro-, 

(1  atpha,2alpha,3beta,4aipha,5alpha,6beta>-. 


Cresots . . . 

Phenol,  m^hyl- . 

m-CresySc  a(^ . 

o-Cres^  acid  . . 

p-Cresylic  acid . . ... 

2-Butenai . . 

Betuerw,  1-melhylethyl- 


Cydohexanone  . . 

2-Cyclohexyl-4,6-dinftrophenol . 

1 ,3-Cyclopentadiene,  lj2,3,4,5,5-hexachloro- 
Cydophosphamide . 


Ethanedinitrile . . . . 

Cyanogen  bromide  (CN)Br  . . . 

Cyanogen  bromide . . . 

Cyanogen  chloride  (CN)CI . . 

Cyanogen  chioride . . . 

p-Benzoquinorw  . 

Benzene,  hexahydro- . . 

gamma-BHC  . . 

Hexachlorocydohexane  (gamma  isomer) 
Lindane . . 


2,4-0  Add . . 


2,4-0  Ester  . 
Daunomydn 


Phenol,  2-cyclohexyl-4,6-dinitro- . . 

Hexachlorocyclopentadiene  . . 

2H-1 ,3,2-Oxazaphosphorin,2-amine, 
chioroethyt)tetrahydro-,  2-oxide. 

2,4-0,  salts  and  esters . 

Acetic  acid  (2,4-dk:hiorophenoxy)- .... 


N,N-bis((2- 


4,4’-ODO  ... 


4,4*-DDE  _ 

.  . . . 

DDT _ 

4,4*-ODT  . 

DiaRate . 

Diamine . . 

Diazinon . . ... _ 

Dft>enz(a,h)anthracer^ _ 

1,2:5,6-Oibenzanthracene  _ 

Dibenzo{a,h]anthracene _ 

D»jeriz|a,i}pyrene _ 

1,2-Oibromo-3-chloropropane . 
Dftxjiyl  phthalate . . 


Di-n-butyl  phthalale  _ _ 


5,12-Naphthacenedione,  8-acetyl-1 0-[3-amirx>-2,3,6-trideoxy- 
a^)ha-L-}yxo-hexopyranosyOoxyI-7,8,9,10-tetrahydro-6,8,1l- 
tr#iydroxy-1  -methoxy-(8S-ds)-. 

Benzene,  1,1 -(2,2-dichloroethyridene)bis(4-chloro . 

TOE  . . 

4,4*-ODO . . . . . . 

000 . . . . . . . . 

Dichlorodphenyl  dichloroethane . . . . . . 

TOE  . . . 

4,4*-OOE . . . . . 

Bezene,  1 ,  V-<24?,2-trichlorc>BiMiylidene)bist4-chl^  . 

4,4’-ODT . . 

OOT . 

Carbamothioic  acid,  bis  (1-methylethyl)-,  S-{2,3-dlchloro-2-pro- 
perryl)  ester. 

Hydrazine . . 


Dicamba 


Dibenzo(a,h)anthracene . 

1,2:5,6-Dibenzanthracer)e . . . 

Dibenzla,h)anthracene . . . 

Dibenzo(a,h)anthracene . 

Dft)enz(a,h)anthracene . . . . 

1,2:S,6-0ibeiuanthracene _ 

Benzo  (rst)penlaphene . . 

Propane,  1,2-dibromo-3-chloro- _ 

DHVbutyl  phthalate  ............. _ _ 

n-Butyl  phihalate _ 

1.2- Bmene(icart)oxyiic  acid,  cKbutyl  ester 

OiJUlyl  phthalale  . . 

n-Bulyt  phthalate _ 

1.2- Benzenedicarboxytic  acid,  dbutyt  ester 


1000(454) 


100  (45.4) 
5000  (2270) 
100  (45.4) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
10  (4.54) 

100  (45.4) 
1000  (454) 
1000  (454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1000(454) 
1  (0.454) 


5000  (2270) 
100  (45.4) 
10  (4.54) 
10  (4.54) 

100  (45.4) 

100  (45.4) 
10  (4.54) 


1  (0.454) 


1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 

1  (0.454) 

100  (45.4) 

1  (0.454) 
1  (0.454) 
1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 
1  (0.454) 
10  (4.54) 


10  (4.54) 


1000  (454) 


Federal  Register  t  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


31831 


Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


Dichlobenil  . 

Dichlone . - 

Dichlorobenzene . 

1 .2- Dichlorobenzene . 

1 .3- Dichlorobenzene . 

1.4- Dichlorobenzene . 

m-Dichlorobenzene . 

o-Dichlorobenzene . 

pvDichlorobenzene . 

3,3’-Dichlorobenzidine  .... 
Dichlorobromomethane  .. 

1 .4- Dichloro-2-butene  . 

Dichlorodifluoromeihane  . 

1.1- Dichloroethane  . 

1 .2- Dichloroethane  . 

1.1- Dichloroethylene . 

1 .2- Oichloroethylene . 

Dichtoroethyl  ether . . 

Dichloroisopropyl — ether 
Dichloromethane  @ . 

Dichloromethoxy  ethane 

Dichloromethyl  ether . 

2.4- Dichlorophenol . 

2,6-Dichlorophenot . 

DicWorophenylarsine  . 

Dichloropropane  . 

1 ,1-Dichioropropane 

1 ,3-Dich!oropropane 

1 .2- Dichloropropane  . 


Synonyms 

Reportable 
quantity  (RQ) 
pourxls  (kilo¬ 
grams) 

. . . . . 

10Q  (45.4) 
1-(0.454) 
1(X)  (45.4) 
100  (45.4) 

Benzene,  1,2-dichloro- . . . . . 

o-Dichlorobenzene  _ _ _  _ _ _ _ _ 

Benzene,  1 ,3-dichloro- . 

100  (45.4) 

m-Dichlorobenzene  . . . . . 

Benzene,  1 ,4-dir.hloro-  . . 

100  (45.4) 

100  (45.4) 

f>-Dichlorobenzene  . . . . . . . . 

Benzene,  1 ,3-dichforo- . 

1,3-Dichlorobenzene  . 

Benzene,  1,2-dichloro- . 

100  (45.4) 

100  (45.4) 

1  (0.454) 
5000  (2270) 

1  (0.454) 
5000  (2270) 
1000  (454) 

1,2-Dichlorobenzene  . . . 

Benzene,  1,4-dichloro- . . . 

1,4-Dichlorobenzene  . . 

(1,1  ’-RiphenyI)-4 ,4’-diamine  ,.3  .S’-rfirhloro-  . . 

?-Riitene,  1 ,4-dirhlnro-  . 

Methane,  dichlorodifluoro- . 

Ethane,  1,1-dichloro- . 

Ethyttdene  dichloride . 

Ethane,  1,2-dichloro- . 

100  (45.4) 

Ethylene  dichloride . ., . 

Ethene,  1,1-dichloro- . 

100  (45.4) 

Vinylidene  chloride  . 

Ethene,  1,2-dichloro-  (E) . 

1000  (454) 
10  (4.54) 

Bis  (2-chloroethyl)  ether . 

Ethane,  1,1’-oxytos(2-chloro-  . 

Propane,  2,2*-oxybis  [2-chloro-  . . 

1000  (454) 
1000  (454) 

Me^ane,  dichloro-  . 

Methylene  chloride  . 

Bis(2-chloroethoxy)  methane  . . . 

1000  (454) 

Ethane,  1,1'-[rnethy!enebi-s  (oxy)]bis(2-chiorfv  . 

Methane,  oxybis(chloro- . 

1  (0.454) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
1000  (454) 

Phenol,  2,4-dichioro- . 

Phenol,  2,6-dichloro- . 

Arsonous  dichloride,  phenyl- . . 

Propylene  dichloride . . . 

1000  (454) 

Propane,  1,2-dichloro- 


Dichloropropane  -  Dichioropropene  (mixture)  . 

Dictrioropropene  . . . 

2,3-Dichloropropene  . . . . . . 

1 ,3-Dichioropropene  . . . . 

2,2-Dich!oropropionic  acid . - 

Dichlorvos . 

Dicofol . . 

DieWrin . . 


1 ,2:3,4-Diepoxybutane . . . . . . . 

Diethylamine . . . . 

Diethylarsine  . . 

1,4-Diethylenedioxide  . 

Diethylhexyl  phthalate  . . 

N. N'-Diethylhydrazine . . . . . . 

O, 0-Diethyl  ^methyl  dithiophosphate . . . 

Dielhyl-p-nitrophenyl  phosphate . 

Diethyl  phthalate . - . 

0,0-Diethyl  O-pyrazinyt  phosphorothioate _ 

Diethylstilbestrol . . . . 

Dihydrosafrole . . . 

Diisopropyl  fluorophosphate . . . . . . 

1 ,4,5,8-DimetharH)naphthafene,  t  ,2,3,4,10,  tO-hexachloro- 

1 ,4,4a,5,8,8a-hexahydro, 

( 1  alpha,4alpha,4abeta,5abet3 ,8beta,8abeta)-. 


1  -Propene,  1 ,3-dichloro- 


2,7:3,6-Dimethanonaphth[2,3-b]oxirene,  3,4,5, 6,9,9- 

hexachloro-1a,2,2a,3,6,6a,7,7a-. 

octahydro-,(1alpha,2beta,2aalpha,3beta,6beta,6aalpha . 

7beta,7aalpha)- . 

2,2'-Bioxirane  . . 


Arsine,  diethyl-  . 

1,4-Dioxane . - . 

1 .2- Beruenedicarbolic  acid,  [bis(2-ethylhexyl)]ester ... 

Bis(2-e^lhexyl)phthaJate  . 

Hydrazine,  1,2-diethyl-  . 

Phosphorodithioic  acid,  0,0-diethyl  S-methyl  ester  ... 
Phosphoric  acid,  dieth^  4-nitrophenyl  ester . 

1 .2- Beru'enedicarboxylic  acid,  diethyl  ester . 

Phosphorothioic  acid,  0,0-diethyl  O-pyrazinyl  ester  .. 

Phenol,  4.4'-(1,2-diethyl-1,2-ethenediyl)bis-,  (E)  . 

Benzene,  1,2-methylenedioxy-4-propyl-  . 

Phosphorofluoridic  acid,  bis(l-meth^ethyl)  ester . 

Isodrin . 


100  (45.4) 
100  (45.4) 


100  (45.4) 
5000  (2270) 
10  (4.54) 
10  (4.54) 
1  (0.454) 


10  (4.54) 
1000(454) 
1  (a454) 
100  (45.4) 
100  (45.4) 

10  (4.54) 
5000  (2270) 
100  (45.4) 
1000(454) 
100  (45.4) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
1  (0.454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


Synonyms 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


1 ,4,5,8-Dimethanonaphthalene,1 ,2,3,4, 10, 10-1 0-hexachloro- 
1 ,4,4a,5,8,8a-hexahydro- 
,(1  alpha,4alpha,4abeta,5aipha,8alpha.8abeta)-. 
2,7:3,6-Dimethanofwphth[2,3-b]oxirene,  3,4,5,6,9,9- 

hexachloro-1  a,2,2a,3,6,6a,7,7a-. 


Aldrin  . 

1 ,2,3,4,1 0-1 0-Hexachloro-1 ,4,4a,5,8,8a-hexahydro-1 ,4:5,8- 

endo,exo-dimethanona(^halene  . 

Endrin  . 

Endrin,  and  metabolites . 


1  (0.454) 
1  (0.454) 


octahydro-,(1  aalpha,2beta,2abeta,3alpha,6alpha,6abeta . 

7beta,7aalpha)- . 

2,7:3,6-Dimethanonaphth[2,3-bloxirene,  3,4,5,6,9,9- 

hexachloro-1  a,2,2a,3,6,6a,7,7a-. 

octahydrb-,(1  aalpha,2beta,2aalpha,3beta,6beta,6aalpha, . 

7beta,7aalpha)- . 

Dimethoate  . 

3,3'-Dimet)X)xybenzidine  . 

Dimethylamine . 

p-Dimethylaminoazobenzene  . 

7,12-Dimethylbenz[a]anthracene . 

3,3'-Dimeth^benzidine  . 

alpha,alpha-Dimethylbenzylhydroperoxide . 

Dimethylcaibamoyl  chloride  . 

1.1- Dimethylhydrazine . . . 

1 .2- Dimethylhydrazine  . 

Dimethylhydrazine,  unsymmetrical  @ . 

alpha,alpha-Dimethylphenethylamine . 

2,4-Dimethylphenol . 

Dimethyl  phthatate . 

Dimethyl  sulfate . 

Dinitrobenzene  (mixed)  . - . 

m-Dinitrobenzene  . 

o-Dinitrobenzene  . 

p-Dinitrobenzene  . 

4.6-Dinitro-o-cresol  and  salts  . . . 

Dinitrogen  tetroxide  @ . . . 


DieWrin 


Phosphorodithioic  acid,  0,0-dimethyl  S-I2(methylamino)-2- 
oxoethyl]  ester. 

(1,1  '-Biphenyl)-4,4'-diamine,3,3'-dimethoxy- . 

Methanamine,  N-methyl- . 

Benzenamine,  N,N-dimethyl-4-(phenylazo)- . 

Benz(a]anthracene,  7,12-dimethyl-  . 

(1,1  '-Biphenyl)-4,4'-diamine,3,3'-dimethyl- . 

Hydroperoxide,  1 -methyl-1 -phenylethyl-  . 

Carbamic  chloride,  dimethyl-  . 

Dimethylhydrazine,  unsymmetrical  @ . 

Hydrazine,  1,1 -dimethyl-  . 

Hydrazine,  1,2-dimethyl-  . 

1.1- Dimethylhydrazine . 

Hydrazine,  1,1-dimethyl-  . 

Benezeneethanamine,  alpha,alpha-dimethyl- . 

Phenol,  2,4-dimethyl-  . 

1 .2- Benzenedicarboxylic  acid,  dimethyl  ester . 

Sulfuric  acid,  dimethyl  ester . 


Phenol.  2-methyl-4,6-dinitro- 

Nitrogen  dioxide  . 

Nitrogen  oxide  N02  . 


1  (0.454) 


10  (4.54) 

10  (4.54) 
1000  (454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 

1  (0.454) 
10  (4.54) 

5000  (2270) 
100(45.4) 
5000  (2270) 
100  (45.4) 
100  (45.4) 


10  (4.54) 
10  (4.54) 


Dinitrophenol . 

2.5- Dinitrophenol  . 

2.6- Dinitrophenol  . 

2.4- DinitropherK)l  . 

Dinitrotoluene . . 

3,4-Dinitrotoluene  . 

2.4- Dinitrotoluene  . 

2.6-Dinitrotoluene  . 

Dinoseb . 

Di-n-octyl  phthalate . 

1.4- Dioxane  . . 

1 ,2-Diphenylhydrazine . 

DiphosphoramkJe,  octamethyl- . 

Diphosphoric  acid,  tetraethyl  ester 

Dipropylamine . 

Di-n-propylnitrosamine . 

Diquat  . 

Disulfoton . 

Dithiobiuret . 

Diuron  . 

Dodecylbenzenesulfonic  acid . 

2.4- D,  salts  and  esters . 

Erxjosulfan . 

alpha-Endosulfan . 

beta-Endosulfan . 

Endosulfan  sulfate . 

Endothall . 

Endrin  . 


10  (4.54) 


Phenol,  2,4-dinitro- 


10  (4.54) 
10  (4.54) 


Benzene,  1-methyl-2,4-dinitro- . 

Benzene,  2-methyl-1 ,3-dinitro- . 

Phenol,  2-(1-methylpropyl)-4,6-dinitro . 

1 ,2-Benzenedicarboxyiic  acid,  dioctyl  ester 

1 ,4-Diethylene  dioxide . 

Hydrazine,  1,2-diphenyl-  . 

Octamethylpyrophosphoramide  . 

Tetraethyl  pyrophosphate  . 

1 -Propanamine,  N-propyt- . 

1 -Propanamine,  N-nitroso-N-propyl- . 


Phosphorodithioic  acid,  0,0-diethyl  S-[2-(ethylthio)ethyl]ester  . 
ThioirnkJodicarbonic  diamide[(H2N)C(S)]2NH . 


2,4-D  Acid  . . . 

Acetic  acid  (2,4-dichloro-pherx)xy)-  . 

6,9-Methano-2,4,3-benzodioxathiepin,  6,7,8,9,1 0,1 0- 

hexach!oro-1 ,5,5a,6,9,9a-hexahydro-,  3-oxide. 


7-Oxabicycto[2.2.1]heptane-2,3-dicarboxylic  acid . 

2,7:3,6-Dimethanonaphth[2,3-bloxirene.  3,4,5,6,9,9- 

hexachloro-1  ,a,2,2a,3,6,6a,7,7a. 

-octa-hydro-,(l  aalpha^beta,2abeta,3alpha,6alpha.6abeta,  ... 

7beta,7aalpha) — . 

ErKjrin,  &  metabolites' . 


10  (4.54) 
100  (45.4) 
1000  (454) 
5000  (2270) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
10  (4.54) 
5000  (2270) 
10  (4.54) 
1000  (454) 
1  (0.454) 
100  (45.4) 
100  (45.4) 
1000  (454) 
100  (45.4) 

1  (0.454) 

1  (0.454) 
1  (0.454) 
1  (0.454) 
1000  (454) 
1  (0.454) 
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Table  1,— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substarKe 


Endrin,  S  metabolites  - - - 


Endrin  aldehyde - - - 

Epichlorohydrin _ _ _ _ 

Epinephrine . — . . . — 

Ethanvnine,  N-ethyl-N-nitroso- _ _ 

Ethane,  1 ,2Klibromo- - - - - - 

Ethane,  1,1-dichloro-  - - - - - 

Ethane,  1,2-dichloro-  _ _ _ _ _ 

Ethane,  hexachloro-  . . . . . — . 

Ethane,  1,1’-[nietbylenebis{oxy)lbis(2-chloro- . . 

Ethane.  1,1’-oxybis- . . . . . . . 

Ethane,  1,1’-oxybis(2-chloro- . . . . . 

Ethane,  pentachloro-  - - - - - 

Ethane,  1,1,1,2-tetrachloro- _ J . . . . . . . 

Ethane,  1,1,2,2-tetrachloro- _ _ 

Ethane,  1,1,2-trichloro- . . . . . 

Ethane.  1,1,1-trichloro- . . . . . . 

1 ,2-Ethanediamine,  tsLN-dimethyl-N’-2-pyridinyl-N’-(2-thienyt- 
methyl)-. 

Ethanednitrile  _ _ _ _ _ _ _ _ 

Ethanenitrile . . . . . . 

Ethemethioamide _ _ _ _ 

Ethanknidothioic  acid,  N-[[(methylamino)carbonyl}  oxy)-,  methyl 
ester. 

Etharxjl,  2-ethoxy- _ _ _ _ — . 

Ethanol.  2,2’-(nitrosoimino)bis- _ _ _ _ 

Ethanone,  1 -phenyl-  . . . . . . . 

Ethanoyl  chloride  _ _ _ — . 

Ethene,  chloro-  . . 

Ethene,  2-chloroethoxy-  . . . . 

Ethene,  1,1-dichloro-  . . . . — . 

Ethene,  1 ,2-dichloro-  (E)  . . . 

Ethene,  tetrachloro-  - - - . 


Ethene.  trichloro-  _ _ _ 

Ethyl  acetate _ _ 

Ethyl  acrylate . - . 

Ethylbenzene  . . . — - - 

Ethyl  carbamate  (Urethan)  - - 

Ethyl  chloride  @  . . . . . . 

Ethyl  cyanide  - - 

Ethylene  dibromide _ 

Ethane  dichloride  _ _ 

Ethylene  glycol  monoethyl  ether - 

Ethylene  oxide _ — - 

Ethylenebisdithiocarbamic  acid - - 

Ethytenebisdithiocarbamic  acid,  salts  and  esters 

Ethylenediamine  - - - - 

Ethytenediamine  tetraacetic  acid  (EDTA) - 

Ethylenelhiourea _ 

Ethylenimine  - - 

Ethyl  ether  _ _ 


Synonyms 


Oxirane,  (chloromethyl)- . . . . . . 

1 ,2-Benzenedjol,4-[1  -hydroxy-2-(methylamino)ethyl] . . 

Acetaldehyde . . . . . 

N-Nitrosodiethytamine  . . . . 

Ethylene  dibromide  . . . 

Ethyjidene  (fichlohde . . . 

1.1- Dichloroelhane . . 

Ethylerte  dichloride . . . 

1 .2- Dichloroethane . . . 

Hexachloroethane  . 

Bis(2-chloroethoxy)methane  . 

Dichloromethoxy  ethane  . 

Ethyl  ether . . . 

Bis  {2-chloroethyl)  ether . 

Oichloroethyf  ether  . 

Pentachloroethane  . 

1.1.1.2- Tetrachloroethane —  . 

TetracNoroethane  @  . 

1.1.2.2- Tetrachloroethane —  . 

Tetrachloroethane  @  . 

1.1.2- Trichloroettiarie  . . . 

Methyl  chlorotorm . . . 

1.1.1- Trichtoroe&iane  . . . 

N^thapyrilene  . . 

Cyarxigen . . 

Acetonitrile . . 

Thioacetamide  . . . 

Methomyl . . . . . 

Ethylene  glycol  morxwthyl  ether . . . . 

N-Nitrosodiethanolamine . 

Acetophenone  . . 

Acetyl  chloride  . . . . 

Vinyl  chloride  . . 

2-Chloroethyl  vinyl  ether  . . 

VinyRdene  chloride . . . 

1.1- Dichloroethyler)e  . 

1 .2- Dichloroethylene  . 

Perchtoroethylene  . 

Tetrachtoroethene  . 

Tetrachloroethylene . — 

Trichloroethene  . 

Trichloroethylene . . . 

Acetic  acid,  ethyl  ester . . 

2-PropenoiG  acid,  ethyl  ester . 

Carbamic  acid,  ethyl  ester  . 

CWoroethane . 

Propanenitrile  . . 

Ethane,  1,2-dft)romo-  . . . . 

1.2- Oichloroethane . . 

Ethane,  1,2-dichloro- . . . - . . 

Ethanol,  2-ethoxy  . . . 

Oxirane  . . 

Ethylenebisdithiocafbckmic  acid,  salts  and  esters . 

Ethytenebisdithiocarbemic  acid . 


2-lmidazoRdinethione 

Aziridine — . . 

Ethane,  1,1*-oxybis-  . 


Reportable 
quantity  (RQ) 
pourxts  (kilo¬ 
grams) 

1  (0.454) 


1  (0.454) 
100  (45.4) 
1000  (454) 
1000  (454) 
t  (0.454) 

1  (0.454) 
1000  (454) 

too  (45.4) 

too  (45.4) 
1000  (454) 

100  (45.4) 
10  (4.54) 

10  (4.54) 
TOO  (45.4) 

100  (45.4) 

100  (45.4) 
1000  (454) 

5000  (2270) 

100  (45.4) 
5000  (2270) 
10  (4.54) 
100  (45.4) 

1000  (454) 
1  (0.454) 
5000  (2270) 
5000  (2270) 
1  (0.454) 
1000  (454) 
100  (45.4) 

1000  (454) 
100  (45.4) 


100  (45.4) 

10  (4.54) 
5000  (2270) 
1000  (454) 
1000  (454) 
100  (45.4) 
100  (45.4) 
10(4.54) 
1  (0.454) 
too  (45.4) 

1000  (454) 
10  (4.54) 
5000(2270) 
5000  (2270) 
5000(2270) 
5000(2270) 
10  (4.54) 
1  (0.454) 
too  (45.4) 
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Table  1  .—Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


Ethylidene  dichloride  ... 

Ethyl  methacrylate  . 

Ethyl  methanesulfonate 
Ethyl  methyl  ketone  @ 

Famphur  . 


Synonyms 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


Ethane,  1,1-dichloro- . 

1,1-Dich!oroethane  . 

2-Propenoic  acid,  2-methyl-,  ethyl  ester  . 

Methanesulfonic  acid,  ethyl  ester  . 

2-Butanone . 

Methyl  ethyl  ketone  (MEK) . 

Phosphorothioic  acid,  0,[4-[(dimethylamino)-sulfonyl]  phenyl] 
0,0-dimethylester. 


1000  (454) 

1000  (454) 
1  (0.454) 
5000  (2270) 

1000  (454) 


Ferric  ammonium  citrate . 

Ferric  ammonium  oxalate . 

Ferric  chloride . 

Ferric  fluoride . 

Ferric  nitrate  . 

Ferric  sulfate . 

Ferrous  amrrwnium  sulfate . 

Ferrous  chloride . 

Ferrous  sulfate . 

Fluoranthene . 

Fluorene . 

Fluorine . 

Fluoroacetamide  . 

Fluoroacetic  acid,  sodium  salt . 

Formaldehyde . 

Formic  acid  . 

Fulminic  acid,  mercury(2+)satt  . 

Fumaric  acid . 

Furan  . 

Furan,  tetrahydro- . 

2-Furancarboxaldehyde . 

2,5-Furandione  . 

Furfural  . 

Furfuran  . 

Glucopyranose,  2-deoxy-2-(3-methyl-3-nitrosoureido)- . 

D-Glucose,  2-deoxy-2-[[methylnitrosoamino)-carbonyl|amlno]-  . 

Glycidylaldehyde . 

Guanidine,  N-methyl-N’-nitro-N-nitroso-  . 

Guthion  . 

Heptachlor  . 


Benzo[j,k]fluorene 


Acetamide,  2-fluoro- . 

Acetic  acid,  fluoro-,  sodium  salt 

Methylene  oxide  . 

Methanoic  acid  . 

Mercury  fulminate . 


Furfuran . 

Tetrahydrofuran . 

Furfural  . . . 

Maleic  anhydride  . 

2-Furancarboxaldehyde  . 

Furan  . 

Streptozotocin  . 

D-Glucose,  2-deoxy-2-([(methylnitrosoamino)-carbonyl]amino]- 

Streptozotocin  . 

Glucopyranose,  2-deoxy-2-(3-methyl-3-nitrosoureido)-  . 

Oxiranecarboxyaldehyde . 

MNNG  . 


4,7-Methano-1H-indene,  1 ,4,5,6,7,8,8-heptachloro-3a,4,7,7a- 
tetrahydro-. 


1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 
1000  (454) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
5000  (2270) 
100  (45.4) 
1000  (454) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
100  (45.4) 
1  (0.454) 

1  (0.454) 

10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 


Heptachlor  epoxide . 

Hexachlorobenzene . 

Hexachlorobutadiene . 

Hexachlorocyclohexane  (gamma  isomer) 


Benzene,  hexachloro-  . 

1 ,3-Butadiene,  1 ,1 ,2,3,4,4-hexachloro- 
gamma-BHC . .,. . 


1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 


Lindane - 


Hexachlorocyclopentadiene . . 

Hexachloroethane . 

1 ,2,3,4,1 0-1 0-Hexachloro-1 ,4,4a,5,8,8a-hexahydro-l  ,4:5,8- 
endo,exo-dimethanonaphthalene. 


Hexachlorophene . 

Hexachloropropene  . 

Hexaethyl  tetraphosphate . 

2,4-(1  H,3H)-Pyrimidinedione,  5-[bis(2-chloroethyl)amino)- 

Hydrazine . . 

Hydrazine,  1 ,2-diethyl- . 

Hydrazine,  1,1 -dimethyl- . 

Hydrazine,  1 ,2-dimethyl- . 

Hydrazine,  1 ,2-diphenyl- . 

Hydrazine,  methyl- . . 

Hydrazinecarbothioamide . . 

Hydrochloric  acid . 

Hydrocyanic  acid  . 

Hydrofluoric  ackJ . 


Cyclohexane,  1 ,2,3,4,5,6-hexachloro-, 

(1  alpha,2alpha,3beta,4alpha,5alpha,6beta)-  . 

1 ,3-Cyclopentadiene,  1 ,2,3,4,5,5-hexachloro-  . 

Ethane,  hexachloro-  . 

Aldrin  . 

1 ,4,5,8-Dimethanonaphthalene,1 ,2,3,4,10,1 0-1 0-hexachloro- 
1 ,4,4a,5,8,8a-hexahydro-, 

(1  alpha,4alpha,4abeta,5alpha,8atpha,8abeta)-  . 

Phenol.  2,2’-methylenebis(3,4,6-trichloro . 

1-Propene,  1,1.2,3,3.3-hexachloro-  . 

Tetraphosphoric  acid,  hexaethyl  ester . 

Uracil  mustard . .’. . 

Diamine  . 

N,N’-Diethylhydrazine . 

1.1- Dimethylhydrazine . 

Dimethylhydrazine,  unsymmetrical  @ . 

1 .2- Dimethylhydrazine . 

1 .2- Diphenylhydrazine . 

Methyl  hydrazine  . 

Thiosemicarbazide  . 

Hydrogen  chloride  . 

Hydrogen  cyanide  . 

Hydrogen  fluoride . 


10  (4.54) 
100  (45.4) 
1  (0.454) 


100  (45.4) 
1000  (454) 
100  (45.4) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 

1  (0.454) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
100  (45.4) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides — Continued 


Hazardous  substaixe 


Hydrogen  chloride  . 

Hydrogen  cyanide . 

Hydrogen  fluoride  . 

Hydrogen  phosphide  . 

Hydrogen  sulfide . 

Hydrogen  sulfide  H2S  . 

Hydroperoxide,  l-methyU-phenylethyl- 

2-lmidazo!idinethione . 

indeno(1,2,S-cd)pyrene  . 

1,3-lsobenzofurandione . 

isobutyl  alcohol . 

Isodrin  . . . .• . 


isophorone . 

Isoprene . 

Isopropanolamine  dodecylbenzene  sulfonate 

Isosalrole  . 

3(2H)-lsoxazolone,  5-{aminomethyi)-  . 

Kepone  . 

Lasiocarpine  . 


Lead  c . 

Lead  acetate . 

Lead  arsenate . 

Lead,  bis(acetato-0)tetrahydroxytri 

Lead  chloride . 

Lead  fluoborate . 

Lead  fluoride . 

Lead  iodide . 

Lead  nitrate . 

Lead  phosphate . . . 

Lead  stearate . 

Lead  subacetate . 

Lead  sulfate . 

Lead  sulfide  . 

Lead  thiocyanate  . 

Lindane  . 


Lithium  chromate . 

Malathion  . 

Maleic  acid . 

Maleic  anhydride  . 

Maleic  hydrazide . 

Malononitrile  . . . 

Melphalan  . 

Mercaptodimethur . 

Mercuric  cyanide  . 

Mercuric  nitrate . 

Mercuric  sulfate  . 

Mercuric  thiocyanate  . 

Mercurous  nitrate . 

Mercury . 

Mercury,  (acetato-O)phenyl- . 

Mercury  fulminate  . 

Methacrylonitrile . 

Methanamine,  N-methyl-  . 

Methanamine,  N-methyl-N-nitroso 

Methane,  bromo-  . 

Methane,  chloro- . 

Methane,  chloromethoxy- . 

Methane,  dibromo-  . 


Synonyms 


Hydrochloric  acid . 

Hydrocyanic  acid . 

Hydrofluoric  acid  . 

Phosphine  . 

Hydrogen  sulfide  H2S . 

Hydrogen  sulfide  . 

alpha,alpha-Dimethylbenzylhy<Jroperoxide  . 

Ethylenethiourea  . 

l,10-{l,2-Phenylene)pyrene . 

Phthalic  anhydride . 

1 -Propanol,  2-methyl- . 

1 ,4 ,5,8-Dimethanonaphthalene,  l  ,2,3,4 , 1 0, 1 0-hexachloro- 

1 ,4,4a,5,8,8a-hexahydro, 
(lalpha,4alpha,42ib€ta,5beta,8beta,8abeta)-. 


1 ,3-Benzodioxole,  5-(-1propenyl)- . 

5-(Aminomethyl)-3-isoxazolol  . 

Muscimol  . 

1 ,3,4-Metheno-2H-cyclobutal[cd]-penfaIen-2-one. 

1 ,1  a,3,3a,4,5,5,5a,5b,6-decachloroc-tahydro-. 

2-Butenoic  acid,  2-methyl-,7[[2,3-dihydroxy-2-(1-methoxyethyl)- 
3-methyl-1-oxobutoxy]methyl]-2,3,5,7a-letrahydro-1H- 
pyrrolizin-1-yl  ester,  [1S-[1aipha(Z),7(2S‘,  3R*),7aalpha])-. 


Acetic  acid,  lead  (2-f)  salt 


Lead  subacetate 


Phosphoric  acid,  lead(2-t-)  salt  (2:3) 


Lead,  bis{acetato-0)tetrahydroxy1ri 


gamma-BHC . 

Hexachlorocydohexane  (gamma  isomer) . 

Cyclohexane,  l  ,2,3,4,5,6-hexachloro-, 

(1  alpha,2alpha,3beta,4alpha,5alpha.6beta)-  . 


2.5- Furandione  . 

3.6- Pyridazinedione,  1,2-dihydro-  ...! . 

Propanedinitrile  . 

L-Phenylalanine,  4-(bis(2-chloroethyl)aminol] 


Phenylmercuric  acetate . 

Fulminic  acid,  mercury(2+)salt 

2-Propenenitrile,  2-methyl- . 

Dimethylamine . 

N-Nitrosodimethylamine  . 

Methyl  bromide . 

Chloromethane . 

Methyl  chloride  . 

Chloromethyl  methyl  ether  . 

Methylchloromethyl  ether  @  .. 
Methylene  bromide . 


Reportable 
quantity  (RQ) 
pounds  (Kilo¬ 
grams) 


5000  (2270) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
1  (0.454) 


5000  (2270) 
100  (45  4) 
1000  (454) 
100  (45.4) 
1000  (454) 

1  (0  454) 

10  (4  54) 


10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4  54) 
10  (4.54) 
10  (4  54) 
10  (4  54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 


10  (4.54) 
100  (45  4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
1000  (454) 
1  (0.454) 
10  (4  54) 
1  (0.454) 
10  (4  54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
100  (45.4) 
10  (4.54) 
1000  (454) 
1000  (454) 
10  (4.54) 
1000  (454) 
100  (45.4) 

1  (0  454) 

1000  t454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substarKe 


Syrxjnyms 


Methane,  dichloro- . 

Methane,  dichlorodifluoro- . 

Methane,  todo- . 

Methane,  isocyariato-  . . 

Methane,  oxybis(chloro-  . 

Methane,  tetrachkxo-  — . . 

Methane,  tetranitro-  . . . . 

Methane,  tribronrjo-  . 

Methane,  trichloro- . . 

Methane,  trichlorofluoro- . 

Methanesulfenyl  chloride,  trichloro- 

Methanesullonic  acid,  ethyl  ester  .. 
K^thanethiol  . - . 


Methylene  chloride  . 

Dichioromethane  @  . 

Dichlorodifluorometharre  . 

Methyl  iodide . 

Methyl  isocyar>ate  . . 

Dichloroniethyl  ether  . 

Cartxxi  tetrachloride . 

Tetrartitromethane . 

Bromoform . 

Chloroform . 

Trichloromonofluorometfiarw  . 

Perchloromethyl  mercaptan  @  .... 
Trichloromethanesulfenyl  chloride 

Ethyl  methanesulfonate . 

Metfiyl  mercaptan . 


6,9-Methano-2.4.3-benzodioxathiepin,  6.7,8.9, 1 0, 1 0- 

hexachloro-1 .5,5a.6,9,9a-hexahydro-,  3-oxide. 

Metharx>ic  ackJ  . 

4.7-Methano-l  H-indene.  1 ,4,5,6,7,8,8-heptachloro-a.4,7.7a- 


Thiomethar>ol 
Endosullan  .. 

Formic  acid  .. 
Heptachlor  ... 


Reportable 
quantity  IRQ) 
pourxjs  (kilo¬ 
grams) 


1000  (454) 

5000  (2270) 
too  (45.4) 
10  (4.54) 
1  (0.454) 
10(4.54) 
10  (4.54) 
100  (45.4) 
10  (4.54) 
5000  (2270) 
100  (45.4) 

1  (0.454) 
100  (45.4) 

1  (0.454) 

5000  (2270) 
1  (0.454) 


tetrahydro. 

4.7-Methano-1  H-indene,  1 ,4.5.6,7,8,8-octachloro-2,3,3a,4,7,7a- 
hexahydrc-. 

Methanol . 

Methapyrilene  . . 

1 .3.4-Metheno-2H  cyctobutal[cdl-pentalen-2-one, 

1 .1  a,3.3a,4.5.5,5a.5b.6-decachloroctahydro-. 

Methomyl  . . . . . 

Methoxychlor  . . . 

Methyl  alcohol . . . . . 

Methylamine  @ . . . . . . . . 

Methyl  bromide  . . . 

1- Methylbutadiene  . . . . 

Methyl  chloride  . . . 

Methyl  chlorocarbonate  . 

Methyl  chloroform . . . 

Methyl  chloroformate  . . 

Methylchloromethyl  ether  <§) . . . . . 

3- Methylcholanthrene  . . . 

4.4*-Methylenebis(2-chloroaniline) _ _ _ _ 

Methylene  bromide  . . . . . . 

Methylene  chloride  . . . . . 

Methylene  oxide  . . . . . . . 

Methyl  ethyl  ketone  (MEK)  . . . 

Methyl  ethyl  ketone  peroxioe  . . . . 

Methyl  hydrazine  . . . . . . 

Methyl  iodide  . . . . . 

Methyl  isobutyl  ketone . . . . . . 

Methyl  isocyanate . . . . . . . . 

2- MethyllactonitrMe . . . . . . . . 

Methyl  mercaptan . . . . . . 

Methyl  methacrylate  . . . . 

Methyl  parathion . . . . . . . 

4- Methyl-2-pentanone . . . 

Methytthiouracil . . . . . 

Mevinphos  . . . . . . . . 

Mexacarbate  . . . . 


Chlordane . 

Chlordarre,  technical  . 

Oilordane,  alpha  &  gamma  isomers  . 

Methyl  alcohol  . 

1 .2- Ethanediamine.  N-N-dimethyl-N’-2-pyridlnyl-N'-(2- 
thienylmethyl)-. 

Kepone  . 

EthanimidotNoic  acid,  N-{[(methylam*no)carbonylJ  oxy}-,  meth¬ 
yl  ester. 

Benzene,  1,1'-(2,2,2-trichloroethylidene)bis[4-methoxy- . 

Methanol . 

Monomethylamine  . 

Methane,  bromo- . 

1 .3- Pentadiene  . 

Chloromethane . 

Methane,  ctUoro-  . 

CiarbOTKXhloridic  acid,  methyl  ester . 

Methyl  chloroformate . 

1,1,1-Trichloroethane  . 

Ethane,  1,1,1 -trichloro- . 

CarbonocNoridic  acid,  methyl  ester . 

Methyl  chlorocarbonate . 

Chloromethyl  methyl  ether  . 

Methane,  chloromethoxy- . 

Beru[j]aceanthrylene,  1 .2-dihydro-3-methyl-  . 

Benzenamine,  4,4’-methylenebis(2-chloro- . 

Metharw,  dibromo-  . 

Methane,  dichloro-  . 

Dichioromethane  @  . 

Formaldehyde  . 

2-Butanone . 

,  Ethyl  methyl  ketone  @ . 

2-Butaru>ne  peroxide . 

Hydrazine,  methyl-  . 

Methane,  iodo-  . . . 

4-Methyl-2-pentanone  . 

Methane,  isocyanate- . 

Acetone  cyanohydrin . 

Propanenitrile.  2-hydroxy-2-methyl-  . 

Methanethiol  . . 

Thiomethanol . 

2-Propenoic  acid,  2-methyl-,  methyl  ester  . . . 

Phosphorothioic  acid,  0,0-d»methyl  0-(4-nrtrophenyl)  ester . 

Methyl  isobutyl  ketone  . 

4(1H)-Pyrimidinone,  2,3-dihydro-6-methyl-2-thtoxo-  . . 


1  (0.454) 


5000  (2270) 
5000  (2270) 

1  (0.454) 

100  (45.4) 

1  (0.454) 
5000  (2270) 
100  (45.4) 
1000  (454) 
100  (45.4) 
100  (45.4) 

1000  (454) 

1000  (454) 

1000  (454) 

1  (0.454) 

10  (4.54) 
10  (4.54) 
1000  (454) 
1000  (454) 

100  (45.4) 
5000  (2270) 

10  (4.54) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
10  (4,54) 
10  (4.54) 

100  (45.4) 

1000  (454) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
10  (4.54) 
1000  (454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Mitomycin  C 


MNNG . 

Monoethyiamine  .. 
Monomethy  lamine 
Muscimol . 


Ha2anjous  substance 


Synonyms 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


Azinno[2’,3’:3,4)pyrrolo(1 .2-a]indole-4,7-diorie,6-amino-8-  " 
[((aminocarbonyl)oxy]  methyl]-1  ,la,2,8,8a,8b-hexahydro-8a- 
methoxy-5-metbyK  (1  aS-(l aalpha,8beta,8aalpha,8balpha)]-. 
Guanidine,  N-metbyl-N’-nitro-N-nitroso- . 


Methylamine  @  . 

5-(Aminomethyl)-3-isoxa20lol . 

3(2H)-isoxazolone,  5-(aminomethyl)- 


10  (4  54) 


10  (4  54) 
100  (45.4) 
100  (45.4) 
1000  (454) 


Naied  . 

5, 1 2-Napbthacenedione,  8-acetyl-l  0-(3-amino-2,3,6-trideoxy- 
alpha-L-lyxo-hexopyranosyl)  oxy]-7,8,9,1&tetrahydro-6,8,1 1- 
trihydfOxy-1-methoxy-,  (8S-cis)-. 

Naphthalenamtne,  N,N-b«s(2-chloroethy!)-  . 

Naphthalene  . 

Naphthalene,  2-chloro- . 

1 ,4-Naphthalenediorie  . 

2,7-Naplithalenedisulfonic  acid,  3,3’-((3,3’-  dimethyP(l,l’- 
blphenyl)-4,4’-diyl)-bis(azo)lbis{5-amino-4-hydroxy)- 
tetrasodium  salt 


Daunomycin 


Chlornaphazine 


beta-Chloronaphthalene 
2-Chloronaphthalene  .... 

1,4-Naphthoquinone . 

Trypan  blue  . 


10  (4.54) 
10  (4  54) 


100  (45.4) 
100  (45.4) 
5000  (2270) 

5000  (2270) 
10  (4.54) 


Naphthenic  aad . 

1,4-Naphthoquinone  . 

alpha-Naphthytamme . 

beta-Naphthylamine . 

1- Naphthylamine . 

2- Naphthylamine . 

alpha-Tla^thytthiourea . 

Nickel  c . 

Nickel  ammonium  sulfate  . 

Nickel  carbonyl  . 

Nickel  carbonyl  Ni(CO)4,(T-4)- 

Nickei  chloride  . 

Nickel  cyanide  . 

Nickel  cyanide  Ni(CN)2  . 

Nickel  hydroxide  . . . 

Nickel  nitrate . 

Nickel  sulfate  . ! . 

Nicotine  and  salts . 

Nitric  acid . 

Nitric  acid,  ttia!!ium(1-i-)  salt  .... 

Nitric  oxide  ...» . ; . 

p-Nitroani!ine  7. . 

Nitrobenzene  . 

Nitrogen  dioxide  ..; . 


1 ,4-Naphthaienedione . 

1- Naphthylamine  . 

2- Naphthylamine  . 

alpha-Naphthylamine  . 

beta-Naphthylamine  . 

Thiourea,  1-naphthalenyl- 


Nickel  carbonyl  Ni(CO)4,  (T-4)- 
Nickel  carbonyl . 


Nickel  cyanide  Ni(CN)2 
Nickel  cyanide  . 


Pyridine,  3-(1 -methyl-2-pyrrolidinyl)-,  (S)- 


Thallium(l)  nitrate  . 

Nitrogen  oxide  NO  . 

Benzenamine,  4-nitro- 

Benzene,  nitro- . . 

Nitrogen  oxide  N02  ... 
Dinitrogen  tetroxide  @ 


100  (45.4) 
5000  (2270) 
100  (45.4) 

1  (0  454) 
100  (45.4) 

1  (0.454) 
100  (45  4) 
100  (45.4) 
100  (45.4) 
10  (4,54) 
10(4  54) 
100  (45  4) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
100  (45  4) 
100  (45.4) 
1000  (454) 
100  (45  4) 
10  (4  54) 
5000  (2270) 
1000  (454) 
10  (4  54) 


Nitrogen  oxide  NO . 

Nitrogen  oxide  N02 . 

Nitroglycerine . 

Nitropheno!  (mixed)  . 

nv  . 

o-  . 

P-  . 

o-Nitrophenol  . 

p-Nitrophenol  . 

2-Nitrophenoi  . 

4-Nitrophenol  . 

2-Nitropropane . 

N-Nitrosodi-n-butylamme  .... 
N-Nitrosodiethanolamine  .... 

N-Nitrosodiethylamine  . 

N-Nitrosodimethylamine  . 

N-Nitrosodiphenylamine  . 

N-Nitroso-N-ethylurea . 

N-Nitroso-N-methylurea . 

N-Nitroso-N-methylurethane 


Nitric  oxide  . 

Nitrogen  dioxide  . 

Dinitrogen  tetroxide  @  . 

1 ,2,3-Propanetriol,  trinitrate- 


2-Nitrophenol  . . . 

4-Nitrophenol . 

Phenol,  4-nitro . 

2-Nitrophenol . 

Phenol,  4-nitro- . 

4-Nitrophenol . . . 

o-Nitrophenol  . '. . 

p-Nitrophenol . 

Phenot,  4-nitro- . 

Propane,  2-nitro-  . 

1 -Butanamine,  N-butyl-N-nitroso-  . 

Ethanol,  2,2’-(nitrosoimino)bis-  . 

Ethanamine,  N-ethyl-N-nitroso- . 

Methanamine,  N-methyl-N- nitroso¬ 


urea,  N-ethyl-N-nitroso- . 

Urea,  N-methyl-N-nitroso-  . 

Carbamic  acid,  methyinitroso-,  ethyl  ester 


10  (4.54) 
10  (4  54) 

10  (4.54) 
100  (45  4) 


100  (45  4) 
100  (45.4) 

100  (45.4) 
100  (45  4) 

10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
1  (0  454) 
1  (0.4^-.) 
1  (0  454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 

Synonyms 

Reportable 
qdantity  (RQ) 
(X>unds  (kilo¬ 
grams) 

N-N*trosomethylvinylamine . . . . . 

N-Nitrosopiperidine . . . . . 

Vinylamine,  N-methyPN-nitroso-  . 

Pipwidine.  1-nitroso- . 

10  (4.54) 
10  (4.54) 

1  (0.454) 
1000  (454) 

N-Nitrosopyrrolidine . . . . . 

Nitrotoluene  . . 

Pyrrolidine.  1-nitroso- . 

m-NHrotoluene  . 

o-N»tfoto!uene . 

p-Nrtrotoluene  . 

5-Nitro-o-toluidine  . . . 

Octamettiylpyrophosphorarwde . 

Osmium  oxide  0s04  (T-4)- . 

Osmium  tetroxide  . 

Benzenamine,  2-methyl-5-nitro- . 

Diphosphoramide,  octamethyP  . 

Osmium  tetroxide  . . . 

Osmium  oxide  0s04  (T-4)- . . . . . .  . 

100  (45.4) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
10  (4.54) 
10  (4.54) 

10  (4.54) 
10  (4.54) 
100  (45.4) 
1000  (454) 
1000  (454) 
10(4.54) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 

7-Oxabicyclo(2.2.l)heptane-2,3-dicarboxylic  acid . 

Endothall  . 

1 .2-Oxathiolane,  2,2-dioxide . 

!  1 .3-Propane  sultone . 

2H-1 ,3,2-Oxazaphosphorif>-2-amine,  N,N-bis(2- 

chloroethyl)tetrahydfO-,  2-oxide. 

Oxirane  . 

Oxiranecaitwxyaidehyde . 

i  Cyclophosphamide . 

Ethylene  oxide  . . 

Glycidylaldehyde  . . 

Oxirane,  (chloromethyl)- . 

Epichlwohydrin . 

Paraformaldehyde  . 

Paraldehyde . 

1 .3.5-Trioxane,  2,4,6-trimethyl-  . 

Parathioo  . 

Pentachlorobenzene . 

Phosphorothioic  acid,  O.O-diethyl  0-(4-nitrophenyl)ester  . 

Benzene,  pentachloro-  . 

Pentachloroethane . 

Ethane,  pentachloro- . 

Pentachloronitrobenzene  (PCNB)  . 

Benzene,  pentachloronitro-  . 

Pentachlorophenol . 

Phenol,  pentachloro-  . 

1 .3-Pentadiene  . 

1 -Methylbutadiene . 

Perchlofoethylene . . . 

Ethene,  tetrachloro . 

Tetrachloroethene  . 

Tetrachloroethylene . 

Perchtofomethyl  mercaptan  @ . 

Methanesulfen^  chloride,  Irichloro-  . 

100  (45.4) 

Trichloromethanesulfenyl  chloride  . 

Phenacetin . 

Acetamide,  N-(4-ethoxyphenyl)-  . 

100  (45.4) 
5000  (2270) 
1000  (454) 
100  (45.4) 

Phenanthrene  . 

Phenol . 

Benzene,  hydroxy-  . 

Pherx)!,  2-chloro-  . 

o-Chlorophenol . 

2-Chlorophenol . . . 

Phenol.  ■4-chloro-3-methyl-  . 

p>-CNoro-m-cresol . . . 

5000  (2270) 

4-Chloro-n>cresol . 

Phenol,  2-cyclohexyl-4,6-dinilro-  . 

2-CyclohexyP4.6-dinitrophenol . 

100  (45.4) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
100  (45.4) 
10  (4.54) 
1000  (454) 

Phenol.  2.4^ichloro-  . 

2.4-Dichlorophenol  . 

Phenol,  2.6-dichloro-  . 

2.6-Dichlorophenol  . 

Phenol,  4,4’-<1,2-diethyl-1,2-ethenedfyl)bis-,  (E) . 

Diethylstilbestrol  . 

Phenol,  2,4-dimethyl- . 

2.4-Dimethylphenol  . 

Pherx)l.  2,4-dinitro-  . 

2.4-Dinitrophenol  . 

Phenol,  methyl- . 

Cresol(s) . 

Cresylic  ackJ . 

m-Cresol  . 

m-Cresylic  acid . 

o-Cresol  . 

o-Cresylic  acid . 

p-Cresol  . . 

p-Cresylic  acid . 

Phenol.  2-methyl-4,6-dinitro-  . 

4.6-Dinitro-o-cresol  and  salts  . 

10  (4.54) 
100  (45.4) 
1000  (454) 
100  (45.4) 

Phenol.  2,2’-methylenebis[3,4.6-trichloro-  . 

Hexachlorophene  . 

Phenol,  2-(1-methylpropyl)-4,6-dinitro . 

Dirroseb  . 

Phenol.  4-oitro- . 

p-Nitrophenol . 

4-Nitrophenol . 

Phenol,  pentachloro-  . . 

Pentachlorophenol  . 

10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
100  (45.4) 
100  (45.4) 

Phenol,  2,3,4,6-tetrachloro- . 

2.3.4.6-Tetrachlorophefrol  . 

Phenol.  2,4.5-trichloro-  . 

2.4.5-Trichlorophenol  . 

Pherwl,  2,4,6-trichloro-  . 

2.4.6-Trichlorophenol  . 

Pherwl,  2,4,6-trinitro-,  amnrKmium  salt  . 

Ammonium  picrate  . 

L-Phenylalanine,  4-{bis{2-chloroethyl)aminoll  . . 

Melphalan . 

t,lO-(l,2-Phenylene)pyrene . 

lndeno(1,2,3-cd)pyrene  . 

Pherryl  mercaptan  @ . 

Benzenethiol . 

Thiophend . 

Phenylmercuric  acetate . . 

Mercury,  (acetato-0)phenyP 

100  (45.4) 
100  (45.4) 

Phenvtthiourea  . . 

Thiourea,  phenyl- 

Phorate  . . . 

Phosphorodithioic  acid,  O.O-diethyl  S-(ethylthio),  methylester  . 
Carborric  dichloride  . 

Ptiosoene . 

10  (4.54) 
100  (45.4) 
5000  (2270) 

Phosphine . . . 

Hydrogen  phosphide  . 

Phosphoric  ackJ . . . . . 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substarwe 


SyrxKiyms 


Phosphoric  ackJ,  diethyl  4-nitrophenyl  ester . . . 

Phosphoric  acid,  lead(2-t-)  salt  (2:3)  . 

Phosphorodithioic  acid,  0,0-diethyl  S-[2-(ethytthio)ethyl]ester .. 
Phosphorodithioic  acid,  0,0-diethyl  S-(ethy!thio),  methyl  ester 

Phosphorodithioic  acid,  0,0-diethyl  S-methyl  ester  . 

Phosphorodithioic  acid,  0,0-dimethyl  S-[2  (methylamino)-2- 
oxoethyQ  ester. 

Phosphorofluoridic  acid,  bis(l-methylethyl)  ester  . 

Phosphorothioic  acid,  0,0-diethyl  0-(4-nitrophenyl)  ester  . 

Phospliorothioic  acid,  0,0-diethyl  O-pyrazinyl  ester  . 

Phosphorothioic  acid,  0,0-dimethyl  0-{4-nitrophenyl)  ester  . 

Phosphorothioic  acid,  0,(4-[(dimethylamino)sulfonyn  phenyl) 
0,0-dimethyl  ester. 

Phosphorus . 

Phosphorus  oxychloride  . 

Phosphorus  pentasulfide  . 

Phosphorus  sulfide . 


Diethyl-p-nitrophenyi  phosphate  . 

Lead  phosphate  . . . 

Disulfoton  . 

Phorate . 

0,0-Diethyl  S-methyl  dithiophosphate . 

Dimethoate  . 

Diisopropyl  fluorophosphate . 

Parathion  . 

0,0-Diethyl  O-pyrazinyl  phosphorothioate 

Methyl  parathion . 

Famphur  . 


Phosphorus  sulfide . 

Sulfur  phosphide  . 

Phosphorus  pentasulfide 
Sulfur  phosphide  . 


Phosphorus  trichloride . 

Phthalic  anhydride  . 

2-Picoline . ; . 

Piperidine,  1-nitroso-  . 

Plumbane,  tetraethyl-  . . . 

POLYCHLORINATED  BIPHENYLS  (PCBs) 


1 ,3-lsobenzofurandione 

Pyridine,  2-methyl-  . 

N-Nitrosopiperidine . 

Tetraethyl  lead  . 

Aroclor  1016 . 

Aroclor  1221  . 

Aroclor  1232  . 

Aroclor  1242  . 

Aroclor  1248  . 

Aroclor  1254  . 

Aroclor  1260  . 


Potassium  arsenate . 

Potassium  arsenite . 

Potassium  bichromate  . 

Potassium  chromate . 

Potassium  cyanide  . 

Potassium  cyanide  K(CN)  . 

Potassium  hydroxide  . 

Potassium  permanganate . 

Potassium  silver  cyanide . 

Pronamide  . 

Propanal,  2-methyl-2-(methylthio)-,0- 

I(methylamino)carbonyl]oxime. 

1 -Propanamine  . 

1 -Propanamine,  N-nitroso-N-propyF  . 

1 -Propanamine,  N-propyl-  . 

Propane,  1 ,2-dibromo-3<hloro-  . 

Propane,  1 ,2-dichloro-  . 

Propane,  2-nitro- . . . 

Proparte,  2,2’-oxybis  [2-chloro-  . 

1 .3- Propane  sultone  . . . . . 

Propanedinitrile . 

Propanenitrile . 

Propanenitrile,  3-chloro-  . . 

Propanenitrile,  2-hydroxy-2-methyl-  . 

1 .2.3- Propanetriol,  trinitrate- . . . . . 

I-Propanol,  2.3-dibromo-,  phosphate  (3:1) . 

1 - Propanol,  2-methyl- . . . 

2- Propanone  . 

2-Propanone,  1-bromo-  . 

Propargite  . . . 

Propargyl  alcohol . . . 

2-Propenal  . . . 

2-Propenamide . 

1-Propene,  1 ,3-dichloro- . . . . . 

1- Propene,  1 ,1 ,2,3,3,3-hexachloro-  . - . 

2- Propenenitrile  . . . 


Potassium  cyanide  K(CN) 
Potassium  cyanide  . 


Argentate(l-),  bis(cyano-C)-,  potassium . 

Benzamide,  3,5-dichloro-N-(1 ,1-dimethyl-2-propynyl)- 
Akjicarb  . 

rvPropylamine  . 

Di-rvpropylniUosamine  . 

Dipropylamine  . 

1 .2- Dibromo-3-chloropropane  . 

1 .2- Dichloropropane . 

Propylene  dichloride . 

2- Nitropropane  . . . 

Dichloroisopropyl  ether  . 

1 .2- Oxathiolane,  2,2-dioxide  . 

Malononitrile . . . 

Ethyl  cyanide . 

3- Chloropropionitrile  . . 

Acetone  cyanohydrin . 

2-Methyl1actonitrile  . 

Nitrogl^erine  . 

Tris(2,3-dibromopropyl)phosphate  . 

Isobutyl  alcohol  . 

Acetone  . 

Bromoacetone . 


2-Propyn-1-ol . 

Acrolein  . 

Acrylamide . 

1 ,3-Dichloropropene 
Hexachloropropene 
Acrylonitrile . 


Reportable 
quantity  (RQ) 
^unds  (kilo¬ 
grams) 


100  (45.4) 
10(4.54) 
1  (0.454) 
10  (4.54) 
5000  (2270) 
10  (4.54) 

100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
1000  (454) 

1  (0.454) 
1000  (454) 
100  (45.4) 

100  (45.4) 

1000  (454) 
5000  (2270) 
5000  (2270) 
10  (4.54) 
10  (4.54) 
1  (0.454) 


1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1000  (454) 
100  (45.4) 
1  (0.454) 
5000  (2270) 
1  (0.454) 

5000  (2270) 
10  (4.54) 
5000  (2270) 
1  (0.454) 
1000  (454) 

10  (4.54) 
1000  (454) 
10  (4.54) 
1000  (454) 
10  (4.54) 
1000  (454) 
10  (4.54) 

10  (4.54) 
10(4.54) 
5000  (2270) 
5000  (2270) 
1000  (454) 
10(4.54) 
1000  (454) 
1  (0.454) 
5000  (2270) 
100  (45.4) 
1000  (454) 
100  (45.4) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 

Synonyms 

Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

2-Propenenitrile,  2-methyl- . 

2-Propenoic  ackj . 

2-Propenotc  acid,  ethyl  ester . 

2-Propenoic  acid,  2-methyl-,  ethyl  ester  . . . 

2-ProperK)ic  acid,  2-methyl-,  methyl  ester  . 

2-Propen-1-ol . 

Propionic  acid . 

Methacry'onitrile  . 

Acrylic  acid . 

Ethyl  acrylate . 

Ethyl  methacrylate . 

Methyl  methacrylate  . 

Allyl  alcohol  . 

1000  (454) 
5000  (2270) 
1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 
5000  (2270) 
100  (45.4) 

5000  (2270) 
5000  (2270) 
1000  (454) 

100  (45.4) 

1  (0.454) 
1000(454) 
5000  (2270) 

1  (0.454) 
5000  (2270) 
1000  (454) 
1000  (454) 
5000  (2270) 
100  (45.4) 
10(4.54) 

1  (0.454) 
5000  (2270) 
See  Table  2 
5000  (2270) 

5000  (2270) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
1000  (454) 
100  (45.4) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1000  (454) 

1  (0.454) 
1000  (454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 
100  (45.4) 

10  (4.54) 

1  (0.454) 

1  (0.454) 
1000  (454) 
10  (4.54) 
100  (45.4) 
5000  (2270) 
10  (4.54) 
10(4.54) 
10  (4.54) 
1000  (454) 
1000  (454) 
5000  (2270) 
1000  (454) 
100  (45.4) 
1000  (454) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
100  (45.4) 
1  (0.454) 

Propionic  acid,  2-(2,4,5-trichlorophenoxy)-  . 

Propionic  anhydride . 

SiNex  (2.4,5-TP)  . 

2,4,5-TP  acid . 

rvPropylamine . 

Propylene  dichloride . 

1 -Propanamine . 

1 ,2-Dichloropropane . 

Propylene  oxide . 

Propane,  1 ,2-dichloro- . 

1 ,2-Propylenimine . . 

2-Propyn-1-ol . 

Pyrene  . 

Aziridine,  2-methyl-  . 

Propargyl  alcohol  . 

Pyrethrins . 

3,6-Pyridazinedione,  1,2-dihydro- . 

4-Pyridineimine . 

Pyridine . 

Maleic  hydrazide  . 

4-Aminopyridine  . 

Pyridine,  2-methyl- . 

2-Picoline . 

Pyridine,  3-(1-methyl-2-pyrrolidinyl)-,  (S)  . 

4(1  H)-Pyrimidinone,  2,^ihydro-^methyl-2-thioxo-  . 

Nicotine  and  salts . ; . 

Methytthiouracil  . 

Pyrrolidine,  1-nitroso-  . 

N-Nitrosopyrrolidine . 

Quinoline . 

radionuclides . 

Reserpine  . ^ . 

Resorcinol . 

Yohimban-16-carboxylic  acid,11,17-dimethoxy-18-((3,4,5- 

trimethoxybenzoyl)oxy-,  methyl  ester— 

(3beta,  1 6beta,1  /alpha,  1 8beta,20alpha)-. 

1  .^Benzenediol  . 

Saccharin  and  salts . 

1 .2-Ben2isothiazol-3(2H)-one,  1 ,1  -dioxide  . 

Safrole  . 

1 .3-Benzodioxole.  5-(2-propenyl)- . 

Selenious  acid . 

Selenious  acid,  dithallium(1+)  salt . 

Thallium  selenite  . 

Selenium  c . 

Selenium  dioxide  . 

Selenium  oxide . 

Selenium  oxide . 

Selenium  dioxide . 

Selenium  sulfide  . 

Selenium  sulfide  SeS2 . 

Selenium  sulfide  SeS2  . x . 

Selenium  sulfide . 

Selenourea  . 

Carbamimidoselenoic  acid . 

L-Serine,  diazoacetate  (ester) . 

Azaserine  . 

Silver  c . 

Silver  cyanide  . 

Silver  cyanide  Ag(CN) . 

Silver  cyanide  Ag(CN)  . 

Silver  cyanide . 

Silver  nitrate . 

Silvex(2,4,5-TP)  . 

Propionic  acid,  2-(2,4,fi-trichlorophenoxy)-  . 

Sodium . 

2,4,5-TP  acid . 

Sodium  arsenate  . 

Sodium  arsenite . . 

Sodium  azide . 

Sodium  bichromate . 

Sodium  bifluoride . 

Sodium  bisulfite  . 

Sodium  chromate  . 

Sodium  cyanide . . 

Sodium  cyanide  Na(CN) . 

Sodium  cyanide .  . 

Sodium  dodecylbenzene  sulfonate  . 

Sodium  fluoride . 

Sodium  hydrosulfide . 

Sodium  hydroxide . 

Sodium  hypochlorite . 

Sodium  methylate . 

Sodium  nitrite . 

Sodium  phosphate,  dibasic  . 

Sodium  phosphate,  tribasic . 

Sodium  selenite . 

Streptozotocin . 

D-Glucose,  2-deoxy-2-[[(methylnitrosoamino)-carbonyl]eiminol- 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substarKe 


Strontium  chromate  . . . . . 

StrychnWirvlO-one . . . . . . . 

StrychnkJirvlO-one,  2,3-dimethoxy- . 

Strychnine  and  salts . . . . . 

Styrene  . . . . 

Sulfur  chloride  @ . . 

Sulfur  morxxhioride . . . 

Sulfur  phosphide . . . 

Sulfuric  acid . . . . . . 

Sulfuric  acid,  dimethyl  ester . . . 

Sulfuric  acid,  dithallium(l-»-)  salt  . . . 

2,4, 5-T  . . . . . 

2,4,5-T  acid . . . 

2,4,5-T  amines . 

2,4,5-T  esters  . . . 

2,4,5-T  salts . . . . . 

TDE . . . 


1,2,4,5-Tetrachlorobenzene  . . . 

2,3,7,8-Tetrachlorodibenzo-p-dioxin  (TCDD) 

1.1.1.2- Tetrachloroethane  . . . . 

1.1.2.2- Tetrachloroetharte  . . . 

Tetrachloroethane  @ . . 


Tetrachloroethene . . . . . . . 


T etrachloroethy  lene 


2,3,4,6-Tetrachlorophenol . . . 

Tetraethyl  lead . 

Tetraethyl  pyrophosphate . . . 

Tetraethyidithiopyrophosphate  . . . . 

Tetrahydrofuran  . . . . . . . 

Tetranitromethane  . . . 

Tetraphosphoric  acid,  hexaethyl  ester  . . . . . 

Thallic  oxide . . . . . . 

Thallium  c . . . . . - . — . 

Thallium(l)  acetate . . . . . . 

Thallium<l)  cartwnate . . . 

ThalliumO)  chloride . . . . . 

Thallium  chloride  TICI . . . 

Thailium(l)  nitrate . . . 

Thallium  oxide  T1203  . . 

Thallium  selenite . - . . . . . 

Thallium(l)  sulfate . . _ 

Thioacetamide  . . . 

Thiodiphosphoric  acid,  tetraethyl  ester  . . 

Thiofanox . . . 

Thioimidodicartwnic  rfamide  ((H2N)C(S)12NH . . 

Thiomethanol . . . 

Thioperoxydicartxxiic  diamide  ((H2N)C(S)]2S2,  tetramethyl- 
Thiophenol . . . 

Thiosemicarbazide  . . . . . 

Thiourea . 

Thiourea,  (2-chlorophenyl)-  . 

Thiourea,  1-naphthalenyl-  . . . . . . 


Synonyms 


Strychnine  and  salts  . . 

Brucine  . . . . 

Strychnidin-10-one  . 

Sulfur  monochioride  . 

Sulfur  chloride  (§>  . 

Phosphorus  pentasulfide 
Phosphorus  sulfide . 


Dimettiyi  sulfate . . . 

Thallium(l)  sulfate  . . 

2,4,5-T  acid  . . 

Acetic  ackJ,  (2,4,5-trichlorophenoxy) 

2,4,5-T  . 

Acetic  acid,  (2,4,5-trichlorophenoxy) 


DDD . 

Benzene,  1 ,1’-(2,2-dichloroethylidene)bis[4-chloro- 

4,4’-ODD . 

Benzene,  1,2,4,5-tetrachloro- . 


Ethane,  1,1,1,2-tetrachloro— 

Tetrachloroethane  @  . 

Ethane,  1,1,2,2-tetrachloro-  .. 

Tetrachloroethane  @  . 

Ethane,  1,1,1,2-tetrachloro-  .. 
Ethane,  1,1,2,2-tetrachloro-  .. 

1,1,1 ,2-T etrachloroethane  . 

1,1,2,-Tetrachloroethane  . 

Ethene,  tetrachloro- . . . 

Perchloroethylene  . 

Tetrachloroethylene . . . 

Ethene,  tetrachloro- . 

Perchloroethylene  . . . 

Tetrachloroethene  . 


Reportable 
quantity  (RQ) 
pourxJs  (kilo¬ 
grams) 


10  (4.54) 
10  (4.54) 
100  (45.4) 
10  (4.54) 
1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 

1000  (454) 
100  (45.4) 
100  (45.4) 
1000  (454) 

1000  (454) 

5000  (2270) 
1000  (454) 
1000  (454) 
1  (0.454) 


5000(2270) 
1  (0.454) 
100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 
100  (45.4) 


Pherwl,  2,3,4,6-tetrachlofo- . . . 

Rumbane,  tetraethyl- . 

Diphosphoric  add,  tetraethyl  ester  . 

Thiodiphosphoric  acid,  tetraethyl  ester 

Furan,  tetrahydro-  . 

Methane,  tetranitro- . . . 

Hexaethyl  tetraphosphate  . 

Thallium  oxide  T1203  . . . 


Acetic  acid,  thallium(l+)  salt . . . 

Carbonic  acid,  dithallium  (1+)  . 

Thallium  chloride  T1C1  . 

Thallium(l)  chloride  . . 

Nitric  acid,  thallium(1-^)  salt . 

Thallic  oxide  . 

Seienious  acid,  dithallium(1-f)  salt . 

Sulfuric  acid,  dthallium(U)  sarft . 

Ethar>ethioan)ide  . 

Tetraethyidithiopyrophosphate . 

2-Butanone,  3,3-Dimethyl-1-(methylthio)- 

,0{(methytamirK>)carbonyl]  oxime. 


10  (4.54) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
1000  (454) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
1000  (454) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
1000  (454) 
100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 


Dithiobiuret  . . 

Methartethid . 

Methyl  mercaptan 


100  (45.4) 
100  (45.4) 


Thiram  . . . . . 

Benzertethioi _ 

Phenyl  mercaptan  @  . 

Hydrazinecarbothioamide  .. 

Carbamide,  thio-  . . 

1  -(o-Chlorophenyl)thiourea 
aipha-Naphthyttdourea  . 


10  (4.54) 
100  (45.4) 

100  (45.4) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 

Synonyms 

Phenylthiourea  . 

Thioperoxydicarbonic  diamide  [(H2N)C(S)2S2,  tetramethyl- ..... 

Benzene,  methyl-  . 

Benzenediamine,  ar-methyl-  . 

Benzene,  1 ,3-diisocyanatomethyl  . 

2- Amino- 1 -methyl  benzene . 

Benzenamine,  4-methyl- . 

Benzenamine,  2-methyl-,  hydrochloride  . 

Camphene,  octachloro- . 

2  4  ^TP  acid  . 

Propionic  acid,  2-(2,4,5-trichlorophenoxy)- . 

4  5-TP  acid  esters  . 

Silv'ex  (2,4,5-TP)  . . ! . . . 

Amitrole  . 

1  4-Trichlorobenzene . 

1  1  1 -Trichloroethane . 

Methyl  chloroform . 

1  1  2-Trichloroethane . 

Ethane,  1,1,1-trichloro- . 

Ethane,  1,1,2-trichloro- . 

Trichloroethene . 

Trichloroethylene . 

Ethene,  trichloro- . 

Trichloroethene  . 

Trichloromethanesutfenyl  chloride . 

Ethene,  trichloro- . 

Methanesulfenyl  chloride,  trichloro-  . 

Trichloromonofluoromethane . 

Perchloromethyl  nrtercaptan  @  . 

Methane,  trichlorofluoro-  . 

Trif^loropheriol  . 

2,3,^Trichlorophenol . 

2,3,5-Trichlorophenol . 

2,3,6-Trichloropherx)l . 

2,4,5-Trichlorophenol . 

Phenol,  2,4,5-trichloro- . 

2,4,6-Trichlorophenol . 

Phenol,  2,4,6-trichloro- . 

3,4,5-Trichlorophenoi . . 

2,4,5-Trichlorophenol . 

Phenol,  2,4,5-trichloro- . 

2,4,6-Trichlorophenol . 

Phenol,  2,4,6-trichloro- . 

Triethanolamine  dodecylbenzene  sulfonate . 

Triethylamine  . 

Trimethylamine  . . 

1 ,3,5-Trinitrobenzene . 

Benzene,  1 ,3,5-trinitro- . 

1,3,5-Trioxane,  2,4,6-trimethyl-  . 

Paraldehyde  . 

Tris(2,3-dibromopropyl)  phosphate  . 

1-ProparK)l,  2,3-dibromo-,  phosphate  (3:1) . 

Trypan  blue . 

2,7-Naphthalenedisulfonic  acid,  3,3’-I(3,3’-dimethyl-(l,1’- 

biphenyl)-4,4*-diyl)-bis(azo)]bis(5-amino-4-hydroxy)- 
tetrasodium  salt. 

2,4-(1H,3H)-Pyrimidinedione,  5-[bis(2-chloroethyl)aminol- . 

Uracil  mustard  . 

Uranyl  acetate  . 

Uranyi  nitrate  . 

Urea,  N-ethyl-N-nitroso-  . 

N-Nitroso-N-ethylurea  . 

Urea,  N-methyl-N-nitroso-  . 

N-NKroso-N-methylurea  . 

Vanadic  acid,  amriusnium  salt . 

Ammonium  vanadate  . 

Vanadium  oxide  V205  . 

Vanadium  pentoxide  . 

Vanadium  pentoxide . 

Vanadium  oxide  V205  . 

Vanadyl  sulfate . 

Vinyl  acetate . 

Vinyl  acetate  monomer  . 

Vinyl  acetate  monomer . 

Vinyl  acetate . 

Vinylamine,  N-methyl-N-nitroso- . 

N-Nitrosomethylvinylamine . 

Vinyl  chloride  . 

Ethene,  chloro- . 

Vinylklene  chloride  . 

Ethene,  1,1-dichloro- . 

Warfarin,  &  salts,  when  present  at  concentrations  greater  than 
0.3%. 

Xylene  (mixed) . 

1,1-Dichloroethylene  . 

21-1-1  -Benzopyrar»-2-one,  4-hydroxy-3-(3-oxo-1  -phenyl-butyl)-, 

&  salts,  when  present  at  concentrations  greater  than  0.3%. 
Benzene,  dimethyl . 

m-Bezene,  dimethyl . 

m-Xylene  . 

o-Benzene,  dimethyl . 

o-Xylene  . 

p-Benzene,  dinrethyl . 

p-Xylene  . 

Xylenol . 

Yohimban-16-cartx)xylic  acid,1 1,17-dimethoxy-18-I(3,4,5- 

trimethoxybenzoyl)oxy)-,  methyl  ester 

(3beta,  1 6beta,  1 7alpha,  1 8beta,20alpha)-. 

Zinc  c  . . 

Reserpine  . 

Reportable 
quantity  (RQ) 
pourxls  (kilo¬ 
grams) 


100  (45.4) 
10  (4.54) 
1000  (454) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
100  (45.4) 

100  (45.4) 
10  (4.54) 
100(45.4) 
100  (45.4) 
1000  (454) 

100  (45.4) 
100  (45.4) 

100  (45.4) 

100  (45.4) 

5000  (2270) 
10  (4.54) 


10  (4.54) 
10  (4.54) 
1000  (454) 
5000  (2270) 
100  (45.4) 
10  (4.54) 
1000  (454) 
10  (4.54) 
10  (4.54) 


10  (4.54) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
5000  (2270) 
5000  (2270) 
10  (4.54) 
1  (0.454) 
100  (45.4) 

100  (45.4) 

1000  (454) 


1000  (454) 
5000  (2270) 


1000(454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


Zinc  acetate . 

Zinc  ammonium  chloride  . 

Zinc  borate . 

Zitx:  bromide . 

Zinc  carbonate . 

Zinc  chloride  . 

Zinc  cyanide  . 

Zinc  cyanide  Zn(CN)2  . 

Zirw  fluoride . 

Zinc  formate . 

Zinc  hydrosulfite  . 

Zirjc  nitrate . 

Zinc  phenolsulfonate  . 

Zinc  phosphide  . 

Zinc  phosphide  Zn3P2,  when  present  at  concentrations  great¬ 
er  than  10%. 

Zinc  silicofluorkje . 

Zinc  sulfate  . . . 

Zirconium  nitrate . 

Zirconium  potassium  fluoride  . 

Zirconium  sulfate  . . . 

Zirconium  tetrachloride . 

D001  Unlisted  Hazardous  Wastes  Characteristic  of  Ignitability  . 
D002  Unlisted  Hazardous  Wastes  Characteristic  of  Corrosivity 
D003  Unlisted  Hazardous  Wastes  Characteristic  of  Reactivity  . 
D004-D043  Unlisted  Hazardous  Wastes  Characteristic  of  Tox¬ 
icity. 

D004  Arsenic . 

D005  Barium  . 

D006  Cadmium  . 

D007  Chromium  . 

D008  Lead . 

D009  Mercury . 

D010  Selenium . 

D011  Silver . 

D012  Endrin  . 

D013  Lindane . 

D0 14  Methoxychlor  . 

D015  Toxaphene  . 

D016  2,4-D . 

D017  2.4.5-TP  . 

D018  Benzene  . 

D019  Carbon  tetrachloride  . 

D020  Chlordane  . . . 

D021  Chlorobenzene  . 

D022  Chloroform  . 

D023  o-Cresol  . 

D024  m-Cresol  . 

D025  p-Cresol  . . . 

D026  Cresol  . 

'  D027  1,4-Dichlorobenzene . 

D028  1 ,2-Dichloroethane  . 

D029  1,1-Dichloroethylene . 

D030  2,4-Dinitrotoluene  . 

DOSTHeptachlor  (and  hydroxide) . 

D032  Hexachlorobenzene . 

D033  Hexachlorobutadiene . 

D034  Hexachloroetheine . 

D035  Methyl  ethyl  ketone  . . 

D036  Nitrobenzene  . 

D037  Pentachlorophenol . 

D038  Pyridine . 

D039  Tetrachloroethylene  . 

D040  Tricholorethylene . 

D041  2,4,5-Trichlorophenol . 

D042  2,4,6-Trichlorophenol . 

D043  Vinyl  chloride  . 


Synonyms 


Reportable 
quantity  (RO) 
pounds  (kilo¬ 
grams) 


Zinc  cyanide  Zn(CN)2 
Zinc  cyanide  . 


Zinc  phosphide  Zn3P2,  when  present  at  concentrations  great¬ 
er  than  10®/o. 

Zinc  phosphide . 


1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
10  (4.54) 
10  (4.54) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
5000  (2270) 
100  (45.4) 

100  (45.4) 

5000  (2270) 
1000  (454) 
5000  (2270) 
1000  (454) 
5000  (2270) 
5000  (2270) 
100  (45.4) 
100  (45.4) 
100(45  4) 


1  (0.454) 
1000  (454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 

1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
100  (45  4) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
100  (45.4) 
10  (4.54) 
1000(454) 
1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
100  (45.4) 
5000  (2270) 
1000  (454) 
10  (4.54) 
1000  (454) 
100  (45.4) 
100  (45  4) 
10  (4.54) 
10  (4.5^!' 
1  (0.454) 


31844 


Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  Regulations 


Table  1.— Hazardous  Substances  Other  Than  Radkdnuclides— Continued 


Hazardous  substaixe 


Synonyms 


F001  . . 

The  foaowmg  spent  halogenated  solvents  used  in  deceasing; 
aU  spent  solvent  mixturesA^lends  used  in  degreasing  con¬ 
taining,  before  use,  a  total  of  ten  percent  or  more  (by  vol¬ 
ume)  of  one  or  more  of  the  below  listed  halogenated  sol¬ 
vents  or  those  solvents  listed  in  F002.  F004  and  F005;  arxl 
still  bottoms  from  the  recovery  of  these  spent  solverrts  and 
spent  solvent  mixtures  . . 

(a)  Tetrachloroethylene  . . 

(b)  Trichloroethylene  . 

(c)  Methylene  chloride . 

(d)  1,1,1-Trichloroethane . 

(e)  Carbon  tetrachloride  . 

(0  Chlorinated  fluorocarbons . . . 

F002  . 

The  following  spent  halogenated  solvents;  all  spent  solvent 
mixtures/blends  containing,  before  use,  a  total  of  ten  per¬ 
cent  or  more  (by  volume)  of  one  or  more  of  the  below  listed 
halogenated  solvents  or  those  listed  in  F001,  F004,  F005; 
arxJ  still  bottoms  from  the  recovery  of  these  spent  solvents 
and  spent  solvent  mixtures . 

(a)  Tetrachloroethylene  . 

(b)  Methylene  chloride . 

(c)  Trichloroethylene . 

(d)  1,1,1-TriGhloroethane . 

(e)  Chlorobenzene . 

(f)  1,1,2-Trichloro-1,2,2-trifluoroethane . 

(g)  o-Dichlorobenzene . 

(h)  Trichlorofluoromethane . 

(i)  1,1,2  Trichloroethane . 

F003  . . . . 

The  following  spent  norvhalogenated  solvents  and  solvents:  ... 

(a)  Xylene  . . 

(b)  Acetone  . . 

(c)  Ethyl  acetate  . 

(d)  Ethylbenzene  . : . 

(e)  Ethyl  ether . . . 

(0  Methyl  isobutyt  ketonie . 

(g)  n-Biityl  alcohol  . 

(h)  Cyclohexanone  . 

(i)  Methanol  . 

F004  . 

The  following  spent  non-hafogenated  solvents  and  the 

stiHbottoms  from  the  recovery  of  these  solvents; . 

(a)  Cresols/Cresylic  tteid  . 

(b)  Nitrobenzerre . 

F005 . . . - . 

The  following  spent  norvhaiogenated  solvents  and  the 

stiltbottoms  from  the  recovery  of  these  solvents:  . 

(a)  Toluene  ., . , . 

(b)  Methyl  ethyl  ketone . 

(c)  Carbon  disulfide . 

(<fl  tsobutanol  . 

(e)  Pyridine . 

F006 . 

Wastewater  treatment  sludges  from  electroplating  operations 
except  from  the  following  processes;  (1)  sulfuric  acid  anod¬ 
izing  of  aluminum,  (2)  tin  plating  on  carbon  steel,  (3)  zinc 
plating  (segregated  basis)  on  carbonsteel,  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel,  (5)  cleaning/stripping 
associated  with  tin,  ziix:  and  aluminum  plating  on  carbon 

steel.  arKl  (6)  chemical  etching  arxf  milling  of  aluminum . 

F007 . . 

Spent  cyanide  plating  bath  solutions  from  electroplating  oper¬ 
ations  . 

F008 . . . 

Plating  bath  residues  from  the  bottom  of  plating  baths  from 
electroplating  operations  where  cyarrides  are  used  in  the 
process . . . 


Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 


10  (4.54) . 


100  (45.4) 
100  (45.4) 
1000  (454) 
1000  (454) 
10  (4.54) 
5000  (2270) 
10  (4.54) 


100  (45.4) 
1000  (454) 
100  (45.4) 
1000- (454) 
100  (45.4) 
5000  (2270) 
100(45.4)' 
5000  (2270) 
100  (45.4) 
100  (45.4) 

1000  (464) 
5000  (2270) 
5000  (2270) 
1000  (454) 
100  (45.4) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
5000  (2270) 
1000(454) 


1000(454) 
1000  (454) 
100  (45.4) 


1000  (454) 
5000  (2270) 
100  (45.4) 
5000  (2270) 
1000  (454) 
10  (4.54) 


10(4.54) 
10  (4.54) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


F009 . I 

Spent  stripping  and  cleaning  bath  solutions  from  electroplating 

operations  where  cyanides  are  used  in  the  process . 

F010 . 

Ouenching  bath  residues  from  oil  baths  from  metal  heat  treat¬ 
ing  operations  where  cyanides  are  used  in  the  process . 

Foil . 

Spent  cyanide  solutions  from  salt  bath  pot  cleaning  from  metal 
heat  treating  operatio.ns  (except  for  precious  metals  heat 
treating  spent  cyanide  solutions  from  salt  bath  pot  cleaning) 

F012 . . . 

Ouenching  wastewater  treatment  sludges  from  metal  heat 
treating  operations  where  cyanides  are  used  in  the  process 

F019 . 

Wastewater  treatment  sludges  from  the  chemical  conversion 
coating  of  aluminum — except  from  zirconium  phosphating  in 
aluminum  can  washing  when  such  phosphating  is  an  exclu¬ 
sive  conversion  coating  process . 

F020 . 

Wastes  (except  wastewater  and  spent  carbon  from  hydrogen 
chloride  purification)  from  the  production  or  manufacturing 
use  (as  a  reactant,  chemical  intermediate,  or  component  in 
a  fornuilating  process)  of  tri-  or  tetrachlorophenol,  or  of 
intermediates  used  to  produce  their  pesticide  derivatives. 
(This  listing  does  not  include  wastes  from  the  production  of 
hexachlorophene  from  highly  purified  2,4,5-trichloropheno!.) 

F021  . 

Wastes  (except  wastewater  and  spent  carbon  from  hydrogen 
chloride  purification)  from  the  production  or  manufacturing 
use  (as  a  reactant,  chemical  intermediate,  or  component  in 
a  forrnulating  process)  of  pentachlorophenol,  or  of 

intermediates  used  to  produce  its  derivatives . 

F022  . 

Wastes  (except  wastewater  and  spent  carbon  from  hydrogen 
chloride  purification)  from  the  manufacturing  use  (as  a 
reactant,  chemical  intermediate,  or  component  in  a  formulat¬ 
ing  process)  of  tetra-,  penta-,  or  hexachlorobenzenes  under 

alkaline  conditions . 

F023 . 

Wastes  (except  wastewater  and  spent  carbon  from  hydrogen 
chloride  purification)  from  the  production  of  rruiterials  on 
equipment  previously  used  for  the  production  or  manufactur¬ 
ing  use  (as  a  reactant,  chemical  intermediate,  or  component 
in  a  formulating  process)  of  tri-  and  tetrachlorophenols.  (This 
listing  does  not  include  wastes  from  equipment  used  only 
for  the  production  or  use  of  hexachlorophene  from  highly 

purified  2,4,5-trichlorophenol.)  . 

F024  . 

Wastes,  irKluding  but  not  limited  to  distillation  residues,  heavy 
ends,  tars,  and  reactor  cleanout  wastes,  from  the  production 
of  chlorinated  aliphatichydrocarbons,  having  carbon  content 
from  one  to  five,  utilizing  free  radical  catalyzed  processes. 
(This  listing  does  not  include  light  ends,  spent  filters  and  fil¬ 
ter  aids,  spent  dessicants(sic),  wastewater,  wastewater 
treatme.nt  sludges,spent  catalysts,  and  wastes  listed  in  40 

CFR  261.32.)  . - . 

F025  . . . . 

Condensed  light  ends,  spent  filters  and  filter  aids,  and  spent 
desiccant  wastes  from  the  production  of  certain  chlorinated 
aliphatic  hydrocarbons,  by  free  radical  catalyzed  processes. 
These  chlorinated  aliphatic  hydrocarbons  are  those  having 
carbon  chain  lengths  ranging  from  one  to  and  including  five, 
with  varying  amounts  and  positions  of  chlorine  substitution  .. 


Syrxjnyms 


Reportable 
quantity  (RQ) 
^unds  (kilo¬ 
grams) 


10  (4.54) 


10  (4.54) 
10  (4.54) 


10  (4.54) 


10  (4.54) 


1  (0.454) 


1  tO.454) 


1  (0.454) 


1  (0  454) 


1  (0.454) 


1  (0.454) 
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Table  1.— Hazardous  Substances  Other  Than  RADtONUCLiOES— Continued 


Hazardous  substance 

Synonyms 

Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

F0?6  . 

1  (0.454) 

Wastes  (except  wastewater  and  spent  carbon  from  hydrogen 
chloride  purification)  from  the  production  of  materials  on 
equipment  previously  used  for  the  manufacturing  use  (as  a 
reactant,  chemical  intermediate,  or  component  in  a  formulat¬ 
ing  process)  of  tetra-,  penta-,  or  hexachlorobenzene  under 
alkalme  conditions . 

F027  . . . . . 

1  (0.454) 

1  (0.454) 

Discarded  unused  formulations  containing  tri-,  tetra-,  or 
pentachlorophenol  or  discarded  unused  formulations  con¬ 
taining  compounds  derived  from  these  chlorophenols.  (This 
listing  does  rwt  include  formulations  containing 
hexachkxophene  synthesized  from  prepurified  2,4,5- 

trichlorophenol  as  the  sole  component)  . 

F028 . 

Residues  resulting  from  the  incineration  or  thermal  treatment 
of  soil  contaminated  with  EPA  Hazardous  Waste  Nos.  F020, 
F021 ,  F022,  F023,  F026,  and  F027 . 

F032  . . . 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

F034  . 

F035 . . . 

F037  . . . 

F038 . . . 

F039 . . . 

Multi  source  leachate  . 

K001  . . 

1  (0.454) 

Bottom  sediment  sludge  from  the  treatment  of  wastewaters 
from  wood  preserving  processes  that  use  creosote  and/or 
p>entachlorophenol . 

k6o2 . . . . 

10  (4.54) 

Wastewater  treatment  sludge  from  the  production  of  chrome 
yellow  and  orange  pigments . 

k6o3 . . 

10  (4.54) 

Wastewater  treatment  sludge  from  the  production  of  molyb¬ 
date  orange  pigments . 

K004  . . 

10  (4.54) 

Wastewater  treatment  sludge  from  the  production  of  zinc  yel¬ 
low  pigments  . . 

K005  . 

10  (4.54) 

Wastewater  treatment  sludge  from  the  production  of  chrome 
green  pigments  . 

Kobe  ...1' . 

10  (4.54) 

Weistewater  treatment  sludge  from  the  production  of  chrome 
oxide  green  pigments  (anhydrous  and  hydrated) . 

K007  ...” . 1” . . . * . . 

10  (4  54) 

Wastewater  treatment  sludge  from  the  production  of  iron  blue 
pigments . 

k608  . .V.... 

10  (4.54) 

Oven  residue  from  the  production  of  chrome  oxide  green  pig¬ 
ments  . 

K009  . 

10  (4.54) 

Distillation  bottoms  from  the  production  of  acetaldehyde  from 
ethylene . 

K010  . 

10  (4.54) 

Distillation  side  cuts  from  the  production  of  acetaldehyde  from 
ethylene . 

KO1 1  . . . 

10  (4.54) 

Bottom  stream  from  the  wastewater  stnpper  in  the  production 
of  acrylonitrile . 

K013  . . . 

10  (4.54) 

5000  (2270) 

10  (4.54) 

i 

Bottom  stream  from  the  acetonitrile  column  in  the  production 

of  acrylonitrile  . . 

K014  . 

Bottoms  from  the  acetonitrile  purification  column  in  the  produc¬ 
tion  of  acrylonitrile . 

KOI  5  . 

Still  bottoms  from  the  distillation  of  benzyl  chloride . 

■  _ - 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substarKe 


Syrx)nyms 


K016  . 

Heavy  ends  or  distillation  residues  from  the  production  of  car¬ 
bon  tetrachloride  . 

KOI  7  . 

Heavy  ends  (still  bottoms)  from  the  purification  column  in  the 

production  of  epichlorohydrin . 

KOI  8  . 

Heavy  ends  from  the  fractior^tion  column  in  ethyl  chloride 

production  . 

KOI  9  . 

Heavy  ends  from  the  distillation  of  ethylene  dichloride  in  ethyl¬ 
ene  dichloride  production . 

K020  . 

Heavy  ends  from  the  distillation  of  vinyl  chloride  in  vinyl  chlo¬ 
ride  nxjnomer  production . 

Aqueous  spent  antimony  catalyst  waste  from  fluoromethanes 

production  . 

K022  . . . . 

Distillation  bottom  tars  from  the  production  of  phenol/acetone 

from  cumene . 

K023  . . 

Distillation  light  ends  from  the  production  of  phthalic  anhydride 

from  naphthalene . 

K024  . 

Distillation  bottoms  from  the  production  of  phthalic  anhydride 

from  naphthalene  . 

K025  . . . 

Distillation  bottoms  from  the  production  of  nitrobenzene  by  the 

nitration  of  benzene  . 

K026  . 

Stripping  still  tails  from  the  production  of  methyl  ethyl  pyridines 

K027  . 

Centrifuge  and  distillation  residues  from  toluene  diisocyanate 

production  . . 

K028  . 

Spent  catalyst  from  the  hydrochlorinator  reactor  in  the  produc¬ 
tion  of  1,1,1-trichloroethane . 

K029  . 

Waste  from  the  product  steam  stripper  in  the  production  of 

1,1,1-trichloroethane  . 

K030  . 

Column  bottoms  or  heavy  ends  from  the  combined  production 

of  trichloroethylene  and  perchloroethylene . 

K031  . . . 

By-product  salts  generated  in  the  production  of  MSMA  and 

cacodylic  acid . 

K032  . 

Wastewater  treatment  sludge  from  the  production  of  chlordane 

K033  . 

Wastewater  and  scrub  water  from  the  chlorination  of 

cyclopentadiene  in  the  production  of  chlordane . . 

K034  . 

Filter  solids  from  the  filtration  of  hexachlorocyclopentadiene  in 

the  production  of  chlordane . 

K035  . : . 

Wastewater  treatment  sludges  generated  in  the  production  of 

creosote  . . 

K036  . 

Still  bottoms  from  toluene  reclamation  distillation  in  the  pro¬ 
duction  ofdisulfoton . 

K037  . 

Wcistewater  treatment  sludges  from  the  production  of 

disuHoton  . . 

K038  . 

Wastewater  from  the  washing  and  strip)ping  of  phorate  produc¬ 
tion  . 


Repxrtable 
quantity  (RQ) 
fiouTKls  (kilo¬ 
grams) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

10  (4.54) 

1000  (454) 
10  (4.54) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 
10  (4.54) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4  54) 


31848  Federal  Register  /  Vol.  59,  No.  117  /  Monday,  June  20,  1994  /  Rules  and  ■  Regulations 


Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 


K039  . 

Fitter  cake  from  the  filtration  of  diethylphosphorodithioic  acid 

the  production  of  phorate . 

K040  . 

Wastewater  treatment  sludge  from  the  production  of  phorate 


Syrxjnyms 


Reportable 
quantity  (RQ) 
(Munds  (kilo¬ 
grams) 


10  (4.54) 


in 


10(4.54) 


K041  . - . 

Wastewater  treatment  sludge  from  the  production  of 
toxaphene  . 


1  (0.454) 


K042 


10(4  54) 


Heavy  ends  or  distillation  residues  from  the  distillation  oi 

tetrachlorobenzene  in  the  production  of  2,4,5-T . 

K043  . . . 

2.6-dichlorophenol  waste  from  the  production  of  2,4-D  . 

K044  . 

Wastewater  treatment  sludges  from  the  manufacturing  and 

processing  of  explosives . 

K045  . 

Spent  carbon  from  the  treatment  of  wastewater  containing  ex¬ 
plosives  . 

K046  . 

Wastewater  treatment  sludges  from  the  manufacturing,  formu¬ 
lation  and  loading  of  lead-based  initiating  compounds  . 

K047  . 


10(4.54) 
10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 


Pink/red  water  from  TNT  operations . 

K048  . 

Dissolved  air  flotation  (DAF)  float  from  the  petroleum  refining 

industry . 

K049  . 

Slop  oil  emulsion  solids  from  the  petroleum  refining  industry  ... 

K050  . 

Heal  exchanger  bundle  cleaning  sludge  from  the  petroleum  re¬ 
fining  industry . 

K051  . - . 

API  separator  sludge  from  the  petroleum  refining  iridustry  . 

K052  . . . 

Tank  bottoms  (leaded)  from  the  petroleum  refining  industry . 

K060  . 

AmrTX>nia  still  lime  sludge  from  coking  operations . 

K061  . . . 

Emission  control  dust/sludge  from  the  primary  production  of 

steel  in  electric  furnaces . 

K062  . . . 

Spent  pickle  liquor  generated  by  steel  finishing  operations  of 

facilities  within  the  iron  and  steel  industry . 

K064  . 

Acid  plant  blowdown  slurry/sludge  resulting  from  thickening  of 

blowdoen  slurry  from  primary  copper  production . 

K065  . 

Surface  impourxfrnent  solids  contained  in  and  dredged  from 

surface  impoundments  at  primary  lead  smelting  facilities . 

K066  . n . 

Sludge  from  treatment  of  process  wastewater  and  /or  acid 

plant  blowdown  from  primary  zinc  production . 

K069  . . . 

Emissicn  control  dust/sludge  from  secondary  lead  smelting . 

K071  . 

Brine  purification  mods  from  the  mercury  cell  process  in  chlo¬ 
rine  production,  where  separately  prepunfied  brine  is  rK)t 

used  . 

K073  . 

Chlorinated  hydrocarbon  waste  from  the  purification  step  of 
the  diaphragm  cell  process  using  graphite  anodes  m  chlo¬ 
rine  production . 

K083  . 

Distillation  bottoms  from  aniline  extraction . 

K084  . 

Wastewater  treatment  sludges  generated  during  the  produc¬ 
tion  of  veterinary  pharmaceuticals  from  arsenic  or  organo- 
arsenic  compounds . 


10  (4  54) 

10  (4.54) 
10  (4  54) 

10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4  54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 
1  (0.454) 

10  (4.54) 

100  (45.4) 
1  (0.454) 
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Table  1.— Hazardous  Substances  Other  Than  RAOiONUCLiDES—Continued 


Hazcirdous  substance 


K085  . . ; . : . . 

Distillation  or  fractionation  column  bottoms  from  the  production 

of  chlorobenzenes . 

K086  . . . 

Solvent  washes  and  sludges,  caustic  washes  amd  sludges,  or 
water  washes  arxl  sludges  from  cleaning  tubs  and  equip¬ 
ment  used  in  the  formulation  of  ink  from  pigments,  driers, 

soaps,  and  stabilizers  containirtg  chromium  and  lead  . 

K087  . . . . 

Decanter  tank  tar  sludge  from  coking  operations . 

K088  . 

Spent  podiners  from  primary  aluminum  reduction . 

K090  . . . 

Emission  control  dust  or  sludge  from  ferrochromiumsilicon  pro¬ 
duction . . . 

K091  . 

Emission  control  dust  or  sludge  from  ferrochromium  produc¬ 
tion . . . 

K093  . . . 

Distillation  light  ends  from  the  production  of  phthalic  anhydride 

from  ortho-xylene  . 

K094  . 

Distiliation  bottonrrs  from  the  production  of  phthalic  anhydride 

from  ortho-xylene . 

K095  . 

Distillation  bottoms  from  the  production  of  1,1,1- 

trichloroethane . 

K096  . 

Heavy  ends  from  the  heavy  ends  column  from  the  production 

of  1,1,1-trichloroethane . 

K097  . . 

Vacuum  stripper  discharge  from  the  chlordane  chlorinator  in 

the  production  of  chlordane . 

K098  . . 

Untreated  process  wastewater  from  the  production  of 

toxaphene  . . . 

K099  . . . 

Untreated  wastewater  from  the  production  of  2,4-D . 

K100  . 

Waste  leaching  solution  from  acid  leaching  of  emission  control 

dust/sludge  from  secondary  lead  smelting . 

K101  . 

Distillation  tar  residues  from  the  distillation  of  aniline-based 
compounds  in  the  production  of  veterinary  pharmaceuticals 

from  arsenic  or  organo-arsenic  compounds . 

K102  . 

Residue  from  the  use  of  activated  carbon  for  decolorization  in 
the  production  of  veterinary  pharmaceuticals  from  arsenic  or 

organo-arsenic  compounds  . 

K103  . . . 

Process  residues  from  aniline  extraction  from  the  production  of 

aniline . 

K104  . 

Combined  wastewater  streams  generated  from  nitrobenzene/ 

aniline  chlorobenzenes  . 

K105  . 

Separated  aqueous  stream  from  the  reactor  product  washing 

step  in  the  production  of  chlorobenzenes  . 

K106  . . . 

Wastewater  treatment  sludge  from  the  mercury  ceil  process  in 

chlorine  production . 

K107  . 

Column  bottoms  from  product  seperation  from  the  production 
of  1,1-dimethylhydrazine  (UDMH)  from  carboxylic  acid 

nydrazines . 

K108  . 

Condensed  column  overheads  from  product  seperation  and 
conder^cd  reator  vent  gases  from  the  production  of  1,1- 
dimethylhydrazine  (UDMH)  from  carboxylic  acid  hydrazides  . 


ReportJible 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

10  (4.54) 
10  (4.54) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

10  (4.54) 
10  (4.54) 

1  (0.454) 

1  (0.454) 

100  (45.4) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 

10  (4.54) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazardous  substance 

Synonyms 

K109  . 

Spent  fitter  cartidges  from  product  purification  from  the  produc¬ 
tion  of  1,1-dimethylhydrazine  (UDMH)  from  carboxylic  acid 

hydazides . 

K110  . 

Condensed  column  overheads  from  intermediate  seperation 
from  the  production  of  1,1-dimethylhydrazines  (UDMH)  from 

carboxylic  acid  hydrazides . 

Kill  . 

Product  washwaters  from  the  production  of  dinitrotoluene  via 

nitration  of  toluene . 

K112  . 

Reaction  by-product  water  from  the  drying  column  in  the  pro¬ 
duction  of  toluenediamine  via  hydrogenation  of  dinitrotolu¬ 
ene . . . 

K113  . 

Condensed  liquid  light  ends  from  the  purification  of 
toluenediamine  in  the  production  of  to'uenediamine  via  hy¬ 
drogenation  of  dinitrotoluene . 

K114  . 

Vicinals  from  the  purification  of  toluenediamine  in  the  produc¬ 
tion  of  toluenediamine  via  hydrogenation  of  dinitrotoluene.  ... 
K115  . 

Heavy  ends  from  the  purification  of  toluenediamine  in  the  pro¬ 
duction  of  toluenediamine  via  hydrogenation  of  dinitrotolu¬ 
ene . 

K116  . . . 

Organic  condensate  from  the  solvent  recovery  column  in  the 
production  of  toluene  diisocyanate  via  phosgenation  of 
toluenediamine . 

K117  . 

Wastewater  from  the  reaction  vent  gas  scrubber  in  the  produc¬ 
tion  of  ethylene  bromide  via  bromination  of  ethene . 

K11R . 

Spent  absorbent  solids  from  purification  of  ethylene  dibromide 

in  the  production  of  ethylene  dibromide . 

K123  . 

Process  wastewater  (including  supemates,  filtrates,  and 
washwaters)  from  the  production  of 

ethylenebisdithiocarbamic  acid  and  its  salts . 

K124  . 

Reactor  vent  scrubber  water  from  the  production  of 

ethylenebisdithiocarbamic  acid  and  its  salts . 

K125  . 

Filtration,  evaporation,  and  centrifugation  solids  from  the  pro¬ 
duction  of  ethylenebisdithiocarbamic  acid  and  its  salts . 

K126  . 

Baghouse  dust  and  floor  sweepings  in  milling  and  packaging 
operations  from  the  production  or  formulation  of 

ethylenebisdithiocarbamic  acid  and  its  salts . 

K131  . 

Waste  water  from  the  reactor  and  spent  sulfuric  acid  from  the 

acid  dryer  in  the  production  of  methyl  bromide . 

K132  . 

Spent  absorbent  and  wastewater  solids  from  the  production  of 
methyl  bromide  . 

K136  . 

Still  bottoms  from  the  purification  of  ethylene  dibromide  in  the 
production  of  ethylene  dibromide  via  bromination  of  ethene. 
K141  . 

K142  . ; . 

K143  . . 

K144  . . . 

K145  . . . 

K147  . 

K148  . 

K149  . 

K150  . . . 

Reportable 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

*0  (4.54) 

10  (4.54) 

10  (4.54) 
10  (4.54) 

10  (4.54) 

10  (4.54) 
10  (4.54) 

10  (4.54) 

1  (0.454) 
1  (0.454) 
10  (4.54) 

10  (4.54) 
10  (4.54) 
10  (4.54) 


100  (45.4) 


1000  (454) 


1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.5;) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides — Continued 


Hazardous  substance 

Synonyms 

Reportabie 
quantity  (RQ) 
pounds  (kilo¬ 
grams) 

K151  . . . 

10  (4.54) 

I  Footnotes: 

C  The  RQ  for  these  hazardous  substances  is  limited  to  those  pieces  of  the  metal  having  a  diameter  smaller  than  100  micrometers  (0.004 
inches) 

I  cc  The  RQ  for  asbestos  is  limited  to  friable  forms  only 

1  @  Indicates  that  the  name  was  added  by  RSPA  because  (1)  the  name  is  a  synonym  for  a  specific  hazardous  substance  and  (2)  the  name  ap¬ 

pears  in  the  Hazardous  Materials  Table  as  a  proper  shipping  name. 


***** 

(FR  Doc.  94-14785  Filed  6-17-94;  8;45  am! 
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Work  Opportunities;  Urban/Rural 
Opportunities  Grants;  Application 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Job  Training  Partnership  Act:  School- 
to*Work  Opportunit'es;  Urban/Rural 
Opportunities  Grants;  Application 
Procedures 

AGENCY:  Employment  and  Training 
Administration,  Labor.  Office  of 
Vocational  and  Adult  Education, 
Education. 

ACTION:  Nc‘;ce  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA).  _ 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  This  notice 
announces  the  competition  for  Urban/ 
Rural  Opportunities  Grants  financed 
under  the  authority  of  Title  IV  of  the  Job 
Training  Partnership  Act,  to  enable  local 
partnerships  serving  youth  who  reside 
or  attend  school  in  high  poverty  areas  to 
begin  development  and  implementation 
of  School-to-Work  Opportunities 
initiatives  in  high  poverty  areas  of  urban 
and  rural  communities.  These  initiatives 
will  offer  young  Americans  in  such 
communities  access  to  School-to-Work 
Opportunities  programs  specifically 
designed  to  address  barriers  to  their 
successful  participation  in  such 
programs  and  to  prepare  them  for  first 
jobs  in  hig’  'kill,  high-wage  careers  and 
further  postsecondary  education  and 
training. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commending  June  20, 
1994.  The  closing  date  for  receipt  of 
applications  is  (60  days  finm  date  of 
publication),  at  2  p.m.  (Eastern  Time)  at 
the  address  below.  Telefacsimile  (FAX) 
applications  will  not  be  honored. 
ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #17.249),  Washington, 
DC  20202-4725. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Banfield,  U.S.  (Department  of 
Education,  telephone:  (202)  205-8838 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Section  A.  Purpose 

The  U.S.  Departments  of  Labor  and 
Education  are  conducting  separate 
competitions  for  grants  to  States  that  are 
prepared  to  implement  statewide 
School-to-Work  Opportunities  systems. 


to  local  partnerships  that  are  prepared 
to  implement  local  School-to-Work 
Opportunities  initiatives,  and  to  local 
partnerships  that  serve  high  poverty 
areas  and  that  are  also  prepared  to 
develop  and  implement  local  School-to- 
Work  Opportunities  initiatives  in  these 
areas.  This  notice  announces  the 
competition  for  Urban/Rural 
opportunities  Grants.  Grants  under  this 
competition  will  be  financed  under  title 
IV  of  the  Job  Training  Partnership  Act 
to  enable  local  partnerships  to  begin 
implementation  of  School-to-Work 
Opportunities  initiatives  in  high  poverty 
areas  of  urban  and  rural  communities. 

Partnerships  in  high  poverty  areas 
face  particular  challenges  in 
implementing  School-to-Work 
Opportunities  initiatives: 

1.  There  are  few  large  private  or 
public  employers  in  high  poverty  areas, 
making  it  more  difficult  to  secure 
employer  participation,  work-based 
learning  opportunities,  and  career-track 
jobs  for  youth  who  complete  a  School- 
to-Work  Opportunities  program. 
Therefore,  creative  strategies  must  be 
developed  to  fully  utilize  the  capacity  of 
local  institutions  to  include  a  variety  of 
alternative  work-based  learning 
environments  and  to  support  intensive 
efforts  to  enhance  diverse  employer 
involvement. 

2.  Dropout  rates  of  schools  in  high 
poverty  areas  in  many  cases  are  over  50 
percent,  amd  interventions  to  improve 
schools  may  need  to  begin  in  the 
elementary  or  middle  school  years. 
School-to-Work  Opportunities  programs 
can  provide  more  relevant  and  engaging 
school-based  and  work -based  activities 
which  can  encourage  youth  to  remain  in 
school  until  completion. 

3.  Students  at  schools  in  high  poverty 
areas  will  be  poorer  and  may  be  much 
less  aware  of  college  opportunities  than 
students  in  other  areas.  This,  coupled 
with  financial  constraints,  may  make 
them  more  likely  to  seek  immediate  job 
placement  prior  to  or  immediately  upon 
high  school  graduation,  regardless  of 
whether  those  jobs  have  potential  for 
long-term  career  opportunities. 

4.  In  most  high  poverty  area 
neighborhoods,  peer  pressure  is  a  strong 
force  which  does  not  necessarily 
promote  achievement.  School-to-Work 
Opportunities  programs  that  offer 
alternative  learning  environments  and 
creative  approaches  to  academic  and 
technical  subjects  can  make  success  in 
school  more  attractive  to  these  youth. 

5.  Youth  in  high  poverty  areas  are 
likely  to  experience  pressure  from 
situations  outside  of  school  which  may 
affect  their  performance  in  school.  To 
turn  around  the  prevailing  negative 
forces  operating  on  youth,  School-to- 


Work  Opportunities  initiatives  in  these 
neighborhoods  will  need  to  be 
complemented  by  various  community¬ 
wide  interventions. 

6.  Schools  in  high  poverty  areas  are 
more  likely  to  have  students  of  diverse 
racial  and  ethnic  backgrounds  than 
schools  in  other  areas.  In  addition,  high 
poverty  area  schools  often  serve  a  higher 
percentage  of  students  with  distinctive 
learning  needs;  therefore,  School-to- 
Work  Opportunities  initiatives  in  these 
areas  should  be  designed  to  meet  the 
needs  of  these  youth. 

7.  Because  of  the  high  dropout  rates 
in  many  high  poverty  areas,  there  will 
be  proportionately  many  more  out-of¬ 
school  youth  in  these  areas  than  in  other 
communities.  School-to-Work 
Opportunities  initiatives  should  include 
linkages  with  institutions  that  meet  the 
special  needs  of  such  youth  by 
improving  their  ability  to  make  a 
transition  into  education  and/or 
employment. 

8.  The  quality  of  educational  and 
employment  opportunities  is  often 
uneven  among  high  poverty  area  youth, 
thus  requiring  that  careful  consideration 
be  given  to  enhancing  both  the  access 
and  availability  of  opportunities  to  all 
area  youth. 

Under  this  competition,  awards  will 
be  made  to  local  partnerships  serving 
youth  who  reside  or  attend  school  in 
high  poverty  areas  to  address  their 
special  needs  and  implement  local 
School-to-Work  Opportunities 
initiatives,  as  defined  in  this  notice. 
Approximately  $10  million  are  available 
for  awards  under  this  notice.  The 
Departments  expect  to  award  15  to  25 
12-month  grants.  The  amount  of  the 
awards  will  be  based  on  a  number  of 
factors,  including  the  scope,  quality, 
and  comprehensiveness  of  the  proposed 
initiative  and  the  size  of  the  population 
to  be  served.  While  there  are  no 
limitations  on  the  size  of  a  high  poverty 
area,  the  Departments  expect  that  the 
resources  available  for  individual  grants 
will  effectively  serve  areas  of  no  more 
than  50,000  in  population.  The 
Departments  are  not  bound  by  the 
estimates  in  this  notice. 

The  Departments  intend  to  conduct 
subsequent  competitions  for  Urban/ 
Rural  Opportunities  Grants,  on  an 
annual  basis,  under  the  recently  enacted 
“School-to-Work  Opportunities  Act  of 
1994."  A  local  partnership  shall  be 
eligible  to  receive  only  one  (1)  grant 
under  this  notice,  with  grant  renewals  to 
be  awarded  depending  upon  fund 
availability. 
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Section  B.  Application  Process 

J.  Eligible  Applicants 

A  local  entity  that  both  meets  the 
definition  of  "local  partnership”  and 
proposes  to  serve  youth  residing  in 
areas  meeting  the  definition  of  “high 
poverty  area”  in  section  B.7.  of  this 
notice  is  eligible  to  apply  for  an  Urban/ 
Rural  Opportunities  Grant.  An  eligible 
partnership  must  include  employers, 
representatives  of  local  educational 
agencies  and  local  postsecondary 
educational  institutions  (including 
representatives  of  area  vocational 
education  schools,  where  applicable), 
local  educators  (such  as  teachers, 
counselors,  or  administrators), 
representatives  of  labor  or^nizations  or 
nonmanagerial  employee 
representatives,  and  students.  Other 
entities  appropriate  to  effective 
development  and  implementation  of  the 
proposed  School- to- Work  Opportunities 
initiative,  particularly  community-based 
organizations  with  experience, 
expertise,  and  demonstrated  success  in 
addressing  the  needs  of  youth  within 
the  targeted  area,  should  also  be 
included  in  the  partnership. 

2.  Submission  of  Application 

Applicants  must  submit  an  original 
and  four  (4)  copies  of  the  application. 
The  application  shall  consist  of  two  (2) 
separate  parts: 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Application  for  Federal 
Assistance,”  and  SF  424A,  "Budget” 
(Appendix  A).  All  copies  of  the  424 
Form  must  have  original  signatures  of 
the  designated  fiscal  agent.  In  addition, 
the  budget  shall  include— on  a  separate 
page(s) — a  detailed  cost  break-out  of 
each  line  item  on  Budget  Form  424A. 
Assurances  and  Certifications 
(Appendix  B)  shall  also  be  included  in 
this  part. 

Part  II  shall  contain  the  application 
narrative  that  demonstrates  the 
applicant’s  plan  and  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Section  C.  No  cost  data  or  reference 
to  price  shall  be  included  in  this  part  of 
the  application.  In  order  to  assist 
applicants  in  tlie  preparation  of  their 
applications  and  to  facilitate  the 
expeditious  evaluation  by  the  panel, 
applicants  should  describe  their 
proposed  plan  in  light  of  each  of  the 
Selection  Criteria  in  Section  E  of  this 
notice. 

The  Departments  strongly  request  that 
applicants  limit  the  application 
narrative  to  no  more  than  40  double¬ 
spaced  pages,  on  one  side  only. 


3.  Late  Applications 

Any  application  received  after  the 
exact  time  specified  for  receipt  at  the 
office  designated  in  this  notice  will  not 
be  considered,  unless  it  is  received 
before  awards  are  made  and  it — 

(a)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or 

(b)  Was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service  to 
addressee  not  later  than  5  p.m.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
applications.  The  term  “worldng  days” 
excludes  weekends  and  Federal 
holidays. 

The  term  “post  marked”  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

4.  Hand-Delivered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  2:00  P.M.,  Eastern 
Time,  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will  not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  MUST  BE  RECEIVED 
by  the  above  specified  date  and  time. 

5.  Period  of  Performance 

The  period  of  performance  shall  be 
twelve  (12)  months  from  the  date  of 
award  by  the  Department  of  Labor. 

6.  Option  to  Extend 

These  Urban/Rural  Opportunities 
Grants  may  be  extended  for  four 
additional  years  at  the  discretion  of  the 
Federal  Government,  based  upon  the 
availability  of  funds  and  the 
demonstrated  progress  of  the  grantee  in 
implementing  a  S^ool-to-Work 
Opportunities  initiative. 

The  amount  of  Federal  funds,  if  any, 
that  are  added  to  a  grant  awarded  under 
this  notice  will  decrease  as  the  School- 
to-Work  Opportunities  initiative  serving 
the  high  poverty  area  is  incorporated 


into  the  statewide  School-to-Work 
Opportunities  system. 

7.  Definitions 

As  used  in  this  notice — 

“All  aspects  of  an  industry”4ncludes, 
with  respect  to  the  industry  or  industry 
sector  that  a  student  is  preparing  to 
enter,  planning,  management,  finances, 
technical  and  production  skills, 
underlying  principles  of  technology, 
labor  and  community  issues,  health  and 
safety  issues,  and  environmental  issues 
related  to  such  industry  or  industry 
sector; 

"All  students”  means  both  male  and 
female  students  from  the  broad  range  of 
backgrounds  and  circumstances, 
including  disadvantaged  students; 
students  with  diverse  racial,  ethnic,  or 
cultural  backgrounds;  American 
Indians;  Alaska  Natives;  Native 
Hawaiians;  students  with  disabilities; 
students  with  limited  English 
proficiency;  migrant  children;  school 
dropouts;  and  academically  talented 
students; 

"Career  guidance  and  counseling” 
means  programs — 

(a)  That  pertain  to  the  body  of  subject 
matter  and  related  techniques  and 
methods  organized  for  the  development 
in  individuals  of  career  awareness, 
career  planning,  career  decision-making, 
placement  skills,  and  knowledge  and 
understanding  of  local.  State,  and 
national  occupational,  educational,  and 
labor  market  needs,  trends,  and 
opportunities; 

(b)  That  assist  individuals  in  making 
and  implementing  informed  educational 
and  occupational  choices;  and 

(c)  That  aid  students  to  develop  career 
options  with  attention  to  surmounting 
gender,  race,  ethnic,  disability, 
language,  or  socioeconomic 
impediments  to  career  options  and 
encouraging  careers  in  nontraditional 
employment. 

“Career  major”  means  a  coherent 
sequence  of  courses  or  fields  of  study 
that  prepares  a  student  for  a  first  job  and 
that — 

■  (a)  Integrates  academic  and 
occupational  learning,  integrates  school- 
based  and  work-based  learning,  and 
establishes  linkages  between  secondary 
schools  and  postsecondary  educational 
institutions; 

(b)  Prepares  the  student  for 
employment  in  a  broad  occupational 
cluster  or  industry  sector, 

(c)  Typically  includes  at  least  two 
years  of  secondary  education  and  at 
least  one  or  two  years  of  post  secondary 
education; 

(d)  Provides  the  students,  to  the 
extent  practicable,  with  strong 
experience  in  and  understanding  of  all 
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aspects  of  the  industry  the  students  are 
planning  to  enter; 

(e)  Results  in  the  award  of — 

(1)  a  high  school  diploma  or  its 
equivalent,  such  as — 

(A)  a  general  equivalency  diploma:  or 

(B)  an  alternative  diploma  or 
certificate  for  students  with  disabilities 
for  whom  such  alternative  diploma  or 
certificate  is  appropriate; 

(2)  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and 

(.3)  a  skill  certificate;  and 

(0  May  lead  to  further  training,  such 
as  entry  into  a  registered  apprenticeship 
program,  or  may  lead  to  admission  to  a 
two-  or  four-year  college  or  university. 

"Elementary  school”  means  a  day  or 
residential  school  that  provides 
elementary  education,  as  determined 
under  State  law. 

"Employer”  includes  both  public  and 
private  employers; 

"High  poverty  area”  means  an  urban 
census  tract,  a  contiguous  group  of 
urban  census  tracts,  a  block  number  area 
in  a  nonmetropolitan  county,  a 
contiguous  group  of  block  number  areas 
in  a  nonmetropolitan  county;  or  an 
Indian  reservation  (as  defined  in  section 
403(9)  of  the  Indian  Child  Protection 
and  Family  Violence  Prevention  Act  (25 
U.S.C.  3202(9))),  with  a  poverty  rate  of 
20  percent  or  more  among  individuals 
who  have  not  attained  the  age  of  22,  as 
determined  by  the  Bureau  of  the  Census; 

"Local  educational  agency”  means  a 
public  board  of  education  or  other 
public  authority  legally  constituted 
within  a  State  for  either  administrative 
control  or  direction  of,  or  to  perform  a 
service  function  for,  public  elementary 
or  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 
political  subdivision  of  a  State,  or  such 
combination  of  school  districts  or 
counties  as  are  recognized  in  a  State  as 
an  administrative  agency  for  its  piiblic 
elementary  or  secondary  schools.  Such 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  or  secondary 
school; 

"Local  partnership”  means  a  local 
entity  that  is  responsible  for  local 
School-to-VVork  Opportunities  programs 
and  that — 

(a)  consists  of  employers, 
representatives  of  local  educational 
agencies  and  local  postsecondary 
educational  institutions  (including 
representatives  of  area  vocational 
education  schools,  where  applicable), 
loc:al  educators  (such  as  teachers, 
counselors,  or  administrators), 
representatives  of  labor  organizations  or 


nonmanagerial  employee 
representatives,  and  students;  and 

(b)  may  include  other  entities,  such 
as — 

(1)  employer  organizations; 

(2)  community-based  organizations; 

(3)  national  trade  associations 
working  at  the  local  levels; 

(4)  industrial  extension  centers; 

(5)  rehabilitation  agencies  and 
organizations; 

(6)  registered  apprenticeship  agencies; 

(7)  local  vocational  education  entities; 

(8)  proprietary  institutions  of  higher 
education  (as  defined  in  section  481(b) 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1088(b)))  that  continue  to  meet 
the  eligibility  and  certification 
requirements  under  Title  IV  of  such  Act 
(20  U.S.C.  1070etseq.); 

(9)  local  government  agencies; 

(10)  parent  organizations; 

(11)  teacher  organizations; 

(12)  vocational  student  organizations: 

(13)  private  industry  councils 
established  under  section  102  of  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1512); 

(14)  Federally  recognized  Indian 
tribes,  Indian  organizations,  and  Alaska 
Native  villages  within  the  meaning  of 
the  Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1601  et  seq.):  and 

(15)  Native  Hawaiian  entities. 

"Postsecondary  education  institution” 

means  an  in.stitution  of  higher  education 
(as  such  term  is  defined  in  section  481 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1088))  which  continues  to  meet 
the  eligibility  and  certification 
requirements  under  Title  IV  of  such  Act 
(20  U.S.C.  1070  et  seq.); 

"Registered  apprenticeship  agency” 
means  the  Bureau  of  Apprenticeship 
and  Training  in  the  Department  of  Labor 
or  a  State  apprenticeship  agency 
recognized  and  approved  by  the  Bureau 
of  Apprenticeship  and  Training  as  the 
appropriate  body  for  State  registration 
or  approval  of  local  apprenticeship 
programs  and  agreements  for  Federal 
purposes; 

"Registered  apprenticeship  program” 
means  a  program  registe.''ed  by  a 
registered  apprenticeship  agency; 

"School  dropout”  means  a  youth  who 
is  no  longer  attending  any  school  and 
who  has  not  received  a  secondary 
school  diploma  or  a  certificate  from  a 
program  of  equivalency  for  such  a 
diploma; 

"School  site  mentor”  means  a 
professional  employed  at  a  school  who 
is  designated  as  the  advocate  for  a 
particular  student,  and  who  works  in 
consultation  with  classroom  teachers, 
counselors,  related  services  personnel, 
and  the  employer  of  the  student  to 
design  and  monitor  the  progress  of  the 


School-to-Work  Opportunities  program 
of  the  student. 

“Secondary  school”  means — 

(a)  a  nonprofit  day  or  residential 
school  that  provides  secondary 
education,  as  determined  tmder  State 
law,  except  that  it  does  not  include  any 
education  provided  beyond  grade  12; 
and 

(b)  a  Job  Corps  center  under  part  B  of 
Title  IV  of  the  Job  Training  Partnership 
Act  (29  U.S.C.  1691  et  seq.); 

“Skill  certificate”  means  a  portable, 
industry  -recognized  credential  issued 
by  a  School-to-VVork  Opportunities 
program  under  an  approved  State  plan, 
that  certifies  that  a  student  has  mastered 
skills  at  levels  that  are  at  least  as 
challenging  as  skill  standards  endorsed 
by  the  National  Skill  Standards  Board 
establi.shed  under  the  National  Skill 
Standards  Act  of  1994,  except  that  until 
such  skill  standards  are  developed,  the 
term  “skill  certificate”  means  a 
credential  issued  under  a  process 
described  in  the  approved  State  plan; 

“State”  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau;  and 

“Workplace  mentor”  means  an 
employee  or  other  individual,  approved 
by  the  employer  at  a  workplace,  who 
possesses  the  skills  and  knowledge  to  be 
mastered  by  a  student,  and  who 
instruct^  the  student,  critiques  the 
performance  of  the  student,  challenges 
the  student  to  perform  well,  and  works 
in  consultation  with  classroom  teachers 
and  the  employer  of  the  student. 

Section  C.  Statement  of  Work 
Part  I.  Background 

^The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to 
help  its  youth  acquire  the  knowledge, 
skills,  abilities,  and  information  about 
the  labor  market  necessary  to  make  an 
effective  transition  ft-om  school  to 
career-oriented  work.  Three-fourths  of 
America’s  high  school  students  do  not 
attain  four-year  college  degrees.  Many  of 
them  do  not  possess  the  basic  academic 
and  occupational  skills  necessary  for 
entry  into  high-skill,  high-wage  careers 
in  the  changing  workplace  or  to  pursue 
further  cdtication. 

In  order  to  create  a  national 
framework  for  high-quality,  statewide 
school-to-work  transition  systems  that 
enable  young  Americans  to  identify  and 
navigate  paths  to  productive  and 
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progressively  more  rewarding  roles  in 
the  workpla^,  the  Secretaries  of 
Education  and  Labor  have  developed 
the  School-to-Work  Opportunities 
initiative.  Under  this  initiative,  whidi  is 
based  on  the  recently  enacted  “School- 
to-Work  Opportunities  Act  of  1994,”  the 
Uepartinents  of  Education  and  Labor  are 
using  current  legislative  authority  in 
fiscal  year  1994  to  begin  the 
development  and  implementation  of 
.statewide  School-to-Work  Opportunities 
systems  in  every  State. 

Helping  youth  who  reside  or  attend 
school  in  impoverished  rural  and  urban 
communities  navigate  paths  to 
productive  and  progressively  more 
rewarding  roles  in  the  workplace  will 
require  extraordinary  efforts  due  to  the 
distinctive  needs  and  limited  resources 
in  such  areas.  Within  high  poverty 
areas,  existing  family  and  community 
resources  are  often  severely  strained; 
traditional  educational  experiences  in 
the  schools  fail  to  motivate  many 
students  to  learn;  high  rates  of 
joblessness  and  dependency  exist 
among  adults,  restricting  the  number  of 
positive  role  models;  and  access  to  high- 
skill,  high-wage  jobs  and  postsecondary 
edur.ation  and  training  is  severely 
limited.  In  order  to  permit  a 
concentration  of  resources  to  address 
such  barriers  affecting  the  educational 
and  training  experiences  of  youth  in 
high  poverty  areas,  the  Departments  are 
conducting  the  competition  announced 
in  this  notice  to  award  grants  to  local 
partnerships  serving  youth  who  reside 
or  attend  school  in  urban  or  rural  high 
poverty  areas  to  develop  and  implement 
local  School-to-Work  Opportunities 
initiatives  that  meet  the  requirements 
established  in  the  notice. 

The  overall  purpose  of  the  School-to- 
Work  Opportunities  initiative  is  to 
support  the  development  and  initial 
stages  of  implementation  of  statewide 
School-to-Work  Opportunities  systems 
within  which  local  partnerships  will 
apply  to  the  State  for  funds  to  develop 
programs.  Under  the  initiative,  each 
State  is  expected  to  receive  a  State 
Implementation  Grant,  described  below 
in  “Grant  Program  Schedule,”  under 
which  the  State  will  be  required  to 
expand  the  State’s  School-to-Work 
Opportunities  system  over  time  to  cover 
all  geographic  areas  of  the  State, 
including  those  with  high 
concentrations  of  poor  and 
disadvantaged  youth.  However,  through 
separate  competitions,  local 
partnerships — including  those  serving 
youth  who  reside  or  attend  school  in  a 
high  poverty  area — may  apply  directly 
to  the  Federal  Government. 

It  is  expected  that  the  States  will 
Iwnefit  from  the  experiences  of  the  local 


partn^hips  and  may  incorptHrate 
successful  elements  of  local  initiatives 
into  their  statewide  systems.  Local  and 
State  programs  may  be  developed  by 
enhancing  existing  programs  such  as 
tech-prep  education,  career  academies, 
youth  apprenticeship,  cooperative 
education,  school-to-apprenticeship. 
and  business-education  compacts. 
However,  the  purpose  of  funding  under 
the  School-to-Work  Opportunities 
initiative  is  not  simply  to  augment 
existing  programs,  but  rather  to  build 
statewide  systems  that  provide 
opportunities  for  all  students  to  achieve 
the  benefits  and  outcomes  of  the  School- 
to-Work  Opportunities  initiative. 
Building  comprehensive  systems  will 
likely  involve  a  combination  of 
enhancing  existing  programs, 
establishing  linkages  among  them,  and 
developing  an  effective  framework  that 
connects  both  existing  and  new 
programs  in  a  meaningful  way. 

Youth  in  urban  and  rural  high  poverty 
areas  may  require  academic  and  needs 
assessments  prior  to  participation  in 
School-to-Work  Opportunities  programs 
so  that  any  skill  deficiencies  may  be 
identified  and  elevated  to  grade-level 
performance  and  any  participation 
barriers  may  be  alleviated.  Due  to  such 
additional  measures  that  may  need  to  be 
taken  prior  to  local  program 
implementation  in  a  high  poverty  area 
and  to  the  often  high  incidence  of  at-risk 
youth  in  such  areas,  achieving  school- 
to-work  objectives  in  a  high  poverty  area 
may  take  more  time,  innovation,  and 
resources  than  in  those  local  areas 
where  the  incidence  of  high  poverty  is 
not  so  concentrated.  Although  the 
Departments  recognize  this,  the 
expected  outcomes  for  all  local  School- 
to-Work  Opportunities  initiatives  are  the 
same.  In  addition,  since  the  overall 
purpose  of  funding  under  the  School-to- 
Work  Opportunities  initiative  is  to  build 
statewide  systems,  a  local  partnership 
serving  youth  who  reside  or  attend 
school  in  high  poverty  areas  will  be 
required  to  consult  with  the  State 
within  which  it  is  located  on  the  State’s 
plans  for  creating  a  statewide  School-to- 
VVork  Opportunities  system,  as  well  as 
consult  eventually  with  the  local 
partnership  in  the  State-designated 
geographic  area  within  which  it  is 
located.  The  purpose  of  such 
consultations  is  to  assure  that  School-to- 
Work  Opportunities  initiatives  funded 
under  this  notice  meet  the  same  high 
standards  and  lead  to  the  same 
outcomes  as  other  School-to-Work 
Opportunities  initiatives  throughout  the 
State. 


Grant  Program  Schedule 

The  Sciiool-to-Woik  Opportunities 
initiative  is  proceeding  on  two  funding 
tracks — (1)  during  fiscal  year  1994,  the 
initiative  is  being  funded  under  current 
legislative  authority  in  the  Job  Training 
Partnership  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act;  and  (2)  for  fiscal  year 
1995  and  beyond,  it  will  be  funded 
under  the  recently  enacted  “School-to- 
Work  Opportunities  Act  of  1994.” 
However,  since  programs  begun  in  1994 
will  be  continued  in  fiscal  year  1995 
and  beyond,  the  Departments  have 
modeled  the  proposed  grant  program,  to 
the  extent  possible,  upon  the  recent 
legislation.  The  funds  will  be  made 
available  through  a  grants  program 
administered  cooperatively  by  the 
Department  of  Education  and  the 
Department  of  Labor  that  consists  of— 

(a)  State  Development  Grants,  which 
have  been  awarded  to  each  State  for 
developing  a  statewide  School-to-Work 
Opportunities  plan; 

(b)  State  Implementation  Grants, 
awarded  competitively  to  States  that  can 
demonstrate  substantial  ability  to  begin 
full-scale  operations  and  implement  the 
Statewide  plan  (the  first  round  of  State 
Implementation  Grants  are  expected  to 
be  announced  in  June,  1994); 

(c)  Local  Partnership  Grants,  awarded 
competitively  to  localities  that  are 
prepared  to  implement  School-to-Work 
Opportunities  initiatives  (the  first  round 
of  Local  Partnership  Grants  are  expected 
to  be  announced  in  early  July.  1994); 

(d)  Urban/Rural  Opportunities  Grants, 
as  announced  in  this  notice,  awarded 
competitively  to  local  partnerships  to 
support  the  development  and 
implementation  of  School-to-Work 
Opportunities  programs  in  urban  and 
rural  areas  of  high  poverty;  and 

(e)  Grants  for  Territories  and  for 
Native  American  programs,  to  support 
School-to-Work  Opportunities 
initiatives  in  the  territories  and  for 
Indian  youth,  respectively. 

Local  partnerships  are  eligible  for 
direct  Federal  funding  to  implement 
programs  throughout  their  entire  local 
area  and  in  high  poverty  areas,  througlt 
separate  competitions,  in  the  current 
program  year.  The  intent  of  this  funding 
.strategy  is  to  begin  implementation  of 
local  School-to-Work  Opportunities 
initiatives  in  “leading  edge” 
communities  and  to  provide 
supplemental  resources  to  selected  local 
partnerships  serving  youth  residing  or 
attending  school  in  high  poverty  areas, 
even  if  the  States  in  which  they  are 
located  are  still  in  the  systems 
development  phase.  This  will  allow  a 
State  in  the  development  phase  to  learn 
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from  innovative  local  partnerships  in 
their  own  State  and  in  others  and  will 
build  incentives  for  States  and  localities 
to  work  together  to  maximize  funding 
within  the  State.  Local  partnerships  may 
apply  for  or  request  extensions  of 
Urban/Rural  Opportimities  Grants 
serving  high  poverty  areas  even  if  they 
receive  School-to-Work  Opportunities 
funding  through  State  grants  or  through 
direct  Federal  funding.  The  Urban/Rural 
Opportunities  Grants  are  in  addition  to 
other  funds  for  which  the  local 
partnership  may  be  eligible. 

A  local  partnership  applying  for  a 
Urban/Rural  Opportunities  grant  under 
this  competition  should  consult  with 
the  State  at  the  earliest  possible  time. 
These  consultations  will  permit  local 
initiatives  to  be  designed  so  that  they 
are,  or  will  be,  consistent  with  State 
plans  for  a  comprehensive  statewide 
School-to-Work  Opportunities  system. 
The  current  funding  strategy  could 
result  in  a  State,  a  local  partnership,  and 
a  local  partnership  serving  youth  who 
reside  or  attend  s^ool  in  a  high  poverty 
area  each  receiving  a  competitive 
implementation  grant  award  in  1994. 
Therefore,  the  possibility  exists  that  an 
Urban/Rural  Opportunities  Grant  may 
be  awarded  to  a  partnership  serving 
youth  residing  or  attending  school  in  a 
high  poverty  area  that  is  located  within 
the  jurisdiction  or  a  larger  local 
partnership  and  within  a  State  that  each 
receive  Implementation  Grants.  Thus, 
consultation  and  coordination  among 
the  grantees  are  essential  to  the  creation 
of  a  comprehensive  statewide  system 
that  provides  opportunities  for  all 
students  to  participate  in  School-to- 
Work  Opportunities  initiatives  that  meet 
the  same  high  standards. 

Part  II.  Program  Description 

o.  Objectives 

The  School-to-Work  Opportunities 
initiative  provides  for  a  substantial 
degree  of  State  and  local  flexibility  and 
experimentation,  but  all  State  systems 
and  individual  local  initiatives  will 
share  several  common  features  and 
basic  program  components  as  required 
by  the  “School-to-Work  Opportunities 
Act  of  1994.”  A  local  School-to-Work 
Opportunities  initiative  under  this 
competition  must  include  the  following 
common  features  and  basic  program 
components: 

1.  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

(a)  The  integration  of  school-based 
learning  and  work-based  learning; 

(b)  The  integration  of  academic  and 
occupational  learning;  and 


(c)  The  establishment  of  effective 
linkages  between  secondary  and  post 
secondary  education. 

2.  School-to-Work  Opportunities 
programs  will — 

Provide  participating  students 
with  the  opportunity  to  complete  career 
mmors; 

(b)  Incorporate  the  program 
components  described  below  {school- 
based  learning,  work-based  learning, 
and  connecting  activities); 

(c)  Provide  participating  students,  to 
the  extent  practicable,  with  strong 
experience  in  and  understanding  of  all 
aspects  of  the  industry  the  students  are 
preparing  to  enter;  and 

(a)  Provide  all  students  with  equal 
access  to  the  full  range  of  such  program 
components  (including  both  school- 
based  and  work-based  learning 
components)  and  related  activities,  such 
as  recruitment,  enrollment,  and 
placement  activities,  except  that  nothing 
in  this  notice  shall  be  construed  to 
provide  any  individual  with  an 
entitlement  to  services. 

3.  School-to-Work  Opportunities 
programs  must  incorporate  three  basic 
program  components: 

School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 
at  the  earliest  possible  age,  but  not  later 
than  the  7th  grade)  in  order  to  help 
students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
including  those  options  that  may  not  be 
traditional  for  their  gender,  race,  or 
ethnicity; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade; 

•  A  program  of  study  designed  to 
meet  the  same  academic  content 
standards  the  State  has  established  for 
all  students,  including,  where 
applicable,  standards  established  under 
the  Goals  2000:  Educate  America  Act, 
and  to  meet  the  requirements  necessary 
to  prepare  a  student  for  postsecondary 
education  and  the  requirements 
necessary  to  earn  a  skill  certificate; 

•  A  program  of  instruction  and 
curriculum  that  integrates  academic  and 
vocational  learning  (including  applied 
methodologies  and  team-teaching 
strategies),  and  incorporates  instruction, 
to  the  extent  practicable,  in  all  aspects 
of  an  industry,  appropriately  tied  to  the 
career  of  a  participant; 

•  Regularly  scheduled  evaluations 
involving  ongoing  consultation  and 
problem  solving  with  students  and 
school  dropouts  to  identify  their 
academic  strengths  and  weaknesses, 
academic  progress,  workplace 


. .  .  ^ 

knowledge,  goals,  and  the  need  for 
additional  learning  opportunities  to 
master  core  academic  and  vocational 
skills;  and 

•  Procedures  to  facilitate  the  entry  of 
students  participating  in  a  School-to- 
Work  Opportunities  program  into 
additional  training  or  postsecondary 
education  programs,  as  well  as  to 
facilitate  the  transfer  of  the  students 
between  education  and  training 
programs. 

(b)  Work -based  learning,  that 
includes — 

(1)  Mandatory  activities — 

Work  experience; 

•  A  planned  program  of  job  training 
and  work  experiences  (including 
training  related  to  pre-employment  and 
employment  skills  to  be  mastered  at 
progressively  higher  levels)  that  are 
coordinated  with  learning  in  the  school- 
based  learning  component  described 
above  and  are  relevant  to  the  career 
majors  of  students  and  lead  to  the  award 
of  skill  certificates; 

•  Workplace  mentoring; 

•  Instruction  in  general  workplace 
competencies,  including  instruction  and 
activities  related  to  developing  positive 
work  attitudes,  and  employability  and 
participative  skills;  and 

•  Broad  instruction,  to  the  extent 
practicable,  in  all  aspects  of  the 
industry. 

(2)  Permissible  activities— Such 
component  may  include  such  activities 
as  paid  work  experience,  job  shadowing, 
school-sponsored  enterprises,  or  on-the- 
job  training. 

(c)  Connecting  Activities,  that 
include — 

•  Matching  students  with  the  work- 
based  teaming  opportunities  of 
employers; 

•  Providing,  with  respect  to  each 
student,  a  school  site  mentor  to  act  as 
a  liaison  among  the  student  and  the 
employer,  school,  teacher,  school 
administrator,  and  parent  of  the  student, 
and,  if  appropriate,  other  community 
partners; 

•  Providing  technical  assistance  and 
services  to  employers,  including  small- 
and  medium-sized  businesses,  and  other 
parties  in — 

(A)  Designing  school-based  learning 
components  as  described  above,  work- 
based  learning  components  as  described 
above,  and  counseling  and  case 
management  services;  and 

(B)  Training  teachers,  workplace 
mentors,  school  site  mentors,  and 
counselors; 

•  Providing  assistance  to  schools  and 
employers  to  integrate  school-based  and 
work-based  learning  and  integrate 
academic  and  occupational  learning 
into  the  program; 
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•  Encouraging  the  active  participation 
of  employers,  in  cooperation  with  local 
education  officials,  in  the 
implementation  of  local  activities 
described  in  this  Part  as  school-based 
learning,  work-based  learning,  or 
connecting  activities; 

(A)  Providing  assistance  to 
participants  who  have  completed  the 
program  in  finding  an  appropriate  job, 
continuing  their  education,  or  entering 
into  an  additional  training  program;  and 

(B)  Linking  the  participants  with 
other  community  services  that  may  be 
necessary  to  assure  a  successful 
transition  from  school  to  work; 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcomes  of  participants  in  the  School- 
to-Work  Opportunities  program,  to  the 
extent  practicable,  on  the  basis  of 
socioeconomic  status,  race,  gender, 
ethnicity,  culture,  and  disability,  and  on 
the  basis  of  whether  the  participants  are 
students  with  limited-English 
proficiency,  school  dropouts, 
disadvantaged  students,  or  academically 
talented  students;  and 

•  Linking  youth  development 
activities  under  the  School-to-Work 
Opportunities  program  with  employer 
and  industry  strategies  for  upgrading  the 
skills  of  their  workers. 

b.  Scope 

As  noted  above  in  Section  A, 
“Purpose,”  a  local  partnership  in  a  high 
poverty  area  faces  particular  challenges 
and  must  identify  and  address  a  great 
variety  of  needs  of  the  youth  residing  or 
attending  school  in  these  areas.  The 
Departments  encourage  only 
applications  for  high  quality  School-to- 
Work  Opportunities  initiatives  that — 

1.  Propose  innovative  and  effective 
ways  to  deliver  the  common  features 
and  basic  program  components  defined 
above  in  Part  II.  a.,  “Objectives;” 

2.  Have  the  potential  to  serve  large 
numbers  of  students  who  reside  or 
attend  school  in  the  targeted  area; 

3.  Contain  coordinated  strategies  for 
serving  both  in-school  youth  and  school 
dropouts; 

4.  Demonstrate  strong  potential  for 
achieving  the  local  partnership’s 
planned  goals  and  outcomes,  acquiring 
significant  employer  involvement,  and 
maintaining  School-to-Work 
Opportunities  programs  after  Federal 
funding  ceases; 

5.  E^ibit  a  strong  awareness  of  the 
multiple  needs  of  the  students  within 
the  targeted  area  and  present  an 
effective  strategy  for  assessing  and 
addressing  those  needs; 

6.  Are  linked  to  efforts  to  produce 
schoolwide  reform; 


7.  Have  consulted  effectively  with  the 
State  on  the  consistency  of  the 
applicant’s  planned  activities  with  the 
State’s  plans  for  a  comprehensive 
statewide  School-to-Work  Opportunities 
system  and  have  a  feasible  plan  for 
working  with  the  State  to  assure 
consistency  with  the  State’s  approved 
plan;  and 

8.  Promote  coordination  and 
integration  with  other  human  services 
in  an  effort  to  provide  a  comprehensive 
array  of  services  to  high  poverty  area 
youth. 

c.  Examples  of  Allowable  Activities 

Funds  awarded  under  this 
competition  to  an  Urban/Rural 
Opportunities  local  partnership  may  be 
used  only  for  activities  undertaken  to 
implement  the  local  partnership’s  plan 
that  will  provide  opportunities  for 
students  to  participate  successfully  in  a 
School-to-Work  Opportunities  initiative. 
Among  the  activities  that  may  be 
conducted  with  funds  awarded  under 
an  Urban/Rural  Opportunities  Grant 
are — 

1.  Recruiting  and  providing  assistance 
to  employers,  including  small-  and 
medium-sized  businesses,  to  provide 
the  work-based  learning  components  in 
the  School-to-Work  Opportunities 
program; 

2.  Establishing  consortia  of  employers 
to  support  the  School-to-Work 
Opportunities  program  and  provide 
access  to  jobs  related  to  the  career 
majors  of  students; 

3.  Supporting  or  establishing 
intermediaries  (selected  from  among  the 
members  of  the  local  partnership)  to 
perform  the  connecting  activities 
described  above  in  Part  II.  a., 
“Objectives,”  and  to  provide  assistance 
to  students  and  school  dropouts  in 
obtaining  jobs  and  further  education 
and  training; 

4.  Designing  or  adapting  school 
curricula  that  can  be  used  to  integrate 
academic,  vocational,  and  occupational 
learning,  school-based  and  work-based 
learning,  and  secondary  and 
postsecondary  education  for  all  students 
in  the  area  served; 

5.  Providing  training  to  work-based 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  regarding 
student  performance; 

6.  Est^lishing,  in  schools 
participating  in  a  School-to-Work 
Opportunities  program,  a  graduation 
assistance  program  to  assist  at-risk 
students,  low-achieving  students,  and 
students  with  disabilities,  in  graduating 
from  high  school,  enrolling  in 
postsecondary  education  or  training, 
and  finding  or  advancing  in  jobs; 


7.  Providing  career  exploration  and 
awareness  services,  counseling  and 
mentoring  services,  college  awareness 
and  preparation  services,  and  other 
services  (beginning  at  the  earliest 
possible  age,  but  not  later  than  the  7th 
grade)  to  prepare  students  for  the 
transition  from  school  to  work; 

8.  Providing  supplementary  and 
support  services,  including  child  care 
and  transportation,  when  such  services 
are  necessary  for  participation  in  a  local 
School-to-Work  Opportunities  program; 

9.  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  skill  needs 
of  employers  to  identify  high-demand, 
high-wage  careers  to  target; 

10.  Integrating  school-based  and 
work-based  learning  into  existing  job 
training  programs  that  are  for  school 
dropouts; 

11.  Establishing  or  expanding  school- 
to-apprenticeship  programs  in 
cooperation  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors; 

12.  Assisting  participating  employers, 
including  small-  and  medium-sized 
businesses,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  learning  components; 

13.  Promoting  the  formation  of 
partnerships  between  elementary  and 
secondary  schools  (including  middle 
schools)  and  local  businesses  as  an 
investment  in  future  workplace 
productivity  and  competitiveness; 

14.  Designing  local  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  related  services 
personnel,  and  school  site  mentors, 
including  opportunities  outside  the 
classroom  that  are  at  the  worksite; 

15.  Enhancing  linkages  between  after¬ 
school,  weekend,  and  summer  jobs, 
career  exploration,  and  school-based 
learning; 

16.  Obtaining  the  assistance  of 
organizations  and  institutions  that  have 
a  history  of  success  in  working  with 
school  i-opouts  and  at-risk  and 
disadvantaged  youths  in  recruiting  such 
school  dropouts  and  youths  to 
participate  in  a  local  School-to-Work 
Opportunities  program; 

17.  Conducting  outreach  to  all 
students  in  a  language  and  manner  that 
most  appropriately  and  effectively 
meets  their  needs  and  responds  to  the 
needs  of  their  community; 

18.  Experimenting  with  providing 
work-based  learning  opportunities  both 
inside  and  outside  the  high  poverty 
area; 

19.  Establishing  in  conjunction  with 
average  daily  attendance  funds  and 
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JTPA  funds  an  alternative  school  for 
dropout  youth  or  chronic  truants; 

20.  E>eveloping  in  conjunction  with 
Chapter  1  or  other  funds  improvements 
in  the  elementary  and  middle  schools 
that  serve  the  high  poverty  area  in  order 
to  reduce  the  long-term  dropout  rate  of 
youth  residing  or  attending  school  in 
the  such  area; 

21.  Developing  and  implementing 
techniques  that  will  increase  the  college 
enrollment  of  youth  in  the  high  poverty 
area; 

22.  Utilizing  complementary 
initiatives  within  the  high  poverty  area, 
such  as  community  policing, 
comprehensive  sports  and  recreation 
programs,  after-s^ool  programs,  and 
community  development  activities;  and 

23.  Encouraging  youth  to  design  and 
initiate  work-based  learning  aciivities 
operated  within  a  school  setting. 

Part  III.  Application  Contents 

An  eligible  applicant  must  submit  an 
application  that  includes  the  following: 

a.  The  State’s  comments  on  the 
application.  The  local  partnership 
serving  a  higher  poverty  area  must 
submit  its  application  to  the  State  for 
review  and  comment  before  submitting 
the  application  to  the  Department.  Many 
States  have  designated  a  State  School- 
to-Work  Opportunities  contact. 
Applicants  should  call  the  office  of  their 
Governor  for  the  name  of  the  School-to- 
VVork  Opportunities  contact.  The 
Departments  expect  that  all  State 
School-to-Work  Opportunities  team 
members  (e.g.,  the  Governor;  the  State 
educational  agency;  the  State  agency 
officials  responsible  for  economic 
development,  employment,  job  training, 
and  {joksecondary  education;  and  other 
appropriate  officials  on  the  State  team) 
will  be  provided  an  opportunity  to 
review  and  comment  on  the  local 
partnership’s  application.  Of  particular 
importance  to  the  Departments  are  the 
State’s  comments  on  the  consistency  of 
the  local  partnership’s  planned 
activities  with  the  State’s  plans  for  a 
comprehensive  statewide  School-to- , 
Work  Opportunities  system  and  the 
relationship  of  any  proposed  activities 
with  other  local  plans,  especially  where 
the  grant  applicant  is  not  an  identified 
local  partnership  within  the  State 
system. 

The  State’s  comments  must  be 
included  in  the  local  partnership’s 
application;  however,  the  local 
partnership  may  submit  the  application 
without  State  comment  if  proof  of 
receipt  by  the  State  office  is  provided 
that  Ae  State  was  given  the  opportunity 
to  comment,  but  did  not  do  so  within 
ten  (10)  days  of  receiving  the  request.  A 
State’s  written  comments  received  by 


the  Department  after  this  time  will  still 
be  given  consideration,  if  received 
within  ten  (10)  days  of  the  closing  date 
for  receipt  of  applications  in  order  to  be 
considered,  although  the  local 
partnership  will  no  longer  be 
responsible  for  the  submission  of  the 
State’s  comments. 

b.  A  description  of  the  composition  of 
the  local  partnership  serving  youth  who 
reside  or  attend  school  in  high  poverty 
areas.  The  application  must  identify  the 
members  of  the  local  partnership,  which 
must  include  employers,  representatives 
of  local  educational  agencies  and  local 
postsecondary  educational  institutions 
(including  representatives  of  area 
vocational  education  schools,  where 
applicable),  local  educators  (such  as 
teachers,  counselors,  or  administrators), 
representatives  of  labor  organizations  or 
nonmangerial  employee  representatives, 
and  students,  and  may  include  others 
appropriate  to  effective  implementation 
of  the  proposed  School-to-Work 
Opportunities  initiative;  the  respective 
roles  of  each  member;  and  how  the 
partnership  is  organized  to  successfully 
implement  the  planned  local  School-to- 
Work  Opportunities  initiative.  Given  the 
particular  needs  in  high  poverty  areas, 
special  efforts  should  be  made  to  recruit 
and  involve  community-based 
organizations  which  demonstrate  the 
ability  to  successfully  identify  and 
address  the  special  needs  of  the  youth 
within  the  high  poverty  area. 

c.  A  description  of  the  targeted  area  to 
be  covered,  and  its  relationship  to  the 
entire  urban  or  rural  labor  market. 
Included  in  the  description  should  be 
information  on  specific  employer  needs; 
industry  and  occupational  growth 
projections;  and  high-demand,  high- 
wage  careers  to  be  targeted.  Since  high 
poverty  areas  frequently  lack  industries 
that  provide  high-skill,  high-wage 
positions  and  that  are  able  to  provide 
work-based  learning  opportunities,  the 
description  should  include  information 
for  the  entire  labor  market  area  in  which 
the  high  poverty  area  is  located.  In 
addition  to  the  description,  a  map 
should  be  provided  indicating  the  urban 
census  tract(s),  block  number  area(s),  or 
Indian  reservation  to  be  served  by  the 
local  partnership;  the  population  of 
each  urban  census  tract,  block  niunber 
area,  or  Indian  reservation  to  be  served, 
along  with  the  total  population  of  the 
targeted  area;  and  the  poverty  rate  of 
each  urban  census  tract,  block  number 
area,  or  Indian  reservation,  among 
individuals  who  have  not  attained  the 
age  of  22,  as  determined  by  the  Bureau 
of  the  Census,  along  with  m  average 
poverty  rate  for  the  entire  area  to  be 
served.  (NOTE:  Such  Bureau  of  the 
Census  information  may  be  obtained 


through  a  local  college  or  university, 
city  planning  department,  state  data 
center;  or  through  the  Data  User  Service 
Division  of  the  Bureau  of  the  Census: 
Telephone  No..  301-763-1150.) 
Population  data  published  by  the 
Bureau  of  the  Census  is  provided  in  age 
ranges:  0-5,  5, 6-11, 12-17, 18-24,  and 
25  and  up.  Since  the  age  range  up  to  age 
17  would  be  the  most  inclusive  in  terms 
of  enabling  local  areas  to  meet  the  high 
poverty  area  definition  (see  Section  B. 

7.,  “Definitions”),  the  Departments  will 
accept  data  from  this  range.) 

d.  A  plan  for  implementing  a  local 
School-to-Work  Opportunities  program. 
This  plan  must: 

1.  Show  how  the  local  School-to- 
Work  Opportunities  initiative  will 
include  the  basic  features  and  program 
components  outlined  above  in  Part  11.  a., 
“Objectives;” 

2.  Describe  the  manner  in  which  the 
local  partnership  has  obtained  and  will 
continue  to  obtain  the  active  and 
continued  involvement  in  local  School- 
to-Work  Opportunities  programs  of 
employers  (both  those  who  conduct 
business  inside  the  high  poverty  area 
and  those  who  conduct  business  outside 
the  high  poverty  area)  and  other 
interested  parties  such  as  locally  elected 
officials,  secondary  and  postsecondary 
educational  institutions  (or  related 
agencies),  business  associations, 
industrial  extension  centers,  employees, 
labor  organizations  or  associations  of 
such  organizations,  teachers,  related 
services  personnel,  students,  parents, 
community-based  organizations, 
rehabilitation  agencies  and 
organizations,  registered  apprenticeship 
agencies,  local  vocational  educational 
agencies,  vocational  student 
organizations.  State  or  regional 
cooperative  education  associations,  and 
human  service  agencies; 

3.  Describe  the  manner  in  which  the 
local  partnership  will  coordinate  with 
or  integrate  its  ^hool-to-Work 
Opportunities  program(s)  with  existing 
programs,  including  programs  financed 
from  State  and  private  sources,  with 
funds  available  firom  such  related 
Federal  programs  as  programs  under; 
the  Adult  Education  Act  (20  U.S.C  1201 
et  seq.),  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Act  (20  U.S.C 
2301  et  seq.),  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq.),  the  Higher 
Education  Act  of  1965  (20  U.S.C  1001 
et  seq.).  Part  F  of  Title  fv  of  the  Social 
Security  Act  (42  U.S.C  681  et  seq., 
authorizing  the  Job  Opportunity  Basic 
Skills  Training  ^ogram),  the  Ci^ls 
2000:  Educate  America  Act,  the 
National  Skill  Standards  Act  of  1994, 
the  Individuals  with  Disabilities 
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Education  Act  (20  U.S.C.  1400  et  seq.), 
the  Job  Training  Partnership  Act  (29 
U.S.C.  1501  et  seq.),  the  Act  of  August 
16, 1937  (commonly  known  as  the 
“National  Apprenticeship  Act”:  50  Stat. 
664,  chapter  663;  29  U.S.C.  50  et  seq.), 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
701  et  seq.);  and  the  National  and 
Community  Service  Act  of  1990  (42 
U.S.C.  12501  et  seq.).  Other  linkages 
should  be  examined,  such  as  potential 
connections  with  Chapter  1 
Compensatory  Education  Funds, 
“Schoolwide  Projects  for  Low-Income 
Schools”  authorized  by  JTPA  Sections 
263  (g)  and  265  (d),  and  planning 
activities  for  Enterprise  Community/ 
Empowerment  Zone  participation  (such 
community/zone  designations  are 
expected  to  be  announced  by  the 
Department  of  Housing  and  Urban 
Development  in  the  fall  of  1994); 

4.  Describe  the  strategy  of  the  local 
partnership  for  providing  training  for 
teachers,  employers,  mentors, 
counselors,  and  others,  including 
specialized  training  and  technical 
support  for  the  counseling  and  training 
of  women,  minorities,  and  individuals 
with  disabilities  for  high-skill,  high- 
wage  careers  in  nontraditional 
employment,  and  provide  assurances  of 
coordination  with  similar  training  and 
technical  support  under  other 
provisions  of  law; 

5.  Describe  how  the  local  partnership 
will  adopt  or  develop  model  curricula 
and  innovative  instructional 
methodologies,  to  be  used  in  the 
secondary  and,  where  possible,  the 
elementary  grades,  that  integrate 
academic  and  vocational  learning  and 
promote  career  awareness,  and  that  are 
consistent  with  academic  and  skill 
standards  established  pursuant  to  the 
Goals  2000:  Educate  America  Act  and  . 
the  National  Skill  Standards  Act  of 
1994; 

6.  Describe  how  the  local  partnership 
will  expand  and  improve  career  and 
academic  counseling  in  the  elementary 
and  secondary  grades,  which  may 
include  linkages  to  career  counseling 
and  labor  market  information  services 
outside  of  the  school  system; 

7.  Describe  the  strategy  of  the  local 
partnership  for  integrating  academic 
and  vocational  education: 

8.  Describe  the  resources,  including 
private  sector  resources,  the  local 
partnership  intends  to  employ  in 
maintaining  local  School-to-Work 
Opportunities  programs  when  Federal 
Scliool-to-Work  Opportunities  funds, 
including  funds  awarded  for  State 
Development  Grants,  State 
Implementation  Grants,  and  Local 
Partnership  Implementation  Grants,  are 
no  longer  available; 


9.  Describe  the  extent  to  which  the 
local  School-to-Work  Opportunities 
program(s)  will  require  paid  high- 
quality,  work-based  learning 
experiences,  and  the  steps  the  local 
partnership  will  take  to  generate  such 
paid  exp>eriences; 

10.  D^cribe  how  the  local 
partnership  will  ensure  effective  and 
meaningful  opportunities  for  all 
students,  as  defined  in  this  notice,  who 
reside  or  attend  school  in  the  designated 
high  poverty  area  to  participate  in 
School-to-Work  Opportunities 
programs; 

11.  Describe  the  goals  of-the  local 
partnership  and  the  methods  the  local 
partnership  will  use,  such  as  awcueness 
and  outreach,  to  ensure  opportunities 
for  young  women  to  participate  in 
School-to-Work  Opportunities  programs 
in  a  manner  that  leads  to  employment 
in  high-performance,  high-paying  jobs, 
including  non-traditional  employment, 
and  goals  to  ensure  an  environment  fi^e 
from  racial  and  sexual  harassment; 

12.  Describe  how  the  local 
partnership  will  ensure  opportunities 
for  low  achieving  students,  students 
with  disabilities,  school  dropouts,  and 
academically  talented  students  to 
participate  in  School-to-Work 
Opportunities  programs; 

13.  Describe  the  process  of  the  local 
partnership  for  assessing  the  skills  and 
knowledge  required  in  career  majors 
and  the  process  for  awarding  skill 
certificates  that  is,  to  the  extent  feasible, 
consistent  with  the  skill  standards 
certification  systems  endorsed  under  the 
National  Skill  Standards  Act  of  1994; 

14.  Describe  the  manner  in  which  the 
local  partnership  will  ensure  that 
students  participating  in  the  programs 
are  provided,  to  the  greatest  extent 
possible,  with  flexibility  to  develop  new 
career  goals  over  time  and  to  change 
career  majors;  and 

15.  Describe  the  procedures  to 
facilitate  the  entry  of  students 
participating  in  a  School-to-Work 
Opportunities  program  into  additional 
training  or  postsecondary  education 
programs,  as  well  as  to  facilitate  the 
transfer  of  the  students  between 
education  and  training  programs. 

16.  Describe  the  experience  of  the 
local  partnership  and/or  its  key 
members  in  operating  comprehensive 
vocational  preparation  programs  with 
successful  job  placement  rates  achieved 
through  cooperative  activities  among 
various  local  entities  and  organizations. 

e.  A  description  of  the  short-  and 
long-term  goals  and  performance 
outcomes  that  the  partnership  has 
established  and  how  the  partnership 
will  measure  its  progress  in  meeting 
these  goals.  In  addition  to  goals  related 


directly  to  School-to-Work 
Opportunities  outcomes,  such  goals  for 
high  poverty  areas  might  include 
decreased  dropout  rates,  decreased 
truancy  rates,  and  increased  college 
entry  rates.  As  noted  above  in  Part  I, 
“Background,”  the  expected  outcomes 
for  all  local  School-to-Work 
Opportunities  programs  are  the  same.  In 
addition  to  describing  its  own  goals  and 
outcomes,  each  Urban/Rural 
Opportunities  local  partnership 
awarded  a  grant  imder  this  notice  must 
commit  to  assisting  the  Federal 
Government  in  the  conduct  of  a  national 
evaluation  that  will  track  and  assess  the 
progress  and  effectiveness  of  statewide 
School-to-Work  Opportunities  systems 
and  the  progress  and  outcomes  of  local 
programs. 

f.  A  description  of  the  current  and 
planned  coordination  between  the  local 
partnership’s  initiative  in  the  high 
poverty  area  and  the  State’s  plans  for  a 
comprehensive  statewide  School-to- 
Work  Opportunities  system.  In  order  to 
ensure  consistency  with  the  State’s 
developing  School-to-Work 
Opportunities  system,  the  local 
partnership  serving  the  high  poverty 
area  should  describe  any  current  or 
planned  coordination  activities  with 
expected  statewide  system-building 
efforts  in  such  areas  as:  the  development 
of  skill  standards  and  processes  for 
awarding  skill  certificates;  the 
establishment  of  a  State  evaluation 
system;  the  identification  of  emerging 
occupations  appropriate  for  career 
majors:  the  development  of  new 
curricula;  strategies  for  recruiting 
employers  and  providing  paid  work- 
based  learning  experiences;  and  plans 
for  providing  professional  staff 
development.  Should  the  State  not  have 
a  plan  for  developing  skill  standards 
and  awarding  skill  certificates,  the 
application  should  describe  the  local 
partnership’s  investigation  and 
adaptation  of  existing  industry- 
recognized  standards  or  existing 
processes  for  awarding  industry- 
recognized  certificates  to  incorporate 
the  criteria  established  in  the  Goals 
2000:  Educate  America  Act.  In  addition, 
another  local  partnership  (one  not 
designated  as  a  high  poverty  area) 
located  near  or  encompassing  the 
targeted  high  poverty  area  may  serve  as 
a  source  of  information  regarding  skill 
standards  and  skill  certificates 
recognized  in  the  local  labor  market  and 
in  other  parts  of  the  State. 

g.  A  timeline  outlining  the  specific 
tasks,  with  expected  completion  dates, 
that  will  be  undertaken  to  implement 
the  proposed  plan,  enroll  significant 
numbers  of  students,  and  achieve  the 
stated  outcomes. 
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h.  A  designation  of  a  fiscal  agent  to 
receive  and  be  accountable  for  funds 
awarded  under  this  notice. 

Section  D.  Safeguards 

The  Departments  apply  the  following 
safeguards  to  School-to-Work 
Opportunities  programs  funded  under 
this  competition; 

1.  No  strident  in  a  School-lo-Work 
Opportunities  program  shall  displace 
any  currently  employed  worker 
(including  a  partial  displacement,  such 
as  a  reduction  in  the  hours  of  non¬ 
overtime  work,  wages,  or  employment 
benefits). 

2.  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements,  and  no  program  under  this 
competition  that  would  be  inconsistent 
with  the  terms  of  a  collective  bargaining 
agreement  shall  be  undertaken  without 
the  written  concurrence  of  the  labor 
organization  and  employer  concerned. 

3.  No  student  participating  in  a 
School-to-Work  Opportunities  program 
shall  be  employed  or  fill  a  job — 

a.  When  any  other  individual  is  on 
temporary  layoff,  with  the  clear 
possibility  of  recall,  from  the  same  or 
any  substantially  equivalent  job  with 
the  participating  employer;  or 

b.  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

4.  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  safe 
and  healthful  workplaces  in  conformity 
with  all  health  and  safety  requirements 
of  Federal,  State,  and  local  law. 

5.  Nothing  in  this  notice  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  ethnicity,  national 
origin,  gender,  age,  or  disability. 

6.  Funds  awarded  under  this 
competition  shall  not  be  expended  for 
wages  of  students  or  workplace  mentors 
participating  in  School-to-Work 
Opportunities  programs. 

7.  The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Departments  may  deem  appropriate  in 
order  to  ensure  that  School-to-Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or  to  otherwise  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  in  the  application,  that  the 
foregoing  safeguards  will  be 
implemented  and  maintained 
throughout  all  program  activities. 


Section  E.  Selection  Criteria 
Under  the  Hscal  year  1994  School-to- 
Work  Opportunities  Urban/Rural 
Opportunities  Grants  competition,  a 
careful  evaluation  of  applications  will 
be  made  by  a  panel  of  (a)  peer  reviewers 
and/or  (b)  specialists  within  the 
Departments  of  Labor  and  Education. 
Each  panelist  will  evaluate  the 
applications  against  the  criteria  listed 
below,  with  emphasis  on  the  scope  and 
quality  of  the  proposed  plan  and  with 
careful  consideration  to  the 
effectiveness,  rather  than  the  presence, 
of  each  program  component.  The  panel 
results  are  advisory  in  nature  and  not 
binding  on  the  Government.  In 
providing  grants  under  this  notice,  the 
Departments  shall  give  priority  to 
Urban/Rural  Opportunities  local 
partnerships  that  have  demonstrated 
effectiveness  in  the  delivery  of 
comprehensive  vocational  preparation 
programs  with  successful  rates  in  job 
placement  through  cooperative 
activities  among  local  educational 
agencies,  local  businesses,  labor 
organizations,  and  other  organizations. 
Final  funding  decisions  will  be  made 
based  on  the  results  of  the  panel  review 
process  and  such  other  factors  as; 
geographic  balance,  diversity  of 
programmatic  approaches,  replicability, 
sustainability,  innovation,  and  relative 
degree  of  poverty. 

The  Government  will  use  the 
following  selection  criteria  in  evaluating 
applications; 

1.  Scope  and  Quality  of  Local  School- 
to-Work  Opportunities  Initiative  (25 
points).  Is  there  an  innovative  and 
effective  strategy  for  implementing  a 
School-to-Work  Opportunities  initiative 
in  the  high  poverty  area  that  integrates 
school-based  learning  and  work-based 
learning,  integrates  academic  and 
occupational  learning,  and  establishes 
effective  linkages  between  secondary 
and  postsecondary  education?  Does  the 
application  demonstrate  an  effective 
strategy  for  targeting  high-demand, 
high-wage  jobs  and  relate  that  strategy 
to  the  partnership’s  goals?  What  steps 
will  the  local  partnership  take  to 
generate  paid  high-quality,  work-based 
learning  experiences?  How  effectively 
are  the  common  features  and  basic 
program  components  described  in  Part 
II.,  a.,  of  the  Statement  of  Work  included 
in  the  local  School-to-Work 
Opportunities  initiative?  Have 
promising  existing  programs  been 
considered  for  adaptation?  Have  new 
directions  and  approaches  been  planned 
to  ensure  that  these  programs  include 
the  common  features  and  basic  program 
components?  As  the  proposed  ^hool- 
to-Work  Opportunities  initiative 


becomes  established  within  the  targeted 
area,  is  there  an  effective  long-range 
plan  for  integrating  other  existing 
school-to-work  programs  with  the 
initiative?  Is  the  proposed  local 
initiative  effectively  tied  to  a  plan  for 
educational  reform? 

2.  Scope  and  Effectiveness  of  Urban/ 
Rural  Opportunities  Local  Partnerships 
(25  points).  Does  the  application 
demonstrate  the  strong  commitment  and 
support  of  employers  (both  within  and 
surrounding  the  targeted  area), 
representatives  of  local  educational 
agencies  and  local  postsecondary 
educational  institutions  (including 
representatives  of  area  vocational 
education  schools,  where  applicable), 
local  educators  (such  as  teachers, 
counselors,  or  administrators), 
representatives  of  labor  organizations  or 
nonmanagerial  employee 
representatives,  and  students  and 
provide  for  their  sustained  and  specific 
involvement?  Given  the  scope  of  the 
proposed  School-to-Work  Opportunities 
initiative,  does  the  local  partnership 
include  other  members  appropriate  to 
effective  implementation,  particularly 
community-based  organizations  and 
others  experienced  in  dealing  with  the 
distinctive  needs  of  youth  residing  or 
attending  schools  in  high  poverty  areas? 
Are  the  roles  and  responsibilities  of  the 
members  of  the  local  partnership 
appropriate  and  likely  to  produce  the 
desired  changes  in  the  way  students  are 
prepared  for  the  future?  Does  the  local 
partnership’s  plan  include  an  effective 
and  convincing  strategy  for  obtaining 
the  active  and  continued  involvement  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  (or  related 
agencies),  business  associations, 
industrial  extension  centers,  employees, 
labor  organiMtions  or  associations  of 
such  organizations,  teachers,  related 
services  personnel,  students,  parents, 
community-based  organizations, 
rehabilitation  agencies  and 
organizations,  registered  apprenticeship 
agencies,  local  vocational  educational 
agencies,  vocational  student 
organizations.  State  or  regional 
cooperative  education  associations,  and 
human  service  agencies  in  the 
implemenfation  of  the  local  program(s)? 

3.  Student  Participation  (20  points). 
Does  the  plan  propose  realistic 
strategies  to  ensure  that  “all  students,” 
including  disadvantaged  students; 
students  with  diverse  racial,  ethnic,  or 
cultural  backgrounds;  American 
Indians;  Alaska  Natives;  Native 
Hawaiians;  students  witli  disabilities; 
students  with  limited  English 
proficiency;  migrant  children;  school 
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dropouts;  and  academically  talented 
students,  have  opportunities  to 
participate  in  School-to-Work 
Opportunities  programs?  Does  the 
strategy  recognize  harriers  to  their 
participation  and  propose  effective  ways 
of  overcoming  them  so  that  these 
students  are  prepared  for  high-skill, 
high-wage  jobs,  including — for  young 
women  and  minorities — nontraditional 
employment?  Does  the  plan  provide  for 
the  direct  delivery  of  services  to  large 
numbers  of  students  residing  or 
attending  school  in  the  urban  or  rural 
high  poverty  area?  Is  there  an  effective 
strategy  for  assessing  tlie  academic  and 
human  service  needs  of  students  and 
dropouts  within  the  high  poverty  area 
and  making  improvements  or 
adjustments  as  necessary  to  ensure  their 
successful  participation  in  and 
completion  of  School-to-Work 
Opportunities  programs?  What,  if  any, 
provisions  are  made  for  the 
participation  of  elementary  and  middle 
school  youth  in  school-to-work 
activities,  such  as  career  exploration 
and  awareness? 

4.  Comprehensiveness  (10  points).  To 
what  extent  has  the  local  partnership 
considered  the  current  and  future 
occupational  needs  of  the  urban  or  rural 
labor  market  area  within  which  the 
targeted  area  is  located?  Does  the 
membership  representing  employers  in 
the  local  partnership  reflect  such 
current  and  future  occupational  needs? 
How  is  the  strategy  for  implementing 
the  School-to-Work  Opportunities 
initiative  likely  to  produce  systemic 
change,  rather  than  stand-alone  program 
implementation?  What  evidence  is 
provided  that  such  systemic  change  will 
have  substantial  impact  on  the 
preparation  of  youth  for  a  first  job  in  a 
high-skill,  high-wage  career  and 
postsecondary  education  and  training? 

Is  there  existing  or  planned 
collaboration  among  other  school 
districts,  employers,  labor  organizations, 
and  community  groups  that  will  lead  to 
an  increasingly  comprehensive  local 
School-to-Work  Opportunities  system? 
Are  various  forms  of  human  services 
provided  within  the  community 
included  in  the  partnership’s  plan  for 
coordination?  Are  strategies  in  place  to 
coordinate  various  forms  of  Federal 
funding  available  to  the  urban  or  rural 


high  poverty  area?  Does  the  local 
partnership’s  plan  exhibit  strong 
potential  for  maintaining  School-to- 
Work  Opportunities  programs  after 
Federal  funding  within  this  initiative 
ceases? 

5.  Collaboration  with  State  (10 
points).  To  the  extent  practicable,  has 
the  local  partnership  effectively 
consulted  with  the  State  in  which  it  is 
located  and  established  realistic 
methods  for  ensuring  consistency  of  its 
program(s)  with  the  statewide  School- 
to-Work  Opportunities  system  being 
developed  by  the  State?  Has  the  local 
partnership  developed  a  sound  strategy 
for  adapting  its  plans,  as  necessary,  to 
coincide  with  the  State  plan  for  a 
School-to-Work  Opportimities  system? 

If  applicable,  has  the  Urban/Rural 
Opportunities  local  partnership 
established  linkages  with  the  local 
partnership  within  which  it  is  located 
and  developed  means  by  which  to 
coordinate  efforts  and  to  share 
information  regarding  such  items  as 
work-based  learning  opportunities, 
human  service  providers,  and  skill 
standards  and  certifications? 

6.  Management  plan  (10  points).  What 
evidence  exists  to  demonstrate  the 
effectiveness  of  the  local  partnership 
and/or  its  key  members  in  the  delivery 
of  comprehensive  vocational  programs 
with  successful  job  placement  rates 
through  cooperative  activities  among 
local  educational  agencies,  local 
businesses,  labor  organizations,  and 
others?  Does  the  entity  submitting  the 
application  on  the  part  of  the  local 
partnership  have  the  capacity  to  manage 
the  implementation  of  the  local  School- 
to-Work  Opportunities  initiative?  Does 
the  management  plan  anticipate  barriers 
to  implementation  and  include  a  system 
for  addressing  them  as  they  arise?  Does 
the  applicant  limit  administrative  costs 
in  order  to  maximize  the  amounts  spent 
on  delivery  of  services  to  students 
enrolled  in  its  School-to-Work 
Opportunities  programs?  Does  the  plan 
include  methods  for  sustaining  and 
expanding  the  partnership  beyond  the 
high  poverty  area  as  the  program 
expands  in  scope  and  size?  Is  there  an 
effective  strategy  for  identifying  and 
utilizing  other  resources,  including 
private  sector  resources,  to  maintain  and 
expand  School-to-Work  Opportunities 


programs?  Does  the  management  plan 
reflect  continuous  improvement 
methodologies  by  building  in  specific, 
outcome-based,  evaluative  checkpoints 
and  the  mechanisms  necessary  to  carry 
out  improvements,  redesigns,  or  mid¬ 
course  corrections  along  the  way?  Are 
key  personnel  under  the  plan  qualified 
to  perform  the  required  activities, 
including  maintaining  the  essential 
partnership? 

Section  F.  Reporting  Requirements/ 
Deliverables 

The  Urban/Rural  Opportunities  local 
partnership  will  be  required  to  provide 
the  following: 

1.  Quarterly  and  Final  Reports 

®  Quarterly  ftnancial  reports  as 
required  by  the  grant  award  documents; 

o  Quarterly  narrative  reports  on 
progress  made  and  problems 
encountered  in  implementing  the 
proposed  plan  and  that  indicate,  where 
relevant,  the  corrective  action(s) 
proposed  to  address  implementation 
problems;  and 

o  Annual  reports  at  year-end  on  the 
activities  and  accomplishments  of  the 
local  partnership’s  School-to-Work 
Opportunities  initiative. 

2.  Deliverables 

*  At  a  minimum,  preparing  an 
assessment  of  accomplishments  and 
results  at  each  program  year-end 
suitable  for  dissemination  to  other  local 
partnerships  located  in  urban  or  rural 
high  poverty  areas;  and 

e  Acting  as  a  host  to  outside  visitors 
who  are  interested  in  developing  and 
implementing  School-to-Work 
Opportunities  initiatives  in  other  urban 
or  rural  high  poverty  areas  and  to  State 
visitors  interested  in  the  replication  and 
adaptation  of  program  elements 
successful  in  high  poverty  areas. 

Signed  at  Washington,  DC,  this  13th  day  of 
June  1994. 

Doug  Ross, 

Assistant  Secretary  for  Employment  and 
Training.  Department  of  Labor. 

Augu.sta  Kappner, 

Assistant  Secretary  for  Vocational  and  Adult 
Education,  Department  of  Education. 

Bn.UNG  CODE  4S1&-aO-M 
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APPLICATION  FOR  Appendix  A 
FEDERAL  ASSISTANCE 


a.  OATi  weximo  Appicani  tdwiurwr 


1.  TVFf  or  tUBMIMION: 

□  Construction  •  Q  Construction 

Q  NorvCoratruction  ;  Q  NorvCortstructlon 


%.  ArrucANT  mronuATiON  ' 


Lags)  Nsms: 


AOdrtss  f0'v«  eitf.  countf,  an^  zip  cotfs): 


Ststo  AppHcstion  UstuNisr 


4.IIATXItCCCIVCOBYnoeKAl.AOENCV  Fsdarst  Idontinar 


Organustional  Unit 


Nsmo  and  talephono  numbar  tf  tha  parson  to  bo  oontactad  on  mattars  involving 
this  application  (giva  araa  coda) 


a.  BUrtOYtlt  lOENnnCATION  NUMBEKjeiN): 


m- 


A  TYPE  OP  APPtlCATtOlt 

Q  Now  Q  Contmuation  Q  Ravision 

a  Rovisioa  antar  appropriata  lottar(f)  in  t)ox(osh  □  □ 

A.  increeso  Award  B.  Oacraaae  Award  C  Inacaso  Duration 
O.  Oacraasa  Duration  Other  (spadfy): 


1A  CATALOO  OF  FEDERAL  DOMESTIC 
assistance  NUMBER; 

Urban/Rural  Opportunities  Grants 


12.  AREAS  AFFECTED  BY  PROJECT  (citias.  COUnbai,  tUtat.  ato.^ 


is.  PROPOSED  PROJECT; 


Ending  Data  I  a.  Applicant 


7a  Tm  0^  APPUCANT:  Mpproprism  htfr  M  tOJrJ  Ij 

A.  State 

K  Indapandani  Sctiool  OaL 

B  County 

L  Stale  Controlled  biatitution  at  Highat  Learning 

C  Municipal 

J.  Piivaia  Univaraity 

D.  Township 

K.  hdian  Tribe 

E.  Intarttato 

L  ImfividuM 

1  F.  Intarmunidpal 

M.  PtoTri  OtganUation 

0.  Spedal  Diatrict 

R  Other  iSoacttvl 

A  NAME  OF  FEDERAL  AOENCYt 


1A  ESnMATED  FUNDINO: 


A  Fadaral 


D;  Applicant 


c  State 


d.  Local 


a  Other 


t.  Program  Incoiira 


g  TOTAL 


1 A  S  APPLICATION  SUAJEa  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  I2S7X  PROCESST 
XO  1  A  yes.  this  PREAPPUCATION/APPUCATION  was  MADE  AVAILABLE  TO  THE 
I  STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON. 

DATE _ 

b  NO.  □  PROGRAM  IS  NOT  COVERED  BY  EO.  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


JOO  I  (7.  IS  THE  APPLICANT  DCUNOUENT  ON  ANY  FEDERAL  DCam 

n  Yes  K  •Yaa.*  attach  an  axplanctioa  n  No 


1 A  TO  THE  BEST  OF  MV  KNOWLEDGE  AND  BELIEF.  ALL  DATA  M  THIS  APPUCATIONMIEAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTMORtZED  BY  THE  OOVERNINO  BODY  OF  TME  APPUCANT  AND  THE  APPLICANT  WRA  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


A  Typed  Name  ol  Auttioriiad  Raprasantativa 


d.  Sigrraiure  at  Aut-honzad  Rapraaaniaiiva 


C  Talcphona  number 


a  Data  Stirred 


avioua  bdilions  Not  UsatXa 


Staodjrd  fottn  424  (MtV  4>$6) 
P*«9cnbed  by  OMG  C^cut4«  A*  102 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item;  Entry;  Item.  Entry. 


1 .  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant’s  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New”  means  a  new  assistance  award. 

—  "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  aR'ected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs*  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  Tile  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


BUDGET  INFORMATION  -  Non  Construction  Programs  _ 

Catalog  of  Federal  Estimated  Unobligated  New  or  Revised  Budget 

Domestic  Assistance  Funds 


TOTAL  ESTIMATED  COST 
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Appendix  B 

ASSURANCES  AND  CERTIFICATIONS 

The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  awardee  has 
failed  to  accept  the  /^SURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
signing  the  face  sheet  of  this  grant  or  agreement,  the  awardee  is  providing  the 
certifications  set  forth  below: 

Assurances  -  Non-Construction  Programs 

Debarment  and  Suspension  Certification 

Certification  Regarding  Lobbying 

Drug  Free  Workplace  Certification 

Certification  of  Non-Delinquency 

Non-discrimination  and  Equal  Employment  Requirements  Under  JTPA 


1.  ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS: 

NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the  awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is 
the  case,  you  will  be  notified. 

As  the  duty  authorized  representative  of  the  applicant,  i  certify  that  the  applicant: 

(1)  Has  the  legal  authority  to  apply  for  Federal  Assistance,  and  the  institutional 
managerial  and  financial  capability  (including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this  application. 

(2)  Will  give  the  awarding  agency,  the  Comptroller  General  of  the  united  States, 
and  if  appropriate,  the  State,  through  any  authorized  representative,  access 
to  and  the  right  to  examine  all  records,  books,  papers,  or  documents  related 
to  the  award;  and  will  establish  a  proper  accounting  system  in  accordance 
with  generally  accepted  accounting  standards  or  agency  directives. 

(3)  VJiU  establish  safeguards  to  prohibit  employees  from  using  their  positions  for 
a  purpose  that  constitutes  or  presents  the  appearance  of  personal  or 
organizational  conflict  of  interest,  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work  within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding  agency. 

(5)  Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970  (42 
U.S.C.4728-4763)  relating  to  prescribed  standards  for  merit  systems  for 
programs  funded  under  one  cf  the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OEM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 
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(6)  Will  comply  with  all  Federal  statutes  relating  to  nondiscrimination.  These 
include  but  are  not  limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L 
88.352)  which  prohibits  discrimination  on  the  basis  of  race,  color  or  nationa* 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as  amended  (20 
U.S.C.  1681-1683,  and  1685-1686),  which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age  Discrimination  Act  of  1975,  as  amended  (A? 
U.S.C.  6101-6107),  which  prohibits  discrimination  on  the  basis  of  age;  (e) 
the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L.  92.255)  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, ,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91.616)  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  523  and 
527  of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  290  dd.3  and  290 
ee-3),  as  amended,  relating  to  confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Title  VHI  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  3601 
et  seq.)  as  amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination  provisions  in  the 
specific  statute(s)  under  which  application  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other  nondiscrimination  statue(s) 
which  may  apply  to  the  application. 

(7)  Will  comply,  or  has  already  complied,  with  the  requirements  of  Titles  11  and 
III  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91.646)  which  provides  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These  requirements  apply  to  all 
interests  in  real  property  acquired  for  project  purposes  regardless  of  Federal 
participation  in  purchases. 

(8)  Will  comply  with  the  provisions  of  the  Hatch  Act  (U.S.C.  1501-1508  and 
7324-7328)  which  limit  the  political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  whole  or  in  part  with  Federal  funds. 

(9)  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  276a  to  276a  7),  the  Copeland  Act  (40  U.S.C.  276c  and  18  U.S.C. 

874,  and  the  Contract  Work  Hours  and  Safety  Standards  Act  (40.327-333), 
regarding  labor  standards  for  federally  assisted  construction  subagreements. 

(10)  Will  comply,  if  applicable,  with  Flood  Insurance  Purchase  Requirements  of 
Section  102(A)  of  the  Flood  Disaster  Protection  Act  of  1973  (P.L.  93.234) 
which  requires  recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 
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(11)  Will  comply  with  environmental  standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution  of  environmental  quality  control 
measures  under  the  National  Environmental  Policy  Act  of  1969  (P.L  91.190) 
and  Executive  Order  (EO)  11514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  11738;  (c)  protection  of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  flood  plains  in  accordance  with  EO  11988;  (e) 
assurance  of  project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the  Clear  Air  Act  of  1955,  as 
amended  (42  U.S.C.  7401  et  seq.);  (g)  protection  of  underground  sources  of 

’  drinking  water  under  the  Safe  Drinking  Water  Act  of  1974,  as  amended, 

(P.L.  93.523);  and  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L.  93.205). 

(12)  Win  comply  with  the  Wide  and  Scenic  Rivers  Act  of  1968  (16  U.S.C.  1271  et 
seq.)  related  to  protecting  components  or  potential  components  of  the 
national  wide  and  scenic  rivers  system. 

(13)  Will  assist  the  awarding  agency  in  assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of  1966,  as  amended  (16  U.S.C.  470), 
EO  11593  (identification  and  protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of  1974  (16  U.S.C.  469a.1  et 
seq.). 

(14)  Will  comply  with  P.L.  93.348  regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and  related  activities  supported  by  this 
award  of  assistance. 

(15)  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966  (P.L.)  89.544,  asv 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance. 

(16)  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention  Act  (42  U.S.C. 
4801  et  sew.)  which  prohibits  the  use  of  lead  based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

(17)  Will  cause  to  be  performed  the  required  financial  and  comtpliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984. 

(18)  Will  comply  with  all  applicable  requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies  governing  this  program. 

2.  CERTIFICATION  REGARDING  DEBARMENT,  SUSPENSION,  AND  OTHER 

RESPONSIBILITY  MATTERS  -  PRIMARY  COVERED  TRANSACTIONS: 
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(1)  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 
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(a)  Are  not  pr^enOy  det^red,  suspended,  proposed  for  debarment, 
declared  bieU^t^,  or  vohjntarity  excluded  from  covered  transactions 
by  any  Federal  department  or  a^icy; 

(b)  Have  not  wHNn  a  three-year  period  preceding  Uiis  proposed  been 
convicted  or  had  a  civil  fudgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a  public  transaction;  violation 
of  Federal  or  State  antitrust  statutes  or  commissicm  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise  criminally  or  civilly  charged  by 
a  govemmerd  entity  (Federal,  State  or  local)  with  commission  of  any 
of  the  offenses  enumerated  in  paragraf^  (1)(b)  of  tills  certification; 
and; 

(d)  Have  not  within  a  three-year  period  preceding  this  application  / 
proposal  had  one  or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such  prospective  participant  shall  attach  an 
explanation  to  tiiis  proposal. 

3.  CERTIHCATION  REGARDING  LOBBYING 

Certification  for  Contracts.  Grants.  Loans,  and  Cooperattve  Agreements 

By  accepting  this  grant/agreement,  the  signee  hereby  certifies,  to  the  best  of  his  or  her 

knowledge  and  belief,  that: 

1.  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  the  awarding  of  any  Federal  contract,  the 
making  of  any  Federal  grant,  the  making  of  any  Federal  loan,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal  contract,  grant,  loan  or 
cooperative  agreement. 

2.  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan  or  cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard  Form  -  LLL,  'Disclosure  Form  to  Report 
Lobbying,'  in  accordance  with  its  instructions. 
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INSTRUCTIONS  FOR  COMPLETION  HF  ftF-t  1 1  DtSCLOSURE  OF  LOBBYING  ACmmESi 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  .receipt  of  a 
covered  Federal  Action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  13S2.  The  filing  of  a  form  is  required  for  each 
payment  or  agreement  to  mako  payment  to  any  lobbying  enUty  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  In  connection  with  a  covered  Federal  action. 
Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  H  the  space  on  the  form  is  inadequate.  Complete  all  items  that  apply  for  both  the 
Initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional 
information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a 
covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identily 
the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  *Subawardee‘,  then  enter  the  full  name,  address,  city,  state  and  zip  code  of 
the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level  below 
agertcy  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  na.me  or  description  for  the  covered  Federal  action  fitem  1).  If  known,  ertter  the  full  Catalog  of 
Federal  Domestic  Assistartce  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number.  Invitation  for  Bid  (IFB)  number,  grant  announcement  number,  the  contract,  grant,  or  loan  award 
number,  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  ‘RFP-DE-90-001.' 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal 
amount  of  the  award/ioan  commitment  for  the  prime  entity  identified  in  Hem  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity  identilied 

in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individuals)  performing  services,  and  include  fuH  address  if  different  from  10  (a).  Enter 
Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  fitem  4)  to  the  lobbying  entity 
(item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check  all  boxes  that  apply.  H  Ihis 
is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check  alt  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution,  specify  the 
nature  and  value  of  the  In-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to  perform,  and 
the  date(s)  of  any  services  rendered.  Include  alt  preparatory  and  related  activity,  not  just  time  spent  in  actual  contact  with 
Federal  officials.  Identify  the  Federal  officiat(s)  or  employee(s)  contacted  or  the  ofrtcer(s),  employeefs),  or  Member(s)  of 
Congress  that  were  contacted. 


15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  30  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washington,  D.C.  20^3. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Approved  by  0MB  0348-0046 


Authorized  for  Local  Reporduction  Standard  Form  -  LLL-A 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(see  reverse  for  public  burden  disclosure) 


/ 
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3.  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the 
award  documents  for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  cooperative  agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  this 
transaction  was  made  or  entered  into.  Submission  of  this  certification  is  a  prerequisite  for  making 
or  entering  into  this  transaction  imposed  by  Section  1352,  Title  31,  U.S.  Code.  Any  person  who  fails 
to  file  the  required  certification  shall  be  subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

4.  DRUG  FREE  WORKPLACE: 

Awardee  certifies  that  it  will  provide  a  drug  free  workplace  by  implementing  the  provisions  at  29 
CFR  98.630.  In  accordance  with  these  provisions  please  provide  in  the  space  below,  a  list  of 
places  where  performance  of  work  done  in  connection  with  this  specific  grant/agreement  will  take 
place.  This  information  must  be  included  with  this  signed  document. 


Not  Delinquent  on  any  Federal  Debt 
Delinquent  on  any  Federal  Debt 
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Nondiscrimination  and  Equal  Opportunitv  Requirements  of  JTPA 
29  CFR  PART  34 
**ASSUPANCES** 

(1)  As  a  condition  to  the  award  of  financial  assistance  under  JTPA  from  the  Department  of  Labor, 
the  grant  applicant  assures,  with  respect  to  operation  of  the  JTPA-funded  program  or  activity  and 
all  agreements  or  arrangements  to  carry  out  the  JTPA-funded  program  or  activity,  that  it  will 
comply  fully  with  the  nondiscrimination  and  equal  opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (JTPA),  including  the  Nontraditional  Employment  for 
Women  Act  of  1991  (where  applicable);  Title  IV  of  the  Civil  Rights  Act  of  1964,  as  amended; 
Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended;  the  Age  Discrimination  Act  of  1975, 
as  amended,  and  with  all  applicable  requirements  imposed  by  or  pursuant  to  regulations 
implementing  those  laws,  including  but  not  limited  to  29  CFR  Part  34.  The  United  States  has  the 
right  to  seek  judicial  enforcement  of  this  assurance. 

(2)  The  grant  applicant  certifies  that  it  has  developed  and  will  maintain  a  "Method  of  Administration" 
pursuant  to  29  CFR  34.33.  This  system  must  be  in  place  by  August  14,  1993. 

(3)  The  grant  applicant  is  attaching  information  pursuant  to  29  CFR  34. 24 (a)  (3) (ii)  where  applicable, 
including  the  name  of  any  Federal  agency  other  than  the  Department  of  Labor's  Directorate  of 
Civil  Rights  that  conducted  a  civil  rights  compliance  review  or  complaint  investigation  during  the 
two  preceding  years  in  which  the  grant  applicant  was  found  to  be  in  noncompliance;  and  shall 
identify  the  parties  to,  the  forum  of  and  case  numbers  pertaining  to,  any  administrative 
enforcement  actions  or  lawsuits  filed  against  it  during  the  two  years  prior  to  its  application  which 
allege  discrimination  on  the  ground  of  race,  color,  religion,  sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  citizenship  or  participation  in  JTPA. 


NOTE: 


No  findings  of  noncompliance  in  the  last  two  years. 


See  attached  information. 
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GOALS  2000:  EDUCATE  AMERICA  ACT 
SUPPORTING  SYSTEMIC  EDUCATION  REFORM  NATIONWIDE 


OVERVIEW 

o  Goals  2000  provides  resources  to  states  and  communities  to  develop  and 
implement  comprehensive  education  reforms  aimed  at  helping  all  students 
reach  challenging  academic  and  occupational  skill  standards. 

LEGISLATIVE  UPDATE 

o  On  March  23,  the  House  of  Representatives  approved  the  final  Goals  2000  bill 
with  a  bipartisan  vote  of  306-121.  On  March  26,  the  Senate  approved  Goals 
2000  with  a  63-22  vote. 

o  The  President  signed  the  bill  into  law  March  31, 1994. 

TIMETABLE  AND  FUNDING 

o  Congress  has  appropriated  $105  million  for  Goals  2000  for  fiscal  year  1994. 
First-year  funds  will  be  available  to  the  states  on  July  1,  1994.  The  President 
has  asked  for  $700  million  in  his  1995  budget  proposal  to  be  administered  by 
the  Department  of  Education  and  $12  million  for  die  Department  of  Labor  to 
support  the  National  Skill  Standards  Board. 

o  For  first-year  funding,  state  educational  agencies  (SEAs)  will  be  asked  to 
submit  an  application  that  will  describe  the  process  by  which  the  state  will 
develop  a  school  improvement  plan  and  how  the  SEA  will  use  the  funds 
received,  including  how  the  SEA  will  make  subgrants  to  local  educational 
agencies  (LEAs)  and  awards  for  education  preservice  programs  and 
professional  development. 

o  In  year  one,  SEAs  will  use  at  least  60  percent  of  the  allotted  funds  to  award 

subgrants  to  LEAs  for  the  development  or  implementation  of  local  improvement 
plans,  and  to  make  awards  for  education  preservice  programs  and  professional 
development  activities. 

o  In  succeeding  years,  at  least  90  percent  of  each  state’s  funds  are  to  be  used 
to  make  subgrants  for  the  implementation  of  the  state  and  local  improvement 
plans  and  to  support  education  preservice  and  professional  development. 

o  In  year  one,  LEAs  will  use  at  least  75  percent  of  the  funds  they  receive  to 
support  individual  school  improvement  initiatives.  After  year  one,  LEAs  will 
pass  through  at  least  85  percent  of  the  funds  to  schools. 
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COMPONENTS  OF  THE  ''GOALS  2000:  EDUCATE  AMERICA  ACr 

National  Education  Goals 

o  Codifies  in  taw  the  original  six  National  Education  Goals  -  concerning  school 
readiness,  school  completion,  student  academic  achievement,  leadership  in 
math  and  science,  adult  literacy,  and  safe  and  drug-free  schools  -  and  adds 
two  new  goals  encouraging  parental  participation  and  professional 
development  of  teachers. 

National  Education  Reform  Leadership.  Standards,  and  Assessments 

o  Establishes  in  law  the  National  Education  Goals  Panel  which  will:  build  public 
support  for  the  goals;  report  on  the  nation's  progress  toward  meeting  the 
goals;  and  review  the  voluntarily-submitted  national  content,  stijdent 
performance  and  opportunity-to-learn  standards,  and  the  criteria  for  certification 
of  these  standards  developed  by  the  National  Education  Standards  and 
Improvement  Council  (NESIC). 

o  Creates  NESIC  to  examine  and  certify  voluntary  national  and  state  content, 
student  performance  and  opportunity-to-learn  standards,  and  assessment 
systems  submitted  by  states  and  content  groups  on  a  voluntary  basis. 

o  Authorizes  grants  to  support  the  development  of  voluntary  model  opportunity-to- 
learn  standards  as  well  as  assessment  systems  aligned  to  state  content 
standards. 

State  and  Local  Education  Systemic  Improvement 

Title  III  is  a  state  grant  program  to  support,  accelerate,  and  sustain  state  and  local 

improvement  efforts  aimed  at  helping  all  students  reach  challenging  academic 

standards. 


State  Planning  Panel 

o  The  Governor  and  the  Chief  State  School  Officer  will  each  appoint  half  the 

members  of  a  broad-based  panel  comprised  of  the  chair  of  the  state  board  of 
education  and  the  chair  of  the  appropriate  authorizing  committees  of  the  state 
legislature,  teachers,  principals,  administrators,  parents,  representatives  of 
business,  labor  and  higher  education,  and  members  of  the  public. 
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o  States  that  already  have  a  broad-based  panel  in  place  that  has  made 

substantial  progress  in  developing  a  plan  may  request  that  the  Secretary  of 
Education  recognize  the  existing  panel. 

Comprehensive  Improvement  Plan 

o  The  State  Planning  Panel  is  responsible  for  developing  a  comprehensive 
reform  plan. 

o  States  with  reform  plans  already  in  place  that  meet  the  Act’s  requirements  wilt 
not  have  to  develop  new  plans  for  Goals  2000.  The  Secretary  may  approve 
plans,  or  portions  of  plans,  already  adopted  by  the  state. 

o  In  order  to  receive  Goals  2000  funds  after  the  first  year,  a  state  has  to  have  an 
approved  plan  or  have  made  substantial  progress  in  developing  it. 

o  A  peer  review  process  will  be  used  to  review  the  state  plans  and  offer 

guidance  to  the  State  Planning  Panel.  The  Department  of  Education  also  will 
offer  other  technical  assistance  and  support. 

In  general,  the  plans  are  to  address: 

o  Strategies  for  the  development  or  adoption  of  content  standards,  student 

performance  standards,  student  assessments,  and  plans  for  teacher  training. 

o  Strategies  for  providing  all  students  an  opportunity  to  learn  at  higher  academic 
levels. 

o  Strategies  for  improved  management  and  governance,  and  for  promoting 
accountability  for  results,  flexibility,  site-based  management,  and  other 
principles  of  high-performance  management. 

o  Strategies  to  involve  parents  and  the  community  in  helping  all  students  meet 
the  challenging  state  standards  and  for  promoting  grass  roots,  bottom-up 
involvement  in  reform. 

o  Strategies  for  ensuring  that  all  local  educational  agencies  and  schools  in  the 
state  are  involved  in  developing  and  implementing  needed  improvements. 

o  Strategies  for  assisting  local  educational  agencies  and  schools  to  meet  the 
needs  of  school-aged  students  who  have  dropped  out  of  school. 

Funds  will  also  be  available  to  states  to  support  the  development  of  a  state 
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technology  pfan,  which  will  he  coordinated  with  the  overall  reform  plan.  This  plan  is 
to  describe  how  the  state  will  use  technology  to  support  systemic  reform  and  the 
achievement  of  high  standards. 


Local  Planning  Process 


o  LEAs  may  use  Goals  2000  funds  to  develop  or  implement  a  local  improvement 
plan.  As  is  true  for  the  state,  LEAs  will  be  asked  to  develop  broad  xxmsensus 
regarding  the  improvement  plan. 

o  LEAs  will  encourage  and  assist  schools  in  developing  and  implementing 
reforms  that  best  meet  their  particular  needs.  The  local  plan  would  include 
strategies  for  ensuring  that  all  studertts  meet  the  academic  startdards 
developed  by  the  states. 

National  Skill  Standards  Board 

o  This  title  creates  a  National  Skill  Standards  Board  to  serve  as  a  catalyst  in 
stimulating  the  development  and  adoption  of  a  voluntary  national  system  of 
occupational  skill  standards  and  certification  that  will  serve  as  a  cornerstone  of 
the  national  strategy  to  enhance  workforce  skills.  The  Board  will  be 
responsible  for  identifying  broad  clusters  of  major  occupations  in  the  U.S.  and 
facilitating  the  establi^ment  of  voluntary  partnerships  to  develop  skill  standards 
for  each  cluster.  The  Board  will  endorse  those  skill  standards  submitted  by  the 
oartnerships  that  meet  certain  statutorily  prescribed  criteria. 

WAIVERS 

o  SEAs  may  apply  to  the  Secretary  of  Education  for  waivers  of  certain 

programmatic  requirements  of  Department  of  Education  programs  that  impede 
the  implementation  of  the  state  or  local  implementation  plans.  SEAs  may  also 
submit  waiver  requests  on  behalf  of  LEAs  and  schools. 

o  The  Secretary  may  select  up  to  six  states  for  participation  in  an  education 
flexibility  demonstration  program,  which  allows  the  Secretary  to  delegate  his 
waiver  authority  to  SEAs. 


31879 
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The  Act  specifies  certain  statutory  and  regulatory  programmatic  requirements 
that  may  not  be  waived,  including  civil  rights  laws. 
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o  State  participation  in  all  aspects  of  Goals  2000  is  voluntary,  and  is  not  a 
precondition  for  participation  in  other  Federal  programs. 

o  Goals  2000  is  the  first  step  toward  making  the  Federal  government  a  supportive 
partner  in  state  and  local  systemic  reforms  aimed  at  helping  all  children  reach 
higher  standards. 

o  Other  new  and  existing  education  and  training  programs  will  fit  within  the  Goals 
2000  framev/ork  of  challenging  academic  and  occupational  standards, 
systemic  reform,  and  flexibility  at  the  state  and  local  levels.  The  aim  is  to 
promote  greater  coherence  among  Federal  programs  and  between  Federal 
programs  and  state  and  local  education  reforms. 

o  For  example,  the  Schoo!-to-Work  Opportunities  Act  supports  state  and  local 
efforts  to  build  a  school-to-work  transition  system  that  will  help  youth  acquire 
the  knowledge,  skills,  abilities  and  labor  market  information  they  need  to  make 
a  smooth  transition  from  school  to  career-oriented  work  and  to  further 
education  and  training.  Students  in  these  programs  will  be  expected  to  meet 
the  same  academic  standards  states  establish  under  Goals  2000  and  will  earn 
portable,  industry-recognized  skill  certificates  that  are  benchmarked  to  high 
quality  standards  such  as  the  skill  standards  that  will  be  established  under 
Goals  2000. 

o  Similarly,  the  Administration’s  proposed  reauthorization  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (ESEA)  allows  states  that  have  developed 
standards  and  assessments  under  Goals  2000  to  use  them  for  the  ESEA, 
thereby  providing  a  single  set  of  standards  and  assessments  for  states  to  use 
for  their  reform  needs  and  to  meet  Federal  requirements. 

o  In  the  future,  the  Administration's  proposals  for  the  reauthorization  of  education 
programs  also  will  fit  within  the  same  framework  of  challenging  standards  and 
comprehensive  reform. 

IFR  Doc.  94-1480-1  Filed  6-17-94;  8;45  ami 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  549 
[BOP  1018-F] 

RIN  1120-AA18 

Hunger  Strikes,  inmate 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau,  in  this  Final  rule, 
is  amending  a  portion  of  its  existing 
guidelines  fbr  the  medical  and 
administrative  management  of  inmates 
who  engage  in  hunger  striked.  This  rule 
amends  the  previous  rule  by  designating 
a  physician  as  responsible  for 
determining  the  condition  of  an  inmate, 
as  well  as  making  various  other 
decisions  concerning  the  inmate.  Other 
administrative  changes  have  been  made 
to  assist  staff  in  the  proper  handling  of 
this  medically  related  issue.  The  rule  is 
in  accordance  with  the  Bureau’s  mission 
to  provide  essential  medical,  dental,  and 
mental  health  services  to  inmates  by 
professional  staff,  consistent  with 
community  standards. 

EFFECTIVE  DATE:  June  20,  1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  KOLC  Room  754,  320 
First  Street  NVV.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Inmate  Himger  Strikes.  A 
final  rule  on  this  subject  was  published 
in  the  Federal  Register  on  April  4, 1980 
(45  FR  23365). 

Current  regulations  in  28  CFR  549.62 
state  that  staff  shall  refer  to  medical  staff 
for  evaluation  and,  when  appropriate, 
for  treatment,  an  inmate  who  is 
obser\'ed  to  Jae  on  a  hunger  strike.  These 
regulations  also  stipulate  that  when 
considered  medically  appropriate, 
medical  staff  shall  place  an  inmate 
engaged  in  a  hunger  strike  in  a  hospital. 
Also,  when  isolation  is  necessary  to 
measure  food  and  liquid  intake/output, 
medical  staff  may  place  the  irunate  in  a 
locked  hospital  or  other  medically 
appropriate  room.  Paragraph  (a)  of  this 
section  has  been  amended  for  editorial 
clarity  and  to  include  a  reference  to 
mental  health  staff.  Paragraph  (b)  has 
been  revised  to  specify  that  medical 
staff  shall  place  an  inmate  engaged  in  a 
hunger  strike  in  a  medically  appropriate 
locked  room  for  close  monitoring.  The 
reasons  for  the  revision  to  paragraph  (b) 


are  both  semantic  and  operational. 

Some  Bureau  facilities,  identified  as 
Medical  Referral  Centers,  are  the 
equivalent  of  hospitals.  The  remaining 
Bureau  of  Prisons  facilities  more 
typically  include  health  service  units; 
these  units  are  not  hospitals,  although 
they  may  be  commonly  referred  to  as 
such.  Removing  the  reference  to  a 
hospital  room  therefore  is  more  accurate 
in  describing  actual  practice  at  typical 
Bureau  facilities.  Section  549.63  (d) 
separately  requires  that  inmates  be 
transferred  to  Bureau  Medical  Referral 
Centers,  other  institutions  considered  to 
be  medically  appropriate,  or  to 
community  hospitals  when  medical 
staff  consider  it  medically  mandatory. 
Section  549.62  (b)  is  intended  to 
provide  for  the  initial  operational 
management  of  a  hunger  strike  where 
the  patient  faces  no  immediate  or 
obvious  medical  risk.  The  requirement 
for  use  of  a  locked  room  in  all  cases  is 
deemed  necessary  for  reasons  of 
institution  security  and  is  intended  to 
ensure  the  integrity  of  monitoring  by 
medical  staff.  The  revised  section  does 
not  preclude  a  health  services  unit  room 
from  being  used  for  this  purpose;  it 
does,  however,  allow  for  the  use  of  other 
rooms.  Regardless  of  the  location. 

Bureau  medical  staff  are  responsible  for 
determining  that  the  room  meets  the 
medical  needs  of  the  inmate. 

References  to  specific  medical 
procedures  in  §  549.63  (a)(6)  and  (7) 
have  been  replaced  by  more  general 
statements  (i.e.,  radiographs  and 
laboratory  studies  as  clinically 
indicated).  This  has  been  done  to  allow 
medical  staff  flexibility  in  using 
available  medical  technology.  Paragraph 
(c)  of  this  section  is  amended  to  specify 
that  the  physician  is  responsible  for 
making  various  decisions.  This 
paragraph  had  previously  designated 
medical  staff  as  being  responsible. 
Paragraph  (d)  had  stated  that  when 
medical  staff  consider  it  necessary  in 
order  to  provide  appropriate  medical 
treatment,  an  inmate  on  a  hunger  strike 
will  be  transferred  to  the  Medical  Center 
for  Federal  Prisoners,  to  another  Bureau 
institution  considered  medically 
appropriate,  or  to  a  community  hospital. 
The  amendment  to  this  rule  stipulates 
that  when  medical  staff  consider  it 
medically  mandatory,  an  inmate  on  a 
hunger  strike  will  be  transferred  to  a 
Medical  Referral  Center.  This 
amendment  is  necessary  to  reflect  the 
increase  in  the  number  of  available 
Bureau  medical  facilities. 

Current  regulations  in  28  CFR  549.64 
state  that  an  inmate  may  not  make 
commissary  purchases  while  under 
hunger  strike  management.  The 
amendment  to  this  rule  states  that  an 


inmate  may  not  make  commissary  food 
purchases  while  under  hunger  strike 
management.  This  change  clarifies  that 
an  irunate  on  a  hunger  strike  is 
prohibited  only  from  making  food 
purchases  from  the  commissary. 

Current  regulations  in  28  CFR  549.65 
also  state  that  a  medical  officer 
determines  if  the  inmate’s  life  or 
permanent  health  will  be  threatened  if 
treatment  is  not  initiated  immediately  or 
if  forced  medical  treatment  is  necessary. 
The  amended  regulations  stipulate  that 
a  physician  make  these  determinations. 
The  amended  regulations  provide  an 
even  greater  assurance  that  a  medical 
professional  will  handle  this  medically 
related  issue  and  that  the  inmate  will 
receive  proper  care  even  though  not 
necessarily  in  a  hospital.  Section  549.66 
has  been  similarly  amended  for  the 
same  reasons. 

Finally,  the  heading  of  28  CFR  549,60 
has  been  revised  for  editorial  reasons. 

Because  the  amendments  are  not  seen 
as  being  more  restrictive  on  inmates,  but 
rather  deemed  necessary  for  the 
continued  provision  of  quality  medical 
care,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered,  but 
will  not  receive  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  549 

Prisoners. 

Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  tne 
Attorney  General  in  5  U.S.C.  552  (a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  549  in 
subchapter  E  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 
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Subchapter  E — Hunger  Strikes,  Inmate 
PART  549— MEDICAL  SERVICES 

1.  The  authority  citation  for  28  CFR 
part  549  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622,  3624,  4001,  4005,  4042,  4045,  4081, 
4082,  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4241-4247,  5006-5024  (Repealed  October  12, 
1984,  as  to  offenses  committed  after  that 
date),  5039:  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

2.  The  heading  of  §  549.60  is  revised 
to  read  as  follows; 

§  549.60  Purpose  and  scope. 

3.  Section  549.62  is  revised  to  read  as 
follows: 

§  549.62  Initial  referral. 

(a)  Staff  shall  refer  an  inmate  who  is 
observed  to  be  on  a  hunger  strike  to 
medical  or  mental  health  staff  for 
evaluation  and,  when  appropriate,  for 
treatment. 

(b)  Medical  staff  ordinarily  shall  place 
the  inmate  in  a  medically  appropriate 
locked  room  for  close  monitoring. 

4.  In  §  549.63,  paragraphs  (a)(6)  and 
(7),  (c),  and  (d)  are  revised  to  read  as 
follows: 


§  549.63  Initial  medical  evaluation  and 
management 

(а) *  *  * 

(б)  Radiographs  as  clinically 
indicated; 

(7)  Laboratory  studies  as  clinically 
indicated. 

***** 

(c)  When  valid  medical  reasons  exist, 
the  physician  may  modify,  discontinue, 
or  expand  any  of  the  medical 
procedures  described  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  When  medical  staff  consider  it 
medically  mandatory,  an  inmate  on  a 
hunger  strike  will  be  transferred  to  a 
Medical  Referral  Center  or  to  another 
Bureau  institution  considered  medically 
appropriate,  or  to  a  community  hospital. 
***** 

5.  In  §  549.64,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  549.64  Food/liquid  Intake/output. 
***** 

(c)  Staff  shall  remove  any  commissary 
food  items  and  private  food  supplies  of 
the  inmate  while  the  inmate  is  on  a 
hunger  strike.  An  inmate  may  not  make 
commissary  food  purchases  while  under 
hunger  strike  management. 

6.  In  §  549.65,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 


§  549.65  Refusal  to  accept  treatment 

(a)  When,  as  a  result  of  inadequate 
intake  or  abnormal  output,  a  physician 
determines  that  the  inmate’s  life  or 
health  will  be  threatened  if  treatment  is 
not  initiated  immediately,  the  physician 
shall  give  consideration  to  forced 
medical  treatment  of  the  inmate. 
***** 

(c)  When,  after  reasonable  efforts,  or 
in  an  emergency  preventing  such  efforts, 
a  medical  necessity  for  immediate 
treatment  of  a  life  or  health  threatening 
situation  exists,  the  physician  may  order 
that  treatment  be  administered  without 
the  consent  of  the  inmate.  Staff  shall 
document  their  treatment  efforts  in  the 
medical  record  of  the  inmate. 
***** 

7.  Section  549.66  is  revised  to  read  as 
follows: 

§  549.66  Release  from  treatment. 

Only  the  physician  may  order  that  an 
inmate  be  released  from  hunger  strike 
evaluation  and  treatment.  This  order 
shall  be  documented  in  the  medical 
record  of  the  inmate. 

[FR  Doc.  94-14891  Filed  6-17-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91  and  135 
DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Parts  1,  2, 3, 4,  5, 6,  and  7 

[Docket  No.  27643;  Notice  No.  94-6] 

Overflights  of  Units  of  the  National 
Park  System' 

AGENCY:  National  Park  Service  (NFS), 
DOI  and  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Advanced  notice  of  proposed 
rulemaking  (ANPRM);  extension  of 
comment  period. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  94-4  entitled,  “Overflights  of 
Units  of  the  National  Park  System”  (59 
FR  12740;  March  17, 1994).  This 
comment  period  is  extended  from  June 
15, 1994,  until  July  15, 1994.  The 
extension  responds  to  the  request  of  the 
National  Parks  and  Conservation 
Association  (NPCA)  and  is  needed  to 
permit  NCPA,  and  other  affected  parties, 
additional  time  to  develop  comments 
responsive  to  Notice  94-4. 


DATES:  The  comment  period  is  being 
extended  from  June  15, 1994,  to  July  15, 
1994. 

ADDRESSES:  As  stated  in  Notice  94-4, 
comments  should  be  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200), 
Docket  No.  27643,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

All  comments  must  be  marked:  “Docket 
No.  27643.”  Comments  on  this  notice 
may  be  examined  in  room  91 5G  on 
weekdays,  except  on  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett,  Office  of  Chief 
Counsel,  AGC-600,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3473,  or  Michael 
M.  Tieman,  Office  of  the  Solicitor, 
Department  of  Interior  (DOI),  18th  and 
C  Streets,  NW.,  Washington,  DC  2040, 
telephone  (202)  208-7597, 
SUPPLEMENTARY  INFORMATION:  On  March 
17, 1994,  the  FAA  issued  Notice  No.  94- 
4,  entitled  “Overflights  of  Units  of  the 
National  Park  System.”  Notice  No.  94- 
4  sought  comment  on  general  policy  and 
specific  recommendations  for  voluntary 
and  regulatory  actions  to  address  the 
effects  of  aircraft  overflights  on  national 
parks. 

By  a  request  dated  May  12, 1994,  the 
NPCA  asked  that  the  comment  period  be 


extended  30  days.  The  NPCA  explained 
that,  unlike  the  airtour  industry  and 
other  vested  interests  that  have  formed 
cohesive  groups  with  streamlined 
communications  systems,  its  400,000 
members  are  individual  citizens  who 
share  an  interest  of  protecting  and 
preserving  the  national  parks  and 
national  park  values  and  are  reliant  on 
periodic  contact  with  the  NPCA.  It 
indicated  that  the  additional  time  would 
allow  it  to  make  the  contents  of  the 
notice  available  to  interested  members, 
and  allow  it  sufficient  time  to  digest  the 
notice  and  draft  and  file  comments. 

In  order  to  give  the  NCPA  and  its 
members  additional  time  to  prepare 
comments,  the  FAA  finds  that  it  would 
be  in  the  public  interest  to  extend  the 
comment  period  by  30  days. 
Accordingly,  the  comment  period  is 
being  extended  to  July  15, 1994,  to 
afford  all  interested  persons  the 
opportunity  to  comment  on  this  notice. 

Issued  in  Washington,  DC,  on  June  10, 
1994. 

Harold  W.  Becker, 

Acting  Director,  Air  Traffic  Itules  and 
Procedures  Service,  Federal  Aviation 
Administration. 

Michael  V.  Finley, 

Acting  Associate  Director,  Operations, 
National  Park  Service. 

[FR  Doc.  94-14953  Filed  6-15-94;  3:10  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

New  Vaccine  Information  Materials 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  Department  of  Health  and 
Human  Services. 

ACTION:  Notice. 

SUMMARY:  As  required  by  Public  Law 
99-660,  CDC  developed  extensive 
vaccine  information  materials  for 
distribution  by  health  care  providers  to 
distribute  prior  to  their  administering 
particular  vaccines.  In  response  to 
concerns  regarding  the  length  and 
readability  of  the  materials  and  the 
process  for  development  of  the 
materials,  the  law  was  revised  by  Public 
Law  103-183,  the  Preventive  Health 
Amendments  of  1993,  to  provide  for 
simplification  of  the  vaccine 
information  materials.  On  January  26, 
1994,  CDC  published  a  notice  in  the 
Federal  Register  (59  FR  3752)  seeking 
public  comment  on  proposed  new 
vaccine  information  materials  which 
were  drafted  under  the  revised  law.  The 
60-day  comment  period  ended  on 
March  28, 1994.  Following  review  of  the 
comments  submitted  and  consultation 
as  required  under  the  law,  CDC  has 
finalized  the  new  vaccine  information 
materials.  Those  final  materials  are 
contained  in  this  notice. 

DATES:  Effective  October  1, 1994,  each 
health  care  provider  who  administers 
any  vaccine  containing  diphtheria, 
tetanus,  pertussis,  measles,  mumps, 
rubella,  or  polio  vaccine  shall,  prior  to 
administration  of  the  vaccine,  provide  a 
copy  of  the  relevant  vaccine  information 
materials,  contained  in  this  notice,  to 
any  adult  to  whom  such  provider 
intends  to  administer  such  vaccine  and 
to  the  legal  representative  of  any  child 
to  whom  such  provider  intends  to 
administer  such  vaccine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D.,  Director, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-05, 1600 
Clifion  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  (404)  639-8200. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
Public  Law  99-660  (the  National 
Childhood  Vaccine  Injury  Act  of  1986) 
added  a  new  Title  XXI  to  the  Public 
Health  Service  Act.  Section  2126  of  the 
Public  Health  Service  Act  (42  U.S.C. 

§  300aa-26)  required  the  S^retary  of 
Health  and  Human  Services  to  develop 
by  rule  extensive  vaccine  information 


materials  for  distribution  by  health  care 
providers  to  the  legal  representatives  of 
any  child  receiving  particular  vaccines 
(i.e.,  diphtheria,  tetanus,  pertussis, 
measles,  mumps,  rubella,  and  polio 
vaccines).  These  vaccine  information 
materials  were  issued  as  a  final  rule  on 
October  15, 1991  (56  FR  51798;  codified 
at  42  CFR  Part  110).  Since  April  15, 

1992,  any  health  care  provider  who 
intends  to  administer  one  of  the  covered 
vaccines  is  required  to  provide  copies  of 
vaccine  information  materials  that 
comply  with  the  requirements  of  section 
2126  prior  to  administration  of  these 
vaccines. 

Based  on  concerns  expressed  by 
providers  and  others  about  the  length 
and  readability  of  the  vaccine 
information  materials  (each  of  the  three 
existing  vaccine  information  pamphlets 
is  10  pages  long)  and  the  lengthy 
development  and  revision  process 
required  by  the  rulemaking  process 
(development  of  the  materials  took 
approximately  three  years),  the 
Department  of  Health  and  Human 
Services  proposed  legislation  to  amend 
section  2126  to  provide  for 
simplification  of  the  vaccine 
information  materials.  In  section  708  of 
Public  Law  103-183,  the  Preventive 
Health  Amendments  of  1993,  which  was 
enacted  on  December  14, 1993,  Congress 
revised  section  2126  to:  (1)  delete  the 
requirement  for  development  and 
revision  of  the  vaccine  information 
materials  by  rulemaking;  (2)  simplify 
the  information  to  be  included  in  the 
materials;  and  (3)  clarify  that  the 
materials  must  not  only  be  provided  to 
the  parent  or  legal  representative  of  a 
child  receiving  a  covered  vaccine,  but 
also  must  be  provided  to  any  adult  who 
receives  a  covered  vaccine. 

CDC  intends  to  repeal  the  vaccine 
information  materials  currently 
contained  in  Appendix  A  of  42  CFR  Part 
110,  effective  September  30, 1994. 

Section  2126,  as  amended  by  Public 
Law  103-183,  requires  that  information 
contained  in  the  revised  materials  be 
based  on  available  data  and  information, 
be  presented  in  understandable  terms, 
and  include: 

(1)  A  concise  description  of  the  benefits 
of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of  the 
National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 
The  law  also  requires  that  the 

materials  be  developed  after  notice  to 
the  public,  with  a  60-day  comment 
period,  and  in  consultation  with  the 


Advisory  Commission  on  Childhood 
Vaccines,  appropriate  health  care 
provider  and  parent  organizations,  and 
the  Food  and  Drug  Administration. 

On  January  26, 1994,  CDC  published 
a  notice  in  the  Federal  Register  (59  FR 
3752)  seeking  public  comment  on 
proposed  new  vaccine  information 
materials  which  were  drafted  under  the 
rev'ised  law.  The  60-day  comment 
period  ended  on  March  28, 1994.  On 
February  2, 1994,  CDC  met  with 
consultants  from  the  Advisory 
Commission  on  Childhood  Vaccines, 
Food  and  Drug  Administration, 

American  Nurses  Association, 

Children’s  Defense  Fund,  March  of 
Dimes  Birth  Defects  Foundation, 

National  Association  of  County  Health 
Officials,  American  Academy  of 
Pediatrics,  Ohio  Parents  for  Vaccine 
Safety,  Healthy  Mothers  Healthy  Babies 
Coalition,  Dissatisfied  Parents  Together, 
Association  of  State  and  Territorial 
Health  Officials,  American  Osteopathic 
Pediatricians,  and  American  Academy 
of  Family  Physicians.  Comments  were 
submitted  by  32  individuals  or 
organizations  in  response  to  the  January 
26  notice,  and  varied  from  those  that 
focused  on  conceptual  objections  to 
word  choice  suggestions.  Comments 
from  the  consultants,  along  with  the 
comments  submitted  in  response  to  the 
January  26  notice,  were  fully  considered 
in  revising  the  vaccine  information 
materials,  and  suggestions  were 
incorporated  if  deemed  appropriate. 

Examples  of  comments  that  were 
incorporated  are  the  addition  of  a 
sentence  stating  that  vaccines  may  be 
given  simultaneously;  the  addition  of 
information  on  how  to  learn  more  about 
the  vaccine  (from  the  vaccine  package 
insert,  or  other  sources);  the  use  of 
graphics  and  a  standard  format  for  all 
VISs;  and  the  revision  of  the  vaccine 
schedules  to  be  consistent  with 
recommendations  of  both  the  Advisory 
Committee  on  Immunization  Practices, 
and  the  American  Academy  of 
Pediatrics. 

Following  consultation  and  review  of 
comments  submitted,  new  vaccine 
information  materials  which  comply 
with  the  provisions  of  the  revised 
section  2126  have  been  finalized  and  are 
contained  in  this  notice.  They  are 
entitled  “Polio  Vaccine:  What  you  need 
to  know  before  you  or  your  child  gets 
the  vaccine,”  "Measles,  Mumps,  and 
Rubella  Vaccine  (MMR):  What  you  need 
to  know  before  you  or  your  child  gets 
the  vaccine,”  "Diphtheria,  Tetanus,  and 
Pertussis  Vaccine  (DTP):  What  you  need 
to  know  before  your  child  gets  the 
vaccine,”  and  “Tetanus  and  Diphtheria 
Vaccine  (Td):  What  you  need  to  know 
before  you  get  the  vaccine.” 
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Vaccine  Information  Materials 

Required  Use 

As  required  under  section  2126  of  the 
Public  Health  Service  Act  (42  U.S.C. 

§  300aa-26),  effective  October  1, 1994, 
all  health  care  providers  who  administer 
any  vaccine  containing  diphtheria, 
tetanus,  pertussis,  measles,  mumps, 
rubella,  or  polio  vaccine  shall,  prior  to 
administration  of  the  vaccine,  provide  a 
copy  of  the  relevant  vaccine  information 
materials  contained  in  this  notice: 

fl)  To  any  adult  to  whom  such  provider 
intends  to  administer  such  vaccine, 
and 

(2)  To  the  legal  representative  of  any 
child  to  whom  such  provider  intends 
to  administer  such  vaccine. 

The  materials  shall  be  supplemented 
with  visual  presentations  or  oral 
explanations,  in  appropriate  cases. 

“Legal  representative”  is  defined  as  a 
parent  or  other  individual  who  is 
qualified  under  state  law  to  consent  to 
the  immunization  of  a  minor. 

Recordkeeping 

Health  care  providers  are  not  required 
to  obtain  the  signature  of  the  patient,  or 
legal  representative,  acknowledging 
receipt  of  the  vaccine  information 
materials.  To  ensure  that  a  record  of 
provision  of  the  materials  exists,  health 
care  providers  shall  make  a  notation  in 
each  patient’s  permanent  medical 
record  indicating  that  the  vaccine 
information  materials  were  provided  at 
the  time  of  the  vaccination. 

Applicability  of  State  Law 

Health  care  providers  should  consult 
their  legal  counsel  to  determine 
additional  State  requirements  pertaining 
to  immunization.  For  example,  state  law 
determines  who  is  qualified  to  consent 
to  immunization  of  minors.  The  Federal 
requirement  to  provide  the  vaccine 
information  materials  supplements  any 
applic.able  state  law. 

Interim  Use  of  Materials  Prior  to 
October  1, 1994 

Prior  to  October  1, 1994,  health  care 
providers  may  use  either  the  vaccine 
information  materials  contained  in  this 
notice  or  the  materials  in  Appendix  A 
of42CFRPart  110. 

Availability  of  Copies 

Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 


Dated:  Juno  14, 1994. 

David  Satcher, 

Director,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

Polio  Vaccine 

What  you  need  to  know  before  you  or 
your  child  gets  the  vaccine 

About  the  Disease 

Polio  is  a  serious  disease.  It  spreads 
when  genns  pass  from  an  infected 
person  to  the  mouths  of  others.  Polio 
can: 

«  Paralyze  a  person  (make  arms  and 
legs  unable  to  move), 
o  Cause  death. 

About  the  Vaccines 
Benefits  of  the  Vaccine 
Vaccination  is  the  best  way  to  protect 
against  polio.  Because  most  children  get 
the  polio  vaccine,  there  are  now  veiy 
few  cases  of  this  disease.  Before  most 
children  were  vaccinated,  there  were 
thousands  of  cases  of  polio. 

There  are  2  Kinds  of  Polio  Vaccine 

OPV  or  Oral  Polio  Vaccine  is  the  one 
most  often  given  to  children.  It  is  given 
by  mouth  as  drops.  It  is  easy  to  give  and 
works  well  to  stop  the  spread  of  polio. 

IPV  or  hiactivated  PoUo  Vaccine  is 
given  as  a  shot  in  the  leg  or  arm. 

OPV  Schedule 

Most  children  should  have  a  total  of 
4  OPV  vaccines.  They  should  have  OPV 
at:  r 

2  months  of  age 
4  months  of  age 
6-18  months  of  age 
4-6  years  of  age 

Other  vaccines  may  be  given  at  the 
same  time  as  OPV. 

Who  Should  Get  OPV? 

Most  doctors  recommend  that  almost 
all  young  children  get  OPV.  But  there 
are  some  cautions.  Tell  your  doctor  or 
nurse  if  the  person  getting  the  vaccine 
or  anyone  else  in  close  contact  with  the 
person  getting  the  vaccine  is  less  able  to 
fight  serious  infections  because  of: 

•  A  disease  she/he  was  bom  with.. 

•  Treatment  with  drugs  such  as  long¬ 
term  steroids. 

•  Any  kind  of  cancer. 

o  Cancer  treatment  with  x-rays  or 
dmgs. 

•  AIDS  or  HIV  infection. 

If  so,  your  doctor  or  nurse  will 
probably  give  IPV  instead  of  OPV. 

If  you  are  older  than  age  18  years,  you 
usually  do  not  need  polio  vaccine. 

— ^Travel 

If  you  are  traveling  to  a  country  where 
there  is  polio,  you  should  get  either 
OPV  or  IPV. 


— Pregnancy 

If  protection  is  needed  during 
pregnancy,  OPV  or  IPV  can  be  used. 

— Allergy  to  neomycin  or  streptomycin 

Does  the  person  getting  the  vaccine 
have  an  allergy  to  £be  drugs  neomycin 
or  streptomycin?  If  so,  she/he  should  get 
OPV,  but  not  IPV.  Ask  your  doctor  or 
nurse  if  you  are  not  sure. 

Tell  your  doctw  or  nurse  if  the  person 
getting  the  vaccine: 

•  Ever  had  a  serious  allergic  reaction 
or  other  problem  after  getting  polio 
vaccine. 

•  Now  has  moderate  or  severe  illness. 

If  you  are  not  sure,  ask  your  doctor  or 

nurse. 

What  Are  the  Risks  From  Polio  Vaccine? 

As  with  any  medicine,  there  are  very 
small  risks  that  serious  problems,  even 
death,  could  occur  after  getting  a 
vaccine. 

The  risks  from  the  vaccine  are  much 
smaller  than  the  risks  from  the  disease 
if  people  stopped  using  vaccine. 

Almost  all  people  who  get  polio 
vaccine  have  no  problems  from  it. 

•  Risks  from  OPV 

Risks  to  the  person  taking  OPV: 

There  is  a  very  small  chance  of  getting 
polio  disease  from  the  vaccine. 

— about  1  case  occurs  for  every  1 V2 
million  first  doses 
— about  1  case  occurs  for  every  30 
million  later  doses 
Risks  to  people  who  never  took  polio 
vaccine  who  have  close  contact  with  the 
person  taldng  OPV: 

After  a  person  gets  OPV,  it  can  be 
found  in  his  or  her  mouth  and  stooL  If 
you  never  took  polio  vaccine,  there  is  a 
very  small  chance  of  getting  polio 
disease  frnm  close  contact  with  a  child 
who  got  OPV  in  the  past  30  days. 
(Examples  of  close  contact  include 
changing  diapers  or  kissing.) 

— About  1  case  occurs  for  every  2 
million  ftrst  doses 
— About  1  case  occurs  for  every  15 
million  later  doses  Talk  to  your  doctor 
or  nurse  about  getting  IPV. 

•  Risks  From  IPV 

This  vaccine  is  not  known  to  cause 
problems  except  mild  soreness  where 
the  shot  is  given. 

What  to  do  if  there  is  a  serious 
reaction: 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Write  down  what  happened  and  the 
date  and  time  it  happened. 

•  Ask  your  doctor,  nurse,  or  health ' 
department  to  file  a  Vaccine  Adverse 
Event  Report  form  or  call:  (800)  822- 
7967  (toll-free). 
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The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  to  some 
persons  thought  to  be  injured  by 
vaccines.  For  details  call:  (800)  338- 
2382  (toll-free). 

If  you  want  to  learn  more,  ask  your 
doctor  or  nurse.  She/he  can  give  you  the 
vaccine  package  insert  or  suggest  other 
sources  of  information:  U.S.  Department 
of  Health  and  Human  Services,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention,  Polio  6/10/94, 
42  U.S.C.  300aa-26 . 

Measles,  Mumps,  and  Rubella  Vaccine 
(MMR) 

What  you  need  to  know  before  you  or 
your  child  gets  the  vaccine 

About  the  Diseases 

Measles,  mumps,  and  rubella  (German 
measles)  are  serious  diseases.  They 
spread  when  germs  pass  from  an 
infected  person  to  the  nose  or  throat  of 
others. 


Measles 

causes 

^  Mumps 
causes 

Rubella 
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Rash  . 

Fever . 

Rash. 

Cough  . 

Headache  .... 

Mild  fever. 

Fever  . . 

Svw)llen 

Swollen 

glands 
urxjer  the 
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glands. 
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women). 

It  can  lead  to: 

It  can  lead  to: 
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— hearing 

women  can 

tion. 

loss. 
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— pneumonia 
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babies. 

— diarrhea  .... 

(infection  of 

Babies  can 

— S6iZLir6S 

brain  and 
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spinal  cord 

with  birth 

and  staring 
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such  as: 

— brain  dam- 

have  pain- 

— deafness 
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ful,  swollen 

— blindness 

—death . 

testicles  .... 

—heart  dis¬ 
ease 

— brain  dam¬ 
age 

— ether  seri¬ 
ous  prob¬ 
lems. 

About  the  Vaccines 


Benefits  of  the  Vaccine 

Vaccination  is  the  best  way  to  protect 
against  measles,  mumps,  and  rubella. 
Because  most  children  get  the  MMR 
vaccine,  there  are  now  many  fewer  cases 
of  these  diseases.  There  would  be  many 
more  cases  if  we  stopped  vaccinating 
children 


MMR  Schedule 

Most  children  should  have  a  total  of 
2  MMR  vaccines.  They  should  have 
MMR  at: 

12-15  months  of  age 
4-6  years  of  age  or  before  middle  school 
or  junior  high  school 
Other  vaccines  may  be  given  at  the 
same  time  as  MMR. 

Who  Should  Get  MMR  Vaccine? 

Most  doctors  recommend  that  almost 
all  young  children  get  MMR  vaccine. 

But  there  are  some  cautions.  Tell  your 
doctor  or  nurse  if  the  person  getting  the 
vaccine  is  less  able  to  fight  serious 
infections  because  of: 

•  A  disease  she/he  was  bom  with. 

•  Treatment  with  drugs  such  as  long¬ 
term  steroids. 

•  Any  kind  of  cancer. 

•  Cancer  treatment  with  x-rays  or 
drugs. 

Also: 

•  People  with  AIDS  or  HIV  infection 
usually  should  get  MMR  vaccine. 

•  Pregnant  women  should  wait  until 
after  pregnancy  for  MMR  vaccine. 

•  People  with  a  serious  allergy  to  eggs 
or  the  drug  neomycin  should  tell  the 
doctor  or  nurse.  If  you  are  not  sure,  ask 
the  doctor  or  nurse. 

Tell  your  doctor  or  nurse  if  the  person 
getting  the  vaccine: 

•  Ever  had  a  serious  allergic  reaction 
or  other  problem  after  getting  MMR. 

•  Now  has  moderate  or  severe  illness. 

•  Has  ever  had  a  seizure. 

•  Has  a  parent,  brother,  or  sister  who 
has  bad  seizures. 

•  Has  gotten  immune  globulin  or 
other  blood  products  (such  as  a 
transfusion)  during  the  past  several 
months. 

If  you  are  not  sure,  ask  your  doctor  or 
nurse. 

What  Are  the  Risks  From  MMR  Vaccine? 

As  with  any  medicine,  there  are  very 
small  risks  that  serious  problems,  even 
death,  could  occur  after  taking  a 
vaccine. 

The  risk  from  the  vaccine  are  much 
smaller  than  the  risks  from  the  diseases 
if  people  stopped  using  vaccine. 

Almost  all  p)eople  who  get  MMR  have 
no  problems  from  it. 

•  Mild  or  Moderate  Problems 

— Soon  after  the  vaccination,  there  may 
be  soreness,  redness,  or  sw-elling 
where  the  shot  was  given. 

— 1-2  weeks  after  the  first  dose,  there 
may  be: 

•  Rash  (5-15  out  of  every  100  doses). 

•  Fever  of  103®  or  higher  (5-15  out  of 
every  100  doses).  This  usually  lasts  1- 

2  days. 


•  Swelling  of  the  glands  in  the 
cheeks,  neck,  or  under  the  jaw. 

•  A  seizure  (jerking  and  staring  spell) 
usually  caused  by  fever.  This  is  rare. 

— 1-3  weeks  after  the  first  dose,  there 
may  be: 

•  Pain,  stiffness,  or  swelling  in  one  or 
more  joints  lasting  up  to  3  days  (1  out 
of  every  100  doses  in  children;  up  to  40 
out  of  every  100  doses  in  young 
women),  Rm^ly,  pain  or  stiffness  lasts  a 
month  or  longer,  or  may  come  and  go. 

Acetaminophen  or  ibuprofen  (non¬ 
aspirin)  may  be  used  to  reduce  fever  and 
soreness. 

Severe  Problems 

These  problems  happen  very  rarely: 

— Serious  allergic  reaction 
— Low  number  of  platelets  (a  type  of 
blood  cell)  that  can  lead  to  bleeding 
problems.  This  is  almost  always 
temporary. 

— Long  seizures,  decreased 
consciousness,  or  coma 
Problems  following  MMR  are  much 
less  common  after  the  second  dose. 

What  to  do  if  there  is  a  serious 
reaction: 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Write  down  what  happened  and  the 
date  and  time  it  happened. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Report  form  or  call:  (800)  822- 
7967  (toll-free). 

The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  details  call:  (300)  338- 
2382  (toll-free). 

If  you  want  to  learn  more,  ask  your 
doctor  or  nurse.  She/he  can  give  you  the 
vaccine  package  insert  or  suggest  other 
sources  of  information:  U.S.  Department 
of  Health  and  Human  Services,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention,  MMR  6/10/94, 
42  U.S.C.  §300aa-26. 

Diphtheria,  Tetanus,  and  Pertussis 
Vaccine  (DTP) 

What  you  need  to  know  before  your 
child  gets  the  vaccine. 

About  the  Diseases 

Diphtheria,  tetanus  (lockjaw),  and 
pertussis  (whooping  cough)  are  serious 
diseases.  Diphtheria  and  pertussis 
spread  when  genns  pass  from  an 
infected  person  to  the  nose  or  throat  of 
others.  Tetanus  is  caused  by  a  germ  Ihr.t 
enters  the  body  through  a  cut  or  wound. 
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About  the  Vaccines 

Benefits  of  the  Vaccine 

Vaccination  is  the  best  way  to  protect 
against  diphtheria,  tetanus,  and 
pertussis.  Because  most  children  get  the 
vaccine,  there  are  now  many  fewer  cases 
of  these  diseases.  There  would  be  many 
more  cases  if  we  stopped  vaccinating 
children. 

DIT  Schedule 

Most  children  should  have  a  total  of 
5  DTP  vaccines.  They  should  have  DTP 
at: 

✓  2  months  of  age 

✓  4  months  of  age 

✓  6  months  of  age 

✓  12-18  months  of  age 

✓  4-6  years  of  age 

Other  vaccines  may  be  given  at  the 
same  time  as  DTP. 

Related  Vaccines 

DTaP  (Diphtheria  Tetanus  acellular 
Pertussis) 

•  Like  DTP,  it  prevents  diphtheria, 
tetanus,  and  pertussis. 

•  It  is  only  given  for  the  4th  and  5th 
doses. 

•  It  is  less  likely  to  cause  the  mild 
problems  we  see  after  DTP  and  is 
probably  less  likely  to  cause  some  of 
the  moderate  problems. 

DT  (Diphtheria  Tetanus) 

•  Unlike  DTP,  it  does  not  prevent 
pertussis.  For  this  reason,  it  is  usually 
not  recommended. 

Who  should  get  DTP  vaccine? 

Most  doctors  recommend  that  almost 
all  young  children  get  DTP  or  DTaP 
vaccine.  Some  children  should  get  DT. 
With  all  vaccines,  there  are  some 
cautions. 

Tell  your  doctor  or  nurse  if  the  child 
getting  the  vaccine: 


B  ever  had  a  serious  allergic  reaction  or 
other  problem  after  getting  DTP, 

DTaP,  or  DT 

B  now  has  moderate  or  severe  illness 
B  has  ever  had  a  seizure 
B  has  a  parent,  brother,  or  sister  who 
has  had  seizures 

B  has  a  brain  problem  that  is  getting 
worse 

If  you  are  not  sure,  ask  your  doctor  or 
nurse. 

What  Are  the  Risks  From  These 
Vaccines? 

As  with  any  medicine,  there  are  very 
small  risks  that  serious  problems,  even 
death,  could  occur  after  getting  a 
vaccine. 

The  risks  from  the  vaccine  are  much 
smaller  than  the  risks  from  the  diseases 
if  people  stopped  using  vaccine. 

Below  is  a  list  of  problems  that  may 
occur  after  getting  the  vaccine.  If  your 
child  ever  had  one  of  the  moderate  or 
severe  problems  listed  below  or  any 
other  serious  problem  after  DTP,  DTaP, 
or  DT,  discuss  it  with  your  doctor  or 
nurse  before  this  vaccination. 

•  Mild  Problems 

If  these  problems  occur,  they  usually 
start  within  hours  to  a  day  or  two  after 
vaccination.  They  usually  last  up  to  1- 
2  days: 

— Soreness,  redness,  or  swelling  where 
the  shot  was  given 
— Fever 

— Fussiness,  drowsiness,  less  appetite 
Acetaminophen  or  ibuprofen  (non¬ 
aspirin)  may  be  used  to  prevent  or 
reduce  fever  and  soreness.  This  is 
especially  important  for  children  who 
have  had  seizures  or  have  a  parent, 
brother  or  sister  who  has  had  seizures. 

•  Moderate  Problems 

Once  for  every  100-1,000  doses: 

— On-going  crying  for  3  hours  or  more 
— Fever  of  105  ®F  or  higher 
— An  unusual,  high-pitched  cry 
Once  for  every  1,750  doses: 

— A  seizure  (jerking  and  staring  spell) 
usually  caused  W  fever 
— Shock-collapse  (becomes  blue  or  pale, 
limp,  and  faints) 

•  Severe  Problems 

These  problems  happen  very  rarely: 
— Serious  allergic  reaction  after  DT  or 
DTP 

— A  long  seizure 

— Decreased  consciousness  or  coma 
There  is  disagreement  about  whether 
or  not  DTP  causes  lasting  brain  damage. 
If  it  does,  it  is  very  rare. 

What  to  do  if  there  is  a  serious 
reaction: 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 


•  Write  down  what  happened  and  the 
date  and  time  it  happened. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Report  form  or  call:  (800)  822- 
7967  (toll-fi^). 

The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  details  call:  (800)  338- 
2382  (toll-free). 

If  you  want  to  learn  more,  ask  your 
doctor  or  nurse.  She/he  can  give  you  the 
vaccine  package  insert  or  suggest  other 
sources  of  information:  U.S.  Department 
of  Health  and  Human  Services,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention,  DTP  6/10/94, 

42  U.S.C.  §  300aa-26. 

Tetanus  and  Diphtheria  Vaccine  (Td) 

What  you  need  to  know  about  the 
vaccine 

About  the  Diseases 

Tetanus  (lockjaw),  and  diphtheria  are 
serious  diseases.  Tetanus  is  caused  by  a 
germ  that  enters  the  body  through  a  cut 
or  wound.  Diphtheria  spreads  when 
germs  pass  from  an  infected  person  to 
the  nose  or  throat  of  others. 


Tetanus  causes 

Diphtheria  causes 

Serious,  painful 
spasms  of  all  mus¬ 
cles. 

It  can  lead  to: 

— “locking”  of  the  jaw 
so  the  patient  can- 
r*ot  open  his  or  her 
mouth  or  swallow, 
—death 

A  thick  coating  in  the 
nose,  throat,  or  air¬ 
way. 

It  can  lead  to: 

— breathing  problems 
— heart  failure 
— paralysis 
— death. 

About  the  Vaccine 

Benefits  of  the  Vaccine 

Vaccination  is  the  best  way  to  protect 
against  tetanus  and  diphtheria.  Because 
of  vaccination,  there  are  many  fewer 
cases  of  these  diseases.  Cases  are  rare  in 
children  because  most  get  DTP 
(Diphtheria,  Tetanus  and  Pertussis), 
DTaP  (Diphtheria,  Tetanus  and  acellular 
Pertussis)  or  DT  (Diphtheria  and 
Tetanus)  vaccines.  There  would  be 
many  more  cases  if  we  stopped 
vaccinating  people. 

When  Should  You  Get  Td  Vaccine? 

Td  is  made  for  people  7  years  of  age 
and  older. 

People  who  have  not  gotten  at  least  3 
doses  of  any  tetanus  and  diphtheria 
vaccine  (DTP,  DTaP,  or  DT)  during  their 
lifetime  should  do  so  using  Td.  After  a 
person  gets  the  third  dose,  a  Td  dose  is 
needed  every  10  years  all  through  life. 

Other  vaccines  may  be  given  at  the 
same  time  as  Td. 
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Tell  your  doctor  or  nurse  if  you: 

«  Ever  had  a  serious  allergic  reaction 
or  other  problem  with  Td,  or  any  other 
tetanus  and  diphtheria  vaccine  (DTP, 
DTaP,  or  DT). 

o  Now  have  a  moderate  or  severe 
illness. 

o  Are  pregnant 

If  you  are  not  sure,  ask  your  doctor  or 
nurse. 

What  are  the  Risks  From  Td  Vaccine? 

As  with  any  medicine,  there  are  very 
small  risks  that  serious  problems,  even 
death,  could  occur  after  getting  a 
vaccine. 

The  risks  from  the  vaccine  are  much 
smaller  than  the  risks  firom  the  diseases 
if  people  stopped  using  vaccine. 

Almost  all  people  who  get  Td  have  no 
problems  from  it. 


•  Mild  Problems 

If  these  problems  occur,  they  iisiially 
start  within  hours  to  a  day  or  two  after 
vaccination.  They  may  last  1-2  days: 

— Soreness,  redness,  or  swelling  where 
the  shot  was  given. 

These  problems  can  be  worse  in 
adults  who  get  Td  vaccine  very  often. 

Acetaminophen  or  ibuprofen  (non- 
aspirin)  may  be  used  to  reduce  soreness. 

•  Severe  Problems 

These  problems  happen  very  rarely: 

— Serious  allergic  reaction 
— ^Deep,  aching  pain  and  muscle  wasting 
in  upper  ann(s).  This  starts  2  days  to 
4  weeks  after  the  shot,  and  may  last 
many  months. 

What  to  do  if  there  is  a  serious 
reaction: 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 


o  Write  down  what  happened  and  the 
date  and  time  it  happened. 

o  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Report  form  or  call:  (800)  822- 
7967  (toll-free). 

The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  details  call:  (800)  338- 
2382  (toll-free). 

If  you  want  to  learn  more,  ask  jrour 
doctor  or  nurse.  She/he  can  give  you  the 
vaccine  package  insert  or  suggest  other 
sources  of  information:  U.S.  Department 
of  Health  arid  Human  Services,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention.  Td  6/10/94,  42 
U.S.C.  §  300aa-26. 

(FR  Doc.  94-14905  Filed  6-17-94;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

June  1, 1994. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  has  been  transmitted 
to  Congress. 

This  report  gives  the  status  of  65 
rescission  proposals  and  12  deferrals 
contained  in  five  special  messages  for 
FY  1994.  These  messages  were 
transmitted  to  Congress  on  October  13, 


November  1,  and  November  19, 1993; 
and  on  February  7  and  May  2, 1994. 

Rescissions  (Attachments  A  and  C) 

As  of  June  1, 1994,  65  rescission 
proposals  totaling  $3,172.2  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  45  of  the 
Administration’s  rescission  proposals  in 
P.L.  103-211.  A  total  of  $1,286.7  million 
of  the  rescissions  proposed  by  the 
President  was  rescinded  by  that 
measure.  There  are  no  rescission 
proposals  pending  before  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  June  1, 1994,  $2,990.5  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 


the  status  of  each  deferral  reported 
during  FY  1994. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 

58  FR  54256,  Wednesday,  October  20, 
1993 

58  FR  59517,  Tuesday,  November  9, 
1993 

58  FR  63264,  Tuesday,  November  30, 

1993 

59  FR  7122,  Monday,  February  14, 1994 
59  FR  24006,  Monday,  May  9, 1994 
Leon  E.  Panelta. 

Director. 
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ATTACHMENT  A 


STATUS  OF  FY  1994  RESCISSIONS 


Amounts 
(In  millions 
of  dollars) 


Rescissions  proposed  by  the  President . .  3,172.2 

Rejected  by  the  Congress . . .  -1,885.5 

Amounts  rescinded  by  P.L.  103-211,  the  FY  1994 

Emergency  Supplemental  Appropriations  Act .  -1,286.7 

Currently  before  the  Congress .  0.0 


ATTACHMENT  B 


STATUS  OF  FY  1994  DEFERRALS 


Amounts 
(In  millions 
of  dollars) 


Deferrals  proposed  by  the  President .  8,572.4 

Routine  Executive  releases  through  June  1,  1994,,..  -5,581,9 

(OMB/Agency  release  of  $5,582.4  million, 
partially  offset  by  cumulative  positive 
adjustment  of  $452  thousand.) 

Overturned  by  the  Congress . — 


Currently  before  the  Congress 


2,990,5 
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Funds  were  never  withheld  from  obligation. 


Funds  were  never  withheld  from  obligaflon 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

{Docket  No.  N-94-3778:  FR-3682-N-011 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
for  FY  1994. 

SUMMARY:  This  NOFA  informs  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  (referred  to  jointly  as 
“HAs”)  that  have  pre-1980  family 
developments,  of  the  availability  of 
$11,940,611  in  funding  for  lead-based 
paint  (LBP)  risk  assessments.  The  NOFA 
contains  information  on  the  following: 

(a)  The  purpose  of  the  NOFA. 
available  amounts  and  eligibility: 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made; 

(c)  A  schedule  of  steps  involved  in  the 
application  process:  and 

(d)  Notice  of  the  requirement  that  the 
Department’s  risk  assessment  protocol 
be  used  by  HAs  in  conducting  a  LBP 
risk  assessment  and  in  developing 
recommendations  regarding  in-place 
management. 

DATES:  An  application  may  be  submitted 
immediately  after  publication  of  this 
NOFA,  and  must  be  submitted  by  3:00 
p.m.  local  time  (i.e.,  the  time  in  the 
HUD  Field  Office  where  the  application 
is  submitted)  on  August  4, 1994  (see 
Appendix  of  this  NOFA  for  the  Hours  of 
Operation  of  HUD  Area  and  Field 
Offices).  This  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  applicants,  the  Department  will  treat 
as  ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  applications  to 
avoid  any  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery-related  problems. 
ADDRESSES:  Application  forms  may  be 
requested  from  HUD  Field  Offices  listed 
in  the  Appendix  of  this  NOFA. 
Completed  applications  are  to  be 
submitted  to  the  Field  Office  that  has 
jurisdiction  over  the  HA  submitting  the 
request  for  funding.  Copies  of  the 
Department’s  LBP  risk  assessment 
protocol,  which  establish  minimum 
requirements  that  must  be  used  by  HAs 
funded  under  this  NOFA.  are  available 
at  cost  by  calling  HUD  USER  on  1-800- 


245-2691  or  (301)  251-5154  (not  a  toll- 
free  number).  A  telecommunications 
device  (TDD)  for  persons  with  hearing 
and  speech  impediments  is  available  at 
1-800-877-8339.  The  risk  assessment 
protocol  was  previously  published  in 
the  Federal  Register  on  June  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Director,  Office  of 
Construction,  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  room  4138,  Washington,  DC 
20410,  telephone  (202)  708-1800. 

Indian  Housing  Authorities  may 
contact:  Dom  Nessi,  Director,  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  room  4140, 
Washington,  DC  20410,  telephone  (202) 
708-1015.  A  telecommunications  device 
(TDD)  for  persons  with  hearing  and 
speech  impediments  is  available  at  (202) 
708-0850  .  (These  are  not  toll-free 
telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
numbers  0348-0043,  2577-0044,  and 
0348-0046. 

I.  Purpose  and  Substantive  Description 
A.  Allocation  Amounts 

(1)  Total  amount  available.  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992  (Pub.  L.  102-139,  approved 
October  28, 1991;  at  105  Stat.  744)  (1992 
Appropriations  Act)  set  aside 
$25,000,000,  of  the  $2,800,975,000  of 
budget  authority  available  for 
modernization  of  existing  public 
housing  developments,  for  the  risk 
assessment  of  lead-based  paint  (LBP). 
However,  amounts  actually  available 
from  the  appropriated  amount  were 
reduced  because  conversions  from 
Section  8  (U.S.  Housing  Act  of  1937)- 
funded  section  202  (Housing  Act  of 
1959)  direct  loan  projects  to  rental 
assistance-funded  section  202  grant 
projects  did  not  occur  at  the  rate 
anticipated  by  Congress  in  the 
Appropriations  Act.  Reductions  were 
made  in  the  FY  1991  carryover  balances 
to  fund  FY  1992  programs,  as  provided 
in  the  Appropriations  Act.  The  amount 
of  funds  available  for  LBP  risk 
assessment  in  FY  1992  was  $23,853,455. 
Where  funds  awarded  totaled  less  than 


the  amount  available,  the  remaining 
funds  are  to  be  carried  over  in 
subsequent  NOFAs.  Thus,  in  FY  1992, 
the  Department  awarded  $9,055,821.  In 
FY  1993,  $14,797,634  was  available  for 
LBP  risk  assessment  funding  and 
$2,840,711  was  aw'arded  based  on 
applications  received.  Additionally. 
$16,312  was  awarded  in  FY  1994  to 
correct  calculation  errors  made  on 
applications  submitted  and  eligible  for 
funding  in  FY  1993.  The  total  amount 
of  funding  that  remains  available  under 
this  FY  1994  NOFA  is  $11,940,611. 

(2)  Selection  of  applications  for 
funding.  In  order  to  be  considered  for 
funding,  an  application  must  be 
complete  and  must  meet  the  threshold 
criteria  set  forth  in  Section  II.B.  of  this 
NOFA.  As  such,  it  is  required  that  the 
proposed  risk  assessment  be  for  pre- 
1980  family  developments. 

Additionally,  the  Department  has 
determined  that  a  development(s) 
targeted  within  an  application,  will  not 
be  eligible  for  funding  where  a 
development  has  been: 

•  Tested  and  abated;  OR 

•  Tested  and  the  results  were 
negative:  OR 

•  Tested,  results  w'ere  positive  and  an 
adequate  in-place  management  plan  has 
been  developed;  OR 

•  The  subject  of  a  risk  asses^sment 
previously. 

In  these  instances,  the  Department 
recognizes  that  hazards  have  been 
addressed  or  identified;  thus,  there  is  no 
need  to  conduct  a  risk  assessment. 

(3)  Cost.  Where  a  development  is 
eligible  to  be  the  subject  of  a  complete 
risk  assessment,  in  accordance  with  the 
threshold  criteria  set  forth  in  Section 
II.B.  of  this  NOFA,  the  HA  shall  base  its 
funding  request  on  a  per-unit-to-be- 
sampled-per-development  cost.  The  per- 
unit  cost  must  include  costs  for 
collection  of  dust  and  soil  samples, 
collection  of  paint  chip  samples  (where 
necessary),  administration,  laboratory 
analysis  of  collected  paint,  dust  and  soil 
samples,  interpretation  of  laboratory 
results  on  samples  collected,  review  of 
maintenance  and  management  practices, 
and  the  development  (not  the 
implementation)  of  recommendations 
for  in-place  management.  It  is  noted  that 
while  the  risk  assessment  includes  soil 
testing  for  lead  contamination,  a  level  of 
hazard  for  lead  in  soil  has  not  been  set. 
That  issue  is  currently  being  examined 
by  the  Environmental  Protection  Agency 
(EPA).  Once  the  results  of  the  soil  tests 
have  been  completed  and  forwarded  to 
the  Department  (copies  of  the  results 
must  be  sent  to  the  appropriate  Field 
Office  upon  completion)  they  will  be 
gathered  by  the  Department  and 
provided  to  EPA.  The  Department  will' 
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defer  to  EPA  for  the  establishment  of  a 
hazard  level  determination  and  for 
guidance  to  housing  authorities  for 
action  where  such  levels  are  exceeded. 
However,  where  State  or  local  laws  have 
established  lead-in-soil  standards  and 
require  action,  HAs  shall  abide  by  the 
State  or  local  requirements.  Costs 
associated  with  remediating  soil  are  not 
eligible  for  funding  under  this  NOFA. 
Funding  of  such  costs  must  be  secured 
from  other  HA  sources  (i.e.,  ClAP,  CGP, 
operating  subsidy,  operating  reserves,  or 
State/local  contributions). 

The  cost-per-imit-to-be-sampled  may 
not  exceed  the  amount  of  $495.  Prior 
year  funding  indicates  that  a  number  of 
HAs  were  able  to  complete  risk 
assessments  at  less  than  this  amount 
(ranging  from  $250  to  $350  per-unit-to- 
be-sampled,  excluding  HA 
administrative  costs).  HAs  are  strongly 
encouraged  to  budget  prudently  for 
these  costs.  Where  this  amount  is 
exceeded,  the  HA  must  submit 
justification  of  the  amount  requested, 
and  the  Field  Office  will  examine  the 
cost  reasonableness  of  such  request. 

The  method  to  be  used  to  determine 
the  number  of  units  to  be  sampled  is  set 
forth  below  and  in  the  risk  assessment 
protocol,  which,  at  a  minimum,  must  be 
used  by  HAs  funded  under  this  NOFA: 


No.  of  units  in 
development 

No.  of  units  tor  in¬ 
specting  and  testing 
(collecting  samples) 

1-4 . 

All 

5-74 . 

5 

75-124  . . 

6 

125-174  . 

7 

175-224  . :..... . 

10 

225-299  . 

12 

300-399  . 

15 

400-499  . . . 

18 

500+ . 

20  per  500  units,  plus 

1  for  each  addi¬ 
tional  increment  of 
50  units. 

As  stated  in  Section  III.A,  Application 
Content,  of  this  NOFA,  an  application 
must  state  each  development  number 
and  specify  the  number  of  units  to  be 
sampled,  the  amount  requested  for  each 
development,  and  the  total  amount  the 
HA  is  requesting. 

(4)  Assignment  of  funds.  Funds  will 
be  assigned  to  the  HUD  Area  Offices.  In 
assigning  funds  to  the  Area  Office, 
Headquarters  will  designate  an  amount 
to  be  subassigned  to  each  Indian  and 
non-Indian  Field  Officer  These  amounts 
are  based  on  the  estimated  sample  size 
of  pre-1980  family  units  minus  the 
number  of  units  previously  funded  in  ' 
Fiscal  Years  1992  and  1993,  within  each 
Field  Office. 

Based  on  the  estimates  of  pre-1980 
family  units,  $11, 619,409' will  be 


targeted  to  non-Indian  Field  Offices  and 
$321,202  will  be  targeted  to  Indian  Field 
Offices  in  the  Office  of  Native  American 
Programs  (ONAP).  The  following  table 
illustrates  the  distribution  of  funds 
targeted  to  each  Area  for  subassignment 
to  the  non-Indian  Field  offices,  as 
percentages  of  the  $11,619,409 
available: 


State  office 

Percent 
of  tar¬ 
geted 
funds 

New  Englarxf . 

4 

New  York/New  Jersey . I 

12 

Mid-Atlantic . 

14 

Southeast  . . . 

29 

Midwest  . 

16 

Southwest . . . 

14 

Great  Plains . . 

3 

Rocky  Mountain . 

3 

Pacific/Hawaii  . 

3 

Northwest/Alaska . 

!  2 

Total . . . . . 

100 

The  following  table  illustrates  the 
distribution  of  funds  targeted  to  each 
Area  for  subassignment  to  the  Indian 
Field  offices,  as  percentages  of  the 
$321,202  available: 


I 

Office  of  Native  American 
programs 

Percent 
of  tar¬ 
geted 
funds 

Chicago.  IL . 

14 

Oklahoma  City,  OK  . 

19 

Denver,  CO  . 

17 

Phoenix,  AZ . 

38 

Anchorage.  AK  . 

4 

Seattle,  WA  . . 

8 

Total . . . . . . . 

100 

As  many  eligible  applications  as 
possible  will  be  funded  within  the 
available  Field  Office  allocation  of 
funds.  If  after  fully  funding  all  eligible 
applications  within  its  jurisdiction  a 
Field  Office  has  funds  remaining  from 
its  original  allocation,  the  Field  Office 
will  notify  Headquarters  of  the  amounts 
remaining.  Headquarters  will 
redistribute  the  funds  based  on 
remaining  needs  in  other  Field  Offices. 
Headquarters  will  redistribute  funds 
from  Field  Offices  that  do  not  have 
enough  fundable  applications,  to  other 
Field  Offices  that  have  insufficient 
funds  for  fundable  applications. 

(5)  Subassignment  of  funds  to  non- 
Indian  and  Indian  Field  Offices.  Area 
Offices  shall  subassign  funds  to  each 
non-Indian  and  Indian  Field  Office 
based  on  funding  decisions  made 
pursuant  to  this  NOFA. 

(6)  Remaining  funds.  In  the  event  that 
the  funds  awarded  under  this  NOFA 
total  less  than  the  amount  available,  the 


remaining  amount  will  be  carried  over 
to  FY  1995,  because  the  Appropriations 
Act  specifically  targets  these  hinds  for 
the  assessment  of  risks  associated  with 
lead-based  paint.  If  funds  are  carried 
over  to  FY  1995,  a  subsequent  NOFA  for 
these  remaining  set-aside  funds  will  be 
published. 

B.  Eligibility  and  Requirements 

(1)  All  HAs  with  pre-1980  family 
developments  are  eligible  (i.e.,  both 
large  HAs  funded  under  the 
Comprehensive  Grant  Program  (CGP) 
and  small  HAs  funded  under  the 
Comprehensive  Improvement 
Assistance  Program  (CLAP)).  Specific 
developments  targeted  for  fimding 
within  an  application  must  meet  the 
requirements  set  forth  in  Section  Il.B.  of 
this  NOFA. 

(2)  HAs,  especially  smaller  ones,  are 
encouraged  to  form  a  consortium  for 
purposes  of  having  risk  assessments 
conducted.  Such  a  consortium  would 
enable  a  number  of  HAs  to  obtain 
coordinated  servibes  for  those  risk 
assessments.  ’ 

(3)  In  accordance  with  section  14(a)(3) 
of  the  U.S.  Housing  Act  of  1937  (1937 
Act)  (added  by  the  1992  Appropriations 
Act,  105  Stat.  759),  pre-1980  family 
developments  within  a  HA’s  inventory 
may  be  the  subject  of  a  LBP  risk 
assessment.  As  stated  in  section 
14(a)(3),  risk  assessments  are  intended 
“to  assess  the  risks  of  lead-based  paint 
poisoning  *  *  *  in  all  projects 
constructed  be:fore  1980  that  are,  or  will 
be,  occupied  by  families.”  Risk 
assessments  are  not  mandatory; 
however,  HAs  are  strongly  encouraged 
to  conduct  them;  In  undertaking  a  risk 
assessment,  a  HA  shall  use  a  risk 
assessment  protocol  that,  at  a  minimum, 
follows  the  Department’s  protocol. 

Upon  completion  of  the  risk  assessment, 
the  HA  must  provide  a  copy  of  the 
results  of  the  risk  assessment  to  the 
appropriate  Field  Office.  The  risk 
assessment  must  be  completed  within 
eighteen  (18)  months  of  HUD’s  fund 
reservation  notification  to  the  HA. 

While  the  scope  of  the  risk  assessment 
may  exceed  the  contents  of  the 
Department’s  protocol,  funding  shall  be 
requested  based  on  this  protocol.  The 
goal  of  the  protocol  is  to  enable  a  HA 
to  identify  lead  hazards  so  that 
appropriate  in-place  management  can  be 
implemented  until  testing  and 
abatement  can  be  fully  undertaken. 
Section  14(a)(3)  of  the  1937  Act  requires 
that  ]lrofessioni^l  risk  assessments 
include  dust  and  soil  sampling  and  ^ 
laboratory  analysis.  The  risk  assessment 
protocol  has  been  developed  by  the 
Department  to  ensure  compliance  with 
this  provision  and  with  certain 
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requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act. 

HAs  are  expected  to  implement  the 
in-place  management  recommendations 
resulting  from  the  completed  risk 
assessment,  especially  in  cases  where 
abatement  will  not  be  undertaken 
within  a  reasonable  timeframe  (one 
year).  However,  actual  implementation 
of  recommendations  that  result  from  the 
risk  assessment  conducted  is  not 
eligible  for  funding  under  this  NOFA. 
The  implementation  of  resulting 
recommendations  (e.g.,  comprehensive 
or  random  testing,  abatement  of  lead,  in- 
place  management  measures,  and  work 
order  modiHcations)  may  be  funded 
from  other  HA  sources  (i.e.,  CLAP,  CXJP. 
operating  subsidy,  operating  reserves  or 
State/local  contributions). 

In  no  instance  shall  the 
implementation  of  in-place 
management  measures  satisfy  the  HA ‘s 
obligation  under  the  Lead-Based  Paint 
Poisoning  Prevention  Act  to  abate  lead- 
based  paint  hazards,  rather  they  are 
interim  measures  to  be  used  until  testing 
and/or  full  abatement  can  be 
undertaken,  as  appropriate.  Similarly, 
in  no  instance  shall  corulucting  a  risk 
assessment  satisfy  the  HA ’s  obligation 
under  the  Lead-Based  Paint  Poisoning 
Prevention  Act  to  test  for  and  abate 
lead-based  paint  hazards. 

(4)  CIAP  requirements,  as  set  forth  in 
24  CFR  part  968,  subpart  B,  and  the 
CIAP  Handbook,  7485.1  REV-4,  are 
applicable  to  HAs  funded  under  this 
NOFA.  These  requirements  encompass 
implementation  schedules,  progress 
reports,  budget  revisions,  requests  for 
extensions,  closeouts,  etc.  Fund 
requisitions  are  to  be  processed  through 
the  LOCCSA^S  system. 

(5)  HAs  must  follow  the  requirements 
of  24  CFR  part  85  for  the  procurement 
of  risk  assessments. 

(6)  In  accepting  funding  to  perform  a 
risk  assessment.  HAs  must  agree  to 
participate,  if  requested  by  HUD.  in  a 
subsequent  evaluation  of  the  risk 
assessment  protocol.  This  evaluation 
will  entail  a  review  of  collected 
sampling  data  and  the  effectiveness  of 
recommended  in-place  management 
procedures. 

C.  Ineligible  Costs  and  Activities 

(1)  A  specific  development  targeted 
within  an  application  is  not  eligible  for 
funding,  in  accordance  with  the 
threshold  requirements  set  forth  in 
Section  II.B.  of  this  NOFA,  where  the 
development  has  been; 

•  Tested  and  abated;  or 

o  Tested  and  the  results  were 
negative:  or 


♦  Tested,  results  were  positive,  but  an 
adequate  in-place  management  plan  has 
been  developed;  or 

•  The  subject  of  a  risk  assessment 
previously. 

(2)  Actual  implementation  of 
recommendations  that  result  from  the 
risk  assessment  conducted  is  not 
eligible  for  funding  under  this  NOFA. 
The  implementation  of  resulting 
recommendations  [e.g.,  comprehensive 
or  random  testing,  abatement  of  lead,  in- 
place  management  measures,  and  w'ork 
order  modifications)  may  be  funded 
from  other  HA  sources  (i.e.,  CIAP,  CGP, 
operating  subsidy,  or  operating 
reserves).  HAs  are  expected  to 
implement  these  recommendations, 
especially  those  related  to  in-place 
management  measures  when  abatement 
of  lead  hazards  will  not  take  place 
within  a  reasonable  time  (one  year).  In 
no  instance  shall  the  implementation  of 
in-place  management  measures  satisfy 
the  HA’s  obligation  under  the  Lead- 
Based  Paint  Poisoning  Prevention  Act  to 
test  and/or  abate  lead-based  paint 
hazards. 

(3)  Funds  under  this  NOFA  may  not 
be  used  to  purchase  insurance  including 
existing-conditions  LBP  liability 
insurance.  While  funds  may  be  used  to 
conduct  risk  assessm^ts  required  to  be 
in  place  prior  to  the  issuance  of  an 
insurance  policy,  under  no 
circumstance  may  these  funds  be  used 
to  pay  for  the  premiums  associated  with 
this  insurance. 

D.  Selection  of  Applications 

(1)  Applications  will  be  selected  for 
funding  only  after  they  have  been 
deemed  eligible  in  accordance  with  the 
threshold  requirements  set  forth  in 
Section  n.B.  of  this  NOFA. 

(2)  Field  Offices  will  ensure  that  all 
applications  (including  copies)  are  date- 
and  time-stamped  immediately  upon 
receipt.  Decisions  for  funding  are  to  be 
made  known  to  Headquarters  by  the 
date  specified  in  the  Processing 
Schedule  in  Section  III.B  of  this  NOFA. 
The  Field  Office  will  be  responsible  for 
identifying,  notifying  applicants  of,  and 
receiving  corrections  of  any  technical 
deficiencies  in  the  application,  as 
discussed  in  Section  IV  of  this  NOFA. 

(3)  The  Field  Office  Public  Housing 
Division  Director  shall  make  final 
funding  decisions  on  the  amounts 
assigned  to  each  Field  Office.  As  many 
applications  as  possible  will  be  funded 
within  the  Field  allocation  or  any 
redistribution  of  funds.  Each  Field 
Office  will  advise  Headquarters,  by  the 
date  specified  in  the  Processing 
Schedule  in  Section  in.B  of  this  NOFA, 
on  whether  there  are  sufficient  eligible 
applications  within  its  jurisdiction  to 


require  all  of  the  funds  assigned.  In 
cases  where  all  assigned  funds  cannot 
be  used  within  a  Field  Office’s 
jurisdiction.  Headquarters  will  reassign 
the  funds  to  other  Field  Offices  that 
have  identified  a  need  for  additional 
funds,  as  described  in  Section  I.A(4)  of 
this  NOFA. 

E.  Notification  of  Awards 

The  Field  Office  will  notify  the  HA  of 
the  funding  decision  after  HUD  has 
completed  the  required  congressional 
notification.  Reservation  and 
congressional  notification  documents 
will  be  prepared  by  the  Field  Office. 

II.  Application  Process 

A.  General  Requirements 

Applications  are  available  from  HUD 

Field  Offices  listed  in  the  Appendix  of 
this  NOFA.  To  be  considered  for 
funding,  an  original  and  2  copies  of  the 
application  must  be  submitted  to  the 
HUD  Field  Office  that  has  jurisdiction 
over  the  applicant  HA.  An  application 
may  be  submitted  immediately  upon 
publication  of  this  NOFA,  and  must  be 
sulHnitted  before  3:00  p.m.,  local  time, 
on  August  4, 1994,  to  the  HUD  Field 
Office  that  has  jurisdiction  over  the 
applicant  HA.  The  contents  of  the 
application  are  listed  below,  in  Section 

III.  A  of  this  NOFA. 

The  above-stated  deadline  is  firm  as 
to  date  and  hour.  In  the  interest  of 
fairness  to  all  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

B.  Threshold  Requirements 

To  be  considered  eligible  for  funding, 
an  HA  must  propose  to  conduct  risk 
assessments  for  pre-1980  family 
developments  that: 

•  Have  not  previously  been  the 
subject  of  a  risk  assessment;  OR 

•  Have  not  been  tested  and  abated: 

OR 

•  Have  been  tested,  results  were 
positive  but  have  not  been  abated  or  an 
adequate  in-place  management  plan  has 
not  been  developed. 

III.  Checklist  of  Application 
Submission  Requirements 

A.  Application  Content 

The  following  documents  comprise 
the  application: 

(1)  0MB  Standard  Form  424, 
Application  for  Federal  Assistance  (HAs 
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shall  complete  ONLY  items  2,  5, 12, 13, 
14, 15, 17  and  18)  and  SF-424(B); 

(2)  Form  HlJD-52825,  Comprehensive 
Assessment/Program  Budget,  Part  I  - 
Summary.  The  total  amount  re(^ested 
for  funding  will  be  identified  on  this 
form  under  either  account  1410.1, 
Administration  (where  HA  staff  will  be 
used  and  the  HA  certifies  that  it  has  the 
capability  of,  and  will  be  conducting  the 
professional  risk  assessment;  NOTE:  a 
portion,  not  to  exceed  ten  percent  [10%) 
of  the  funding  requested,  may  be  used 
for  administrative  expenses  incurred  by 
the  HA,  including  the  use  of  a 
consultant  to  prepare  background 
materials  in  support  of  the  risk 
assessment),  or  account  1430.2, 
Consultant  Fees  (where  the  HA  will  be 
contracting  for  the  professional  risk 
assessment). 

(3)  Form  HUD-52825,  Comprehensive 
Assessment/Program  Budget,  Part  II  - 
Supporting  Pages.  Developments 
proposed  to  be  the  subject  of  a  risk 
assessment  are  to  be  identified  on  this 
form.  The  applicant  must  provide  the 
name;  address;  project  number;  total 
number  of  units;  number  of  units  to  be 
sampled,  in  accordance  with  the 
requirements  set  forth  in  Section  I.A(3) 
of  this  NOFA  and  in  the  risk  assessment 
protocol;  and  amount  requested  for  each 
development,  with  supporting 
justification,  as  appropriate. 

(4)  Certification  signed  by  the  HA 
Executive  Director  that,  at  a  minimum, 
the  risk  assessment  protocol  to  be  used 
will  be  equivalent  to  the  Department’s 
protocol. 

(5)  Certification  signed  by  the  HA 
Executive  Director  that  the  proposed 
risk  assessment  will  be  completed 
within  eighteen  (18)  months  of  the  date 
that  funds  are  awarded  and  that  the  HA 
agrees  to  participate,  if  requested  by 
HUD,  in  a  subsequent  evaluation  of  the 
risk  assessment  protocol,  to  assess  its 
validity  for  the  identification  of  lead- 
based  paint  hazards  and  effectiveness  in 
addressing  those  hazards. 

(6)  Certification  signed  by  the  HA 
Executive  Director  that  a  copy  of  the 
completed  risk  assessment  will  be 
provided  to  the  appropriate  HUD  Field 
Office  upon  completion  of  the 
assessment. 

(7)  Certification  that  HA  staff  are 
qualified  to  conduct  LBP  risk 
assessments,  if  applicable. 

I  (8)  Certification  that  the  HA  will 
comply  with  the  requirements  of  section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 

'  1701u)  and  the  implementing 
'  regulations  at  24  CFR  part  135. 
j  (9)  Form  HUD-50070,  Certification  for 
Drug-Free  Workplace. 


(10)  Certification  for  Contracts, 

Crants,  Loans  and  Cooperative 
Agreements,  required  of  HAs 
established  under  State  law  that  are 
applying  for  grants  exceeding  $100,000. 

(11)  SF-LLL,  Disclosure  of  Lobbying 
Activities,  required  of  HAs  established 
under  State  law  only  where  any  funds, 
other  than  federally  appropriated  funds, 
will  be  or  have  been  used  to  influence 
Federal  workers  or  Members  of  Congress 
or  their  staffs  regarding  specific  grants 
or  contracts. 

(12)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report. 

B.  Processing  Scheduie 

The  following  schedule  will  be 
followed,  and  is  designed  to  complete 
the  funding  process  during  FY  1994. 
NOTE  TO  THE  READER:  This  schedule 
assumes  that  the  NOFA  will  be 
published  by  June  21, 1994,  allowing  at 
least  45  days  for  applications  to  be 
submitted  by  the  HAs. 

(1)  HAs  send  applications  to  Field 
Office — from  date  of  publication  of 
NOFA  but  not  later  than  8/5/94. 

(2)  Field  Offices  review  applications 
for  completeness  and  advise  HAs  of  any 
technical  deficiencies — by  8/12/94. 

(3)  Technical  deficiencies  due — at 
least  by  8/19/94. 

(4)  Field  Offices  complete  reviews 
and  notify  Headquarters  of  unused 
funds  or  need  for  additional  funds — by 
8/26/94. 

(5)  Headquarters  assigns  funds  to  Area 
Offices — by  9/9/94. 

(6)  Area  Offices  subassign  funds  to 
Field  Offices — 9/16/94. 

(7)  Field  Offices  reserve  funds  and 
forward  congressional  notifications  to 
Headquarters — by  9/23/94. 

(8)  Congressional  notification  is 
completed  and  HAs  are  advised  of 
funding  decisions — by  9/30/94. 

IV.  Corrections  to  Deficient 
Applications 

Immediately  after  the  submission  of 
an  application,  the  appropriate  Field 
Office  will  screen  the  application  to 
determine  whether  all  items  were 
submitted.  If  items  1,  2,  and  3  listed  in 
Section  III.A,  Application  Content,  of 
this  NOFA  are  missing,  the  application 
will  be  con.sidered  substantially 
incomplete  and,  therefore,  ineligible  for 
processing. 

If  the  HA  fails  to  submit  any  of  items 
4-12  listed  in  Section  OLA  of  this 
NOFA,  or  the  application  contains  a 
technical  mistake,  such  as  an  incorrect 
signatory,  the  Field  Office  will 
immediately  notify  the  HA  that  it  has  14 
calendar  days  from  the  date  of  HUD’s 
written  notification  to  submit  or  correct 
the  specified  items.  If  any  of  items  4-12 


are  missing  and  the  HA  does  not  submit 
them  within  the  14-day  cure  period,  the 
application  will  be  ineligible  for  further 
processing. 

V.  Other  Matters 

A.  Environmental  Review 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SVV,  Washington,  DC 
20410-0500. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantia] 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  NOFA  merely  sets 
forth  funding  availability  for  HAs  to 
conduct,  at  their  discretion,  risk 
assessments  for  lead  paint  hazards. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  Families  could  benefit  from 
this  funding  action  as  a  result  of  the 
identification  of  immediate  and 
potential  lead-based  paint  hazards;  that 
identification  will  ultimately  lead  to  a 
safer  environment.  However,  since  the 
impact  on  the  family  is  not  necessarily 
significant  and  is  beneficial,  no  further 
review  is  considered  necessary. 

D.  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requiremen ts;  A pplicant/Reci pient 
Disclosures 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
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case  for  a  period  generally  less  than 
three  )rears.  All  reports — both  applicant 
disclosures  and  updates — ^will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  part  12,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16. 1992  (57  FR 1942),  for 
further  information  on  these  disclosure 
requirements.) 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  In  its  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  fhrther  information  on  these 
requirements.) 

E.  Section  103  of  the  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a)  is 
codified  as  24  CFR  part  4  and  applies  to 
the  funding  competition  announced 
today.  The  requirements  of  the  rule 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  fending  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  fending  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 


(202)  708-3815  (voice/TDD)  (this  is  not 
a  toll-free  numb^.  The  Office  of  Ethics 
can  provide  information  of  a  general 
nature  to  HUD  employees,  as  welL 
Howevo'.  a  HUD  employee  who  luis 
specific  program  questions,  such  as 
wheth«'  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  ccmtact  his  ot  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b),  added  by  section  112 
of  the  Reform  Act.  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  Hnancial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  has  been  implemented  in 
24  CFR  part  86.  If  readers  are  involved 
in  any  effmts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  that  part. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410-3000. 

Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 


necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Prohibition  Against  Lobbying 
Activities. 

The  use  of  fends  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
sectiwi  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  fends  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  sub-recipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  The  Department  has 
determined  that  an  IHA  established  by 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  U.S.C.  14371;  Pub.  L.  102- 
139. 

Dated;  )une6. 1994. 

Ronald  J.  Morony, 

Acting  Director,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Ptrblic  and  Indian 
Housing. 


Appendix— Hours  of  Operation  for  HUD  Offices 


Name  of  office 


Hours  of  operation 


New  England: 

Boston.  MA  . . 

Hartford  Office . . 

Manchester  Office  . 

Providence  Office . 

New  York,  New  Jersey: 

New  York,  NY . . 

Albany  Office . 

Buffalo  Office . 

Newark  Office _ 

Mid-Atlantic: 

Baltimore,  MO . . . 

Baltimore  Office  . . 

Chaileston  Office _ 

Pittsburgh  Office _ 

Richmond  Office _ 

Washmgton.  DC  Office 


8:30 

a.m.-5:00 

p.m. 

8D0 

a.m.-4:30 

p.m. 

8:00 

a.m.-4:30 

p.m. 

8:00 

a.m.-4:30 

p.m. 

8:30 

a.m.-5:00 

p.m. 

7:30 

a.m.-4:00 

p.m. 

8:00 

a.m.-4;30 

p.ra 

8-30 

a.m-5:00 

p.m. 

8:00 

a.m.-4:30 

p.m. 

8:00 

a.m.-4;30 

p.m. 

8K)0 

am.-4:30 

p.m. 

8:00 

a.m.-4:30 

p.m. 

aoo 

a.m.-4-30 

p.tn. 

8«0 

am.-4:30 

p.m. 
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Appendix— Hours  of  Operation  for  HUD  Offices— Continued 


Name  of  office 


Southeast: 

Atlanta,  GA  . 

Birmingham  Office . 

Caribbean  Office  . 

Columbia  Office . 

Greensboro  Office  . 

Jackson  Office . 

Jacksonville  Office . 

Knoxville  Office . 

Louisville  Office  . 

Ncishville  Office  . 

Midwest: 

Chicago,  IL  . . . 

Cincinnati  Office  . . 

Cleveland  Office . 

Columbus  Office . 

Detroit  Office  . 

Grand  Rapids  Office . 

Indianapolis  Office . 

Milwaukee  Office  . 

Minneapolis-St.  Paul  Office . 

Chicago  Office  (ONAP)* . 

Southwest: 

Fort  Worth,  TX  . 

Albuquerque  Office . 

Houston  Office . 

Little  Rock  Office  . 

New  Orleans  Office  . 

Oklahoma  City  Office  . 

Oklahoma  City  Office  (ONAP)* 

San  Antonio  Office  . 

Great  Plains: 

Kansas  City,  MO  . 

Des  Moines  Office . 

Omaha  Office  . 

St.  Louis  Office . . 

Rocky  Mountain: 

Denver,  CO . 

Denver  Office  (ONAP)*  . 

Pacific/Hawaii: 

San  Francisco,  CA  . 

Honolulu  Office . 

Los  Angeles  Office . 

Phoenix  Office  . 

Phoenix  Office  (ONAP)*  . 

Sacramento  Office . . 

Northwest/Alaska: 

Seattle,  WA . 

Seattle  Office  (ONAP)* . 

Anchorage  Office . 

Anchorage  Office  (ONAP)* . 

Portland  Office . 


Hours  of  operation 


8:(X)  a.m.-4:30  p.m. 
7:45  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:(X)  a.m.-4:45  p.m. 
8:00  am.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
7:45  a.m.-4:30  p.m. 
7:45  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
7:45  a.m.-4:15  p.m. 

8:15  a.m.-4:45  p.m. 
8:(X)  a.m.-4:45  p.m. 
8:(X)  a.m.-4:45  p.m. 
8:30  a.m.-4:45  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  am.-4:30  p.m. 
8:(W  a.m.-4:45  p.m. 
8:00  a.m.-4:30  p.m. 
8:(X)  am.-4:30  p.m. 
8:15  a.m.-4:45  p.m. 

8:00  a.m.-4:30  p.m. 
7:45  a.m.-4:30  p.m. 
7:45  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 

8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 

8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 

8:15  a.m.-4:45  p.m. 
7:45  a.m.-4:15  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:15  a.m.-4:45  p.m. 
8:00  a.m.-4:30  p.m. 

8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 
8:(X)  a.m.-4:30  p.m. 
8:00  a.m.-4:30  p.m. 


*Office  of  Native  American  Programs. 


|FR  Doc.  94-14947  Filed  6-17-94;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5001-61 

Notice  of  Public  Meeting  on  Auditing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting  to 
discuss  environmental  auditing  policy 
and  related  environmental  compliance 
self-evaluation  and  disclosure  issues. 

SUMMARY:  This  notice  announces  that 
EPA  will  hold  a  public  meeting  on 
Wednesday,  July  27, 1994  in 
Washington,  D.C.  which  will  be  devoted 
to  environmental  auditing  policy,  and 
the  related  issues  of  self-evaluation  and 
disclosure.  The  focus  of  the  meeting,  to 
be  chaired  by  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Assurance,  will  be  to 
consider  the  need  for  reinforcing  or 
modifying  the  Agency’s  existing  policy 
on  environmental  auditing.  The  Agency 
is  providing  this  forum  for  the  regulated 
community  and  other  interested  parties 
to  present  views  on  whether  additional 
incentives  are  npeded  to  encourage  the 
self-disclosure  and  prompt  correction  of 
environmental  violations  uncovered 
during  facility  audits. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  July  27, 1994  from  8:30 
a.m  to  5:00  p.m.  The  meeting  will 
continue,  if  necessary,  at  9:00  a.m.  on 
Thursday,  July  28, 1994. 

ADDRESSES:  The  public  meeting  will 
take  place  on  Wednesday,  July  27. 1994, 
at  the  Disabled  American  Veterans 
(DAV)  Headquarters,  in  the  Auditorium, 
located  at  807  Maine  Avenue,  SW., 
Washington,  DC.  If  necessary,  the 
meeting  will  continue  on  Thursday,  July 
28, 1994  at  the  EPA  Auditorium,  located 
at  401  M  Street,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  P.  Riedel  (Coordinator  of  Public 
Meeting  on  Auditing),  U.S. 
Environmental  Protection  Agency, 

Office  of  Compliance,  401  M  Street, 

SW.,  Washington,  DC,  20460,  phone 
(202)  260-0321,  fax  (202)  260-8511  or 
Ira  R.  Feldman,  Special  ^unsel.  Office 
of  Compliance,  (Chair  of  Auditing 
Policy  Work  Group),  401  M  Street,  SW., 
Washington.  E)C  20460,  phone  260- 
2824,  fax  (202)  260-8511. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  memorandum  dated  May  13, 
1994,  Assistant  Administrator  Steven  A. 
Herman  announced  that,  in  response  to 
tlie  request  of  Administrator  Browner, 
the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  will 


coordinate  a  reassessment  of  EPA ’s 
current  policy  regarding  environmental 
auditing  and  self-evaluation  by  the 
regulated  community.  OECA  will  seek 
to  ensure  that  any  decision  either  to 
reinforce  or  to  change  existing  policy  on 
environmental  auditing  is  informed  by 
fact.  Therefore,  the  approach  to  the 
upcoming  evaluation  of  auditing  policy 
can  best  be  characterized  as  an 
empirical  information-gathering  effort. 

EPA  is  committed  to  investigating  the 
perceived  problems  relating  to  auditing 
and  self-disclosure.  The  Agency  must, 
however,  develop  a  sufficient 
information  base  in  order  to  give  serious 
consideration  to  any  policy  options. 

EPA  hopes  to  collect  such  relevant  data 
through  implementation  of  four  actions 
this  summer: 

1.  EPA  will  convene  the  public 
meeting  described  in  this  notice  as  an 
opportunity  for  the  Agency  to  obtain  a 
wide  variety  of  views  and  to  sharpen  the 
focus  on  these  issues.  The  range  of 
issues  appropriate  for  discussion  at  the 
public  meeting  is  outlined  under 
"Agenda/Focus  Topics”  section  below. 

2.  Prior  to  the  puolic  meeting,  EPA 
expects  to  publish  in  the  Federal 
Register  a  restatement  of  the  Agency’s 
current  audit  policy.  The  most  recent 
policy  statement  on  environmental 
auditing  was  published  in  the  Federal 
Register  on  July  14, 1986,  at  51  FR 
25004. 

3.  Published  elsewhere  in  today’s 
Federal  Register  is  a  companion  notice 
soliciting  proposals  for  the 
Environmental  Leadership  Program 
(ELP)  pilot  projects.  EPA  expects  that 
the  ELJP  pilot  projects  will  generate 
useful  data  on  auditing  methodology 
and  measures.  The  ELP  projects  may 
serve  as  vehicles  for  experimenting  with 
policy-driven  incentives. 

4.  Finally,  EPA  will  encourage  the 
private  sector  to  collect  data  and  survey 
auditing  practices  in  order  to  gauge  the 
e^ect  of  enforcement  policies  on  self- 
evaluation  and  disclosure  in  the 
regulated  community. 

11.  Agenda/Focus  Topics  for  Public 
Meeting 

The  Agency  is  providing  this  forum 
for  the  regulated  community  and  other 
interested  parties  to  present  argument 
and  evidence  as  to  whether  additional 
incentives  are  needed  to  encourage  the 
self-disclosure  and  prompt  correction  of 
environmental  violations  uncovered 
during  facility  audits. 

The  Agency  is  particularly  interested 
in  receiving  information  relating  to  the 
implementation  of  EPA’s  1986 
Environmental  Auditing  Policy 
Statement.  To  date,  the  Agency  has 
received  only  anecdotal  reports  relating 


to  the  use  of  the  policy  by  Federal 
inspectors  and  prosecutors  and  their 
State  and  local  counterparts.  EPA  is 
interested  in  specific  information, 
supported  with  documentation,  about 
both  the  successes  and  failures 
associated  with  the  implementation  of 
the  1936  policy.  Matters  that  involved, 
or  should  have  involved,  penalty 
mitigation  are  especially  relevant. 

At  the  public  meeting,  EPA  will 
encourage  discussion  of  specific 
suggestions  for  auditing  policy  options. 
The  pre.sentation  of  evidence  supporting 
the  viability  of  these  options  will  be 
given  priority.  This  forum  presents  an 
opportunity  for  the  Agency  to  establish 
a  dialogue  with  the  regulated 
community  on  ways  to  provide 
increased  recognition  and  greater 
certainty  of  enforcement  response 
(through  penalty  mitigation  or  other 
mechanisms)  for  self-disclosure  and 
correction  of  violations  discovered 
through  auditing.  EPA  is  particularly 
interested  in  options  which  adapt 
existing  mechanisms  or  policies,  and 
which  expand  the  approaches  used  in 
current  EPA  self-disclosure/penalty 
reduction  programs  (e.g.,  the 
Compliance  Audit  Program  under 
section  8(e)  of  the  Toxic  Substances 
Control  Act). 

Four  States  (Colorado,  Indiana, 
Kentucky,  and  Oregon)  have  recently 
enacted  legislation  which,  with  some 
variations,  creates  a  “self-evaluative” 
privilege  for  audit  reports.  EPA  has 
consistently  opposed  this  approach, 
principally  because  of  the  risk  of 
weakening  State  enforcement  programs, 
the  imposition  of  unnecessary 
transaction  costs  and  delays  in 
enforcement  actions,  and  the  potential 
increase  in  the  number  of  situations 
requiring  the  expenditure  of  scarce 
Agency  resources,  including  the 
“overfiling”  of  State  enforcement 
actions.  EPA  urges  States  that  are 
considering  a  privilege-oriented 
approach  to  actively  participate  in  the 
comprehensive  process  described  in  this 
notice  before  pursuing  any  legislative 
action.  The  Agency  also  encourages 
States  that  have  passed  such  legislation 
to  present  documentary  justification  for 
this  approach  at  the  public  meeting. 

The  Agency  recognizes  that 
significant  interest  exists  with  regard  to 
the  potential  use  of  auditing  results  in 
criminal  enforcement.  Discussion  of  the 
relationship  of  auditing  to  criminal 
sanctions  is  therefore  appropriate  at  the 
public  meeting.  Relevant  background 
information  includes  the  Department  of 
Justice  document  entitled,  “Factors  in 
Decisions  on  Criminal  Prosecutions  for 
Environmental  Violations  in  the  Context 
of  Significant  Voluntary  Compliance  or 
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Disclosure  Efforts  by  the  Violator,*’ 
dated  July  1, 1991,  and  the  EPA 
memorandum  on  “The  Exercise  of 
Investigative  Discretion,”  from  Earl  E. 
Devaney,  Director,  Office  of  Criminal 
Enforcement,  dated  January  12, 1994. 

Lastly,  EPA  is  interested  in  discussion 
of  advances  in  the  field  of  auditing  since 
1986;  any  revision  of  auditing  policy 
should  reflect  more  recent  trends  and 
developments  in  the  auditing  field.  At 
the  public  fneeting,  discussion  may 
include  the  potential  applicability  of 
concepts  relating  to  auditing  and 
environmental  management  systems 
incorporated  into  the  Draft  Corporate 
Sentencing  Guidelines  for 


Environmental  Violations,  dated 
November  16, 1993,  as  well  as  evolving 
international  auditing  and  management 
standards.  Finally,  comment  is  expected 
on  the  potential  role  of  the 
Environmental  Leadership  Program 
pilot  projects  in  promoting  auditing 
practices  or  implementing  auditing 
policy. 

III.  Information  for  Participants 

Persons  interested  in  speaking, 
presenting  information,  or  otherwise 
expressing  comments  at  this  meeting 
should  fax  their  name,  affiliation,  phone 
number,  topic,  and  a  brief  statement  on 
what  their  presentation  can  add  to  the 


dialogue,  to  one  of  the  contacts  listed 
above  by  July  13, 1994.  Persons  wishing 
to  submit  pre-filed  testimony  may  send 
or  fax  such  material  to  one  the  contacts 
listed  above.  Speakers  will  be  notified  of 
their  time  slot  or  panel  assignment  once 
the  final  format  is  determined.  This 
meeting  will  be  open  to  the  public  as 
space  permits,  and  a  transcript  of  the 
proceedings  will  be  prepared. 

Dated;  June  14. 1994. 

Steven  A.  Herman,  * 

Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
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..... . . 28487 

1632 . 

. 28487 

1642 . 28487 

1646 . 28487 

1652 . —28487 

49  CFR 

107 . 30530 

171  . 28487 

172  . 28487,  30530,  31822 

173  . . - . 28487 

174  _ .28487 

176 . 30530 

178  . 28487 

179  . 28487 

195 . 29379 

214 . 30879 

541 . . 31162 

591 . 31558 

5^ . 31558 

826 . 30531 

Proposed  Rules: 

27 . 31818 

37 . 31818 

192 . -.30567 

194  . 30755 

195  . 30567 

571 . 30756 

1002 . 29586 

50  CFR 

17 . 30254,  31094 

100 . 28922,  29032 

216  . 30305,  31165 

217  . —29545 

222 . 31094 

226  . 28793,  30715 

227  . 29545 

229 . 31165 

301 . 29207,  30307 

625— . 28809,  29207 

661 . 31170 

663 . 29736 

671  . 28276 

672  . 28811,29208,  29548 

675  . 2881 1 , 29208,  29737, 

29964,30307 

676  . - . 28281 

685 . 28499 

Proposed  Rules: 

15— . 28826 

17 . 28328,  28329,  28508. 

29778,31620 

20 . 29700 

22 . 30892 

285 . 30896,  31621 

630 . 29779 

641 . 30389 

642- . 28330 

644 . 30903 

671  . 28827 

672  . 28827 

675  . 28827 

676  . 28827,  31189 

Ch.  11-.- . 28838 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  slock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*■)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  af  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected,  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarce  (check,  money  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:(X)  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Resenred) . 

....  (869-022-00001-2) . 

S5.00 

Jen.  1,  1994 

3  (1993  Compilofion 
ond  Ports  100  ond 
101) . 

....  (869-022-00002-1) . 

33.00 

•Jon.  1,  1994 

4 . 

(869-022-00000-9) . 

5.50 

Jon.  1,  1994 

5  Parts: 

1-699  . 

....  (869-022-00004-7) . 

22.00 

Jen.  1,  1994 

700-1199  . 

....  (869-022-00005-5) . 

19.00 

Jon.  1,  1994 

1200-End,  6  <6 
Reserved) . 

....  (869-022-00006-3) . 

23.00 

Jon.  1.  1994 

7  Parts: 

0-26  . 

....  (869-022-00007-1) . 

21.00 

Jon.  1,  1994 

27-45  . 

....  (869-022-00008-0) . 

14.00 

Jon.  1.  1994 

46-51  . 

....  (869-022-00009-8) . 

20.00 

«Jon.  1 

1,  1993 

52  . 

....  (869-022-00018-1) . 

30.00 

Jon.  1 

1,  1994 

53-209  . 

....(869-022-00011-0) . 

23.00 

Jon.  1 

1.  1994 

210-299  . 

....  (869-022-00012-8) . 

32.00 

Jon.  1. 1994 

300-399  . 

....  (869-022-000134) . 

16.00 

Jon.  ] 

1.  1994 

400-699  . 

....  (869-022-000144) . 

18.00 

Jon.  r  1994 

700-899  . 

....  (869-02240015-2) . 

22.00 

Jon.  1 

1,  1994 

900-999  . 

....  (869-022-00016-1) . 

34.00 

Jon.  1 

1,  1994 

1000-1059  . 

....(869422-00017-9) . 

23.00 

Jon.  1 

1.  1994 

1060-1119  . . 

....  (869-022-00018-7) . 

15.00 

Jon.  1.  1994 

1120-1199  . 

....  (869-022-00019-5  . 

12.00 

Jon.  1 

1,  1994 

■1200-1499  . 

....  (869422-00020-9)  ...... 

30.00 

Jon.  1 

1,  1994 

*1500-1899  . 

....  (869-022-00021-7) . 

30.00 

Jon.  1 

1,  1994 

1900-1939  . 

....  (869-022-00022-5) . 

15.00 

Jon.  1 

1.  1994 

1940-1949  . 

....  (869-022-00023-3) 

30.00 

Jon.  1.  1994 

1950-1999  . 

....  (869-02240024-1) . 

35.00 

Jon.  1 

1.  1994 

2000-End . 

....  (869-022-000254) . 

14.00 

Jon.  1,  1994 

8  . 

....  (869-02240)264) . 

22.00 

Jon.  1,  1994 

9  Parts: 

1-199  . 

._.  (869-022-40027-6) . 

29.00 

Jon.  1,  1994 

200-End  . 

....  (869-022-400284) . 

23.00 

Jon.  1,  1994 

10  Parts: 

0-50 . 

....  (86942240029-2) . 

29.00 

Jon.  1,  1994 

51-199  . 

....  (869422-00038-6) . 

22.00 

Jon.  1.  1994 

200-399  . 

....  (869422-000314) . 

15.00 

«Jon.  1 

1.  1993 

400-499 . 

....  (869422-00032-2) . 

21.00 

Jon.  1 

1.  1994 

500-End  . 

....  (869422-00033-1) . 

37.00 

Jon.  1,  1994 

11  . . . 

....  (869-022-40034-9) . 

14.00 

Jon.  1,  1994 

12  Parts: 

1-199  . 

....  (869422-00035-7) . 

12.00 

Jon.  1.  1994 

*200-219  . 

....  (86942240036-5) . 

16.00 

Jon.  1 

1,  1994 

220-299  . 

....  (86941940037-2) . 

26.00 

Jon.  1 

1.  1993 

300499 . 

....  (869-022-00038-1) ...... 

22.00 

Jon.  1, 1994 

500-599 

....  (869422-000394) 

20.00 

Jon.  1, 1994 

600-End  . . 

....  (369-022-00048-3) 

32.00 

Jon.  1,  1994 

13  . 

-.  (869422-00041-1) . 

30.00 

Jon.  1,  1994 

Title 

Stock  Number 

Price 

Revtslorv  Date 

14  Parts: 

•1-59 . 

. (869-022-00042-0)  . 

32.00 

Jen.  1.  1994 

68-139 . 

. (869-022-0C043-8) . 

26.00 

Jon. 

1.  1994 

148-199  . 

. (86W)22-00044-6) . 

13.00 

Jon.  1. 1994 

200-1199  . . 

. (869-C22-000484) . 

23.00 

Jon. 

1.  1994 

1200-End . 

(ftA6un22-00046-2) 

1600 

Irsn  1  lOOil 

15  Parts: 

’ 

8-299  . 

. (869-022-00047-1) . 

.  15.00 

Jon.  1. 1994 

308-799  . 

. (869-022-00048-4) . 

.  26.00 

Jon. 

1.  1994 

800-End  . 

. (869-022-00049-7)  . 

.  23.00 

Jon.  1, 1994 

16  Parts: 

0-149  . 

. (869-022-00058-1) . 

6.50 

Jen.  1. 1994 

158-999  . 

. (869^)22-00051-9) . 

.  18.00 

Jon. 

1.  1994 

1000-End . 

. (869-022-00052-7) . 

.  25.00 

Jon.  1,  1994 

17  Parts: 

1-199  . 

. (869-019-00054-2) . 

.  18.00 

Apr.  1,  1993 

200-239  . 

. (869-019-00055-1) . 

.  23.00 

June  1,  1993 

240-End  . 

- (869-019-00056-9) . 

.  30.00 

June  1,  1993 

18  Parts: 

- 

1-149  . 

. (869-019-(»057-7) . 

.  16.00 

Apr. 

1.  1993 

*150-279  . 

. (869-022-00058-6) . 

.  19.00 

Apr. 

1,  1994 

280-399  . 

. (869^)19-00059-3) . 

.  15.00 

Apr. 

1.  1993 

408-End  . 

. (869-019-00060-7) . 

.  10.00 

Apr.  1,  1993 

19  Parts: 

1-199  . 

. (869-019-00061-5) . 

.  35.00 

Apr.  1,  1993 

208-End  . 

. (869-022-00062-4) . 

.  12.00 

Apr.  1,  1994 

20  Parts: 

*1-399  . 

. (869-022-00063-2) . 

.  20.00 

1,  1994 

400-499  .  . . 

. (869-019-00064-0) . 

.  31.00 

Apr. 

1,  1993 

500-End  . 

. (869-019-00065-8) . 

.  30.00 

Api.1,  1993 

21  Parts: 

1-99  . 

. (669-019-00066-6) . 

15.00 

Apr. 

1,  1993 

100-169  . 

. (869-019-00067-4) . 

21.00 

Apr. 

1,  1993 

170-199  . 

. (869-019-00068-2) . 

20.00 

Apr. 

1.  1993 

*200-299  . 

. (869-022-00069-1) . 

7.00 

Apr.  1.  1994 

300-499  . 

. (869019-000704) . 

34.00 

Apr. 

1.  1993 

508-599  . 

. (869-0190(X)71-2) . 

21.00 

Apr. 

1,  1993 

608-799  . 

. (86901900072-1) . 

8.00 

Apr. 

1,  1993 

800-1299  . 

. (86901900073-9) . 

22.00 

Apr. 

1,  1993 

1308-End . . 

(fvs6-ni9-nno74-7) 

1200 

1  1993 

22  Parts: 

1-299  . 

. (86901900075-5) . 

.  30.00 

Apr. 

1.  1993 

300-End  . 

. (869019-(X)C76-3) . 

.  22.00 

Apr.  1,  1993 

23  . 

. (86901900077-1) . 

.  21.00 

Apr. 

1,  1993 

24  Parts: 

0-199  . 

. (869019000780) . 

38.00 

Apr. 

1,  1993 

208^99 . 

- (86901900079-6) . 

36.00 

Apr. 

1,  1993 

508-699  . 

. (869019-00080-1) . 

17.00 

Apt. 

1,  1993 

7(»-1699  . 

. (869019000810) . 

39.00 

Apr. 

1,  1993 

1708-End . 

. (86901900082-8) . 

15.00 

Apr. 

1,  1993 

25 . 

. (86901900083-6) . 

31.00 

Apr. 

1,  1993 

26  Parts: 

§§1.0-1-1.60  ........ 

. (869019-000844) . 

21.00 

Apt. 

1,  1993 

§§  1.61-U69  ........ 

- (86901900085-2) . 

37.00 

Apr. 

1,  1993 

§§1.170-1.300  . . 

. (86901900086-1) . 

23.00 

Apr. 

1,  1993 

§§1.301-1.400  . 

. .  (86901900087-9) . 

21.00 

Apr. 

1,  1993 

§§  1.401-1440 . 

. (86901900088-7) . 

31.00 

Apr. 

1,  1993 

§§1441-1.500  . 

. (869-019-00089-5)  . 

23.00 

Apr. 

1.  1993 

§§1.501-1.640  . 

_ (869019000900) 

20.00 

Apr. 

1. 1993 

§§1.641-1.850  . 

. (86901900091-7) . 

24.(X) 

Apr.  1.  1993 

§§1.851-1.907  . 

. (86901900092-5) . 

27.00 

Apr. 

1,  1993 

§§  1.908-1.1000  .... 

. (86901900093-3) . 

26.00 

Apt. 

1.  1993 

§§1.1001-1.1400  .. 

- (86901900094-1) . 

22.00 

Apr. 

1,  1993 

§§  1.1401-End  . 

- (86901900095-0) . 

31.00 

Apr. 

1,  1993 

2-29  . . . 

. (86901900096-8) . 

23.00 

Apt. 

1,  1993 

30-39  . 

. (86901900097-6) . 

18.00 

Apr.  1,  1993 

4849  . 

- (869019000984)  ..... 

13.00 

Apr.  1,  1993 

50-299 . 

. (869019000992) . 

13.00 

Apr.  1.  1993 

300-499  . 

- . (869017-001000) . 

23.00 

Apr. 

1,  1993 

508-599  . 

. {869O22-(X)101-9) . 

6.00 

^Apr.  1,  KKl 
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V 


THte 

Stock  Nun4)er 

Price 

Revision  Date 

600-End  . 

(869-019-00102-6) . 

8.00 

Apr.  1,  1993 

27  Parts: 

1-199  . 

(869-019-00103-4) . 

.  37.00 

Apr.  1,  1993 

•200-End . 

(869-022-00104-3) . 

.  13.00 

Apr.  1,  1994 

28  Parts: . 

1-42  . 

(869-019-00105-1) . 

.  27.00 

July  1,  1993 

43-end . . . 

(869-019-00106-9)  . 

.  21.00 

July  1,  1993 

29  Parts: 

0-99 . 

(869-019-00107-7)  . 

.  21.00 

July  1,  1993 

10(M99 . 

(869-019-00108-5) . 

9.50 

July  1,  1993 

500-899  . 

(869-019-00109-3) . 

.  36.00 

July  1,  1993 

900-1899  . . . 

(869-019-00110-7) . 

.  17.00 

July  1,  1993 

1900-1910  (§§  1901.1  to 
1910.999) . 

(869-019-00111-5)  . 

.  31.00 

July  1,  1993 

1910  (§§1910.1000  to 
end) . 

(869-019-00112-3) . 

,.  21.00 

July  1,  1993 

1911-1925  . «... 

(869-019-00113-1)  . 

.  22.00 

July  1,  1993 

1926  . 

,(869-019-00114-0)  . 

.  33.00 

July  1,  1993 

1927-End . . 

(869-019-00115-8)  . 

,.  36.00 

July  1,  1993 

30  Parts: 

1-199  . 

,(869-019-00116-6)  . 

..  27.00 

July  1,  1993 

200-699  . 

(869-019-00117-4) . 

,.  20.00 

July  1,  1993 

700-End  . 

(869-019-00118-2) . 

,.  27.00 

July  1,  1993 

31  Parts: 

0-199  . 

(869-0194)0119-1) . 

,.  18.00 

July  1,  1993 

200-End  . . . 

,(869-019-00120-4)  ..... 

,.  29.00 

July  1,  1993 

32  Parts: 

1-39,  Vol.  1 . 

..  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

..  18.00 

2July  1,  1984 

1-190  . 

(869-019-00121-2)  .... 

.  30.00 

July  1,  1993 

191-399  . 

(869-019-00122-1)  .... 

.  36.00 

July  1,  1993 

400-629  . 

(869-019-00123-9)  .... 

.  26.00 

July  1,  1993 

630-699  . 

(869-019-00124-7)  .... 

.  14.00 

sjuly  1,  1991 

700-799  . 

(869-019-00125-5)  .... 

.  21.00 

July  1,  1993 

800-End  . 

(869-019-00126-3)  .... 

.  22.00 

July  1,  1993 

33  Parts: 

1-124  . 

.  (869-019-00127-1) . 

..  20.00 

July  1,  1993 

125-199  . 

.  (869-019-00128-0) . 

..  25.00 

July  1,  1993 

200-End  . 

.  (869-019-00129-8)  .... 

..  24.00 

July  1,  1993 

34  Parts: 

1-299  . 

.(869-019-00130-1)  .... 

..  27.00 

July  1,  1993 

300-399  . 

.(869-019-00131-0)  .... 

..  20.00 

July  1,  1993 

400-End  . 

.(869-019-00132-8)  .... 

..  37.00 

July  1,  1993 

35  . 

.(869-019-00133-6)  .... 

..  12.00 

July  1,  1993 

36  Parts: 

1-199  . 

.  (869-019-00134^)  .... 

..  16.00 

July  1,  1993 

200-End  . 

.  (869-019-00135-2)  .... 

..  35.00 

July  1,  1993 

37  . 

.  (869-019-00136-1)  .... 

..  20.00 

July  1,  1993 

38  Parts: 

0-17  . 

.(869-019-00137-9)  .... 

..  31.00 

July  1,  1993 

18-End  . 

.(869-019-00138-7)  .... 

30.00 

July  1,  1993 

39 . 

.  (869-019-00139-5)  .... 

..  17.00 

July  1,  1993 

40  Parts: 

1-51  . 

.  (869-019-00140^9)  ... 

.  39.00 

July  1,  1993 

52  . 

.  (869-019-00141-7)  ... 

.  37.00 

July  1,  1993 

53-59  . 

.  (869-019-00142-5)  ... 

.  11.00 

July  1, 1993 

60  . 

.(869-019-00143-3)  ... 

.  35.00 

July  1,  1993 

61-80  . . 

.  (869-019-00144-1)  ... 

.  29.00 

July  1,  1993 

81-85  . 

.  (869-019-00145-0)  ... 

.  21.00 

July  1,  1993 

86-99  . 

.  (869-019-00146-8)  ... 

.  39.00 

July  1,  1993 

100-149  . 

.  (869-019-00147-6)  ... 

.  36.00 

July  1,  1993 

150-189  . 

.  (869-019-00148-4)  ... 

.  24.00 

July  1,  1993 

190-259  . 

.  (869-019-00149-2)  ... 

.  17.00 

July  1,  1993 

260-299  . 

.(869-019-00150-6)  ... 

.  39.00 

July  1,  1993 

300-399  . 

.(869-019-00151-4)  ... 

.  18.00 

July  1,  1993 

4nfW?4 

.  (869-0194)0152-2)  .. 

27  00 

July  1,  1993 
July  1,  1993 

425-699  . 

.(869-019-00153-1)  ... 

.  28.00 

700-789  . ;. . 

.  (869-019-00154-9)  ... 

.  26.00 

July  1,  1993 

Title  Stock  Number 

790-End  . (869-019-00155-7) . 

41  Chapters: 

1. 1- 1  to  1-10 . 

1.1- 11  to  Appendix.  2 12  Reserved) . 

3-6 . . . . 

7  . . 

8  . 

9 . . . . . 

Price 

2600 

.  13.00 
.  1300 
.  14.00 
.  6.00 
.  4.50 

.  1300 

Revision  Date 

July  1,  1993 

5  July  1,  1984 
3July  1,  1984 
3July  1,  1984 
’July  1,  1984 
sjuly  1, 1984 
3July  1,  1984 
3July  1,  1984 

10-17  . 

,.  9.50 

18,  Vol.  1,  Ports  1-5  . 

,.  13.00 

3  July  1,  1984 

18,  Vol.  II,  Ports  6-19 . 

..  13.00 

3July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  .. 

..  13.00 

3  July  1,  1984 

19-100  . 

..  13.00 

3July  1,  1984 

1-100  . 

(869-019-00156-5) . 

.  10.00 

July  1,  1993 

101  . 

(869-019-00157-3)  . 

.  30.00 

July  1,  1993 

102-200  . 

(869-019-00158-1)  . 

.  11.00 

sjuly  1, 1991 

201-End  . 

(869-019-00159-0)  . 

.  12.00 

July  1,  1993 

42  Parts: 

1-399  . 

(869-019-00160-3) . 

.  24.00 

Oct.  1,  1993 

400-429  . 

(869-019-00161-1) . 

.  25.00 

Oct.  1,  1993 

430-End  . 

(869-019-00162-0) . 

.  36.00 

Oct.  1,  1993 

43  Parts: 

1-999  . 

(869-019-00163-8) . 

.  23.00 

Oct.  1,  1993 

1000-3999  . 

(869-019-00164-6) . 

.  32.00 

0:t.  1,  1993 

4000-End . 

(869-019-00165-4) 

1400 

Oct.  1,  1993 
Oct.  1,  1993 

44  . 

,  (869-019-00166-2) . 

.  27.00 

45  Parts: 

1-199  . 

.  (869-019-00167-1) . 

.  22.00 

Oct.  1,  1993 

200-499  . 

,  (869-019-00168-9) . 

.  15.00 

Oct.  1,  1993 

500-1199  . 

,  (869-019-00169-7) . 

.  30.00 

Oct.  1,  1993 

1200-End . 

{R/i9-ni9-noi7rui) ,,  , 

2200 

Oct.  1,  1993 

46  Parts: 

1-40 . 

,(869-019-00171-9)  . 

18.00 

Oct.  1,  1993 

41-69  . 

,(869-019-00172-7)  ..... 

16.00 

Oct.  1, 1993 

70-89  . 

,(869-019-00173-5)  „... 

8.50 

Oct.  1,  1993 

90-139  . 

.  (869-019-00174-3) . 

15.00 

Oct.  1,  1993 

140-155  . 

,(869-019-00175-1)  . 

12.00 

Oct.  1,  1993 

156-165  . 

,(869-019-00176-0)  . 

17.00 

Oct.  1,  1993 

166-199  . 

.(869-019-00177-8)  . 

17.00 

Oct.  1,  1993 

200-499  . 

.(869-019-00178-6)  . 

20.00 

Oct.  1,  1993 

500-End  . 

.  (869-019-00179-4) . 

15.00 

Oct.  1,  1993 

47  Parts: 

0-19  . 

.  (869-019-00180-8) . 

.  24.00 

Oct.  1,  1993 

20-39  . 

.  (869-019-00181-6) . 

.  24.00 

Oct.  1,  1993 

40-69  . 

.  (869-019-00182-4) . 

.  14.00 

Oct.  1,  1993 

70-79  . 

.  (869-019-00183-2) . 

.  23.00 

Oct.  1,  1993 

80-End  . 

.  (869-019-00184-1) . 

.  26.00 

Oct.  1, 1993 

48  Chapters: 

1  (Parts  1-51) . 

.(869-019-00185-9)  . 

.  36.00 

Oct.  1,  1993 

1  (Parts  52-99)  . 

.  (869-019-00186-7) . 

.  23.00 

Oct.  1,  1993 

2  (Parts  201-251) . 

.  (869-019-00187-5) . 

.  16.00 

Oct.  1,  1993 

2  (Parts  252-299) . 

.  (869-019-00188-3) . 

.  12.00 

Oct.  1,  1993 

3-6 . 

.  (869-019-00189-1) . 

.  23.00 

Oct.  1,  1993 

7-14 . 

.  (869-019-00190-5) . 

.  31.00 

Oct.  1,  1993 

15-28  . 

.  (869-019-00191-3) . 

.  31.00 

Oct.  1,  1993 

29-End  . 

.  (869-019-00192-1) . 

.  17.00 

Oct.  1,  1993 

49  Parts: 

1-99 . 

.(869-019-00193-0)  .... 

.  23.00 

Oct.  1,  1993 

100-177  . 

.  (869-019-00194-3)  .... 

.  30.00 

Oct.  1,  1993 

178-199  . 

.  (869-019-00195-6)  .... 

.  20.00 

Oct.  1,  1993 

200-399  . 

.  (869-019-00196-4)  .... 

.  27.00 

Oct.  1,  1993 

400-999  . 

.  (869-019-00197-2)  .... 

.  33.00 

Oct.  1,  1993 

1000-1199  . 

.  (869-019-00198-1)  .... 

.  18.00 

Oct.  1,  1993 

1200-End . 

.  (869-019-00199-9)  .... 

..  22.00 

Oct.  1,  1993 

50  Parts: 

1-199  . 

.  (869-019-00200-6) . 

..  20.00 

Oct.  1,  1993 

200-599  . 

.  (869-019-00201-4)  .... 

..  21.00 

Oct.  1,  1993 

600-End  . 

.  (869-019-00202-2) . 

..  22.00 

Oct.  1,  1993 

CFR  Index  and  Findings 

Aids . 

.  (869-022-00053-5)  .... 

..  38.00 

Jan.  1,  1994 
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Title  Stock  Number  Price 

Complete  1994  CFR  set .  829.00 

Microfiche  CFR  Edition. 

Complete  set  (one-time  moiling) .  188.00 

Complete  set  (one-time  moiling) .  188.00 

Complete  set  (one-time  moiling) .  223.00 

Subscription  (moiled  os  issued)  . . . .  244.00 

Individuol  copies .  2.00 


Revision  Date  '  Because  ntie  3  is  on  onntxtf  compilotion,  this  volume  and  oB  previous  volumes 

.  slKKJld  be  relamed  as  a  permanent  reference  source. 

*The  July  1,  1985  edilKm  of  32  CFR  Ports  1-189  corrtatns  a  note  only  lot 
Ports  1-39  inclusive.  For  the  tuV  text  of  the  Defense  Acquisitron  PegutotKxis 
in  Parts  1-39,  corrsutt  the  three  CFR  volumes  issued  as  of  July  1, 1984,  corrto>nmg 
)991  those  ports. 

*The  July  1,  1985  edition  ot  41  CFR  Chopters  1-100  contains  o  note  only 

1992  (Q,  Chopters  1  to  49  irKlusive.  For  the  fu8  text  of  procurement  legulotions 

1993  in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o<  July  1, 
1984  contoming  those  chopters. 

1994  4^0  omerrdments  to  ttvs  volume  vrere  promulgcled  during  the  period  Api. 

1994  1,  1990  to  Mor.  31,  1994.  The  CFR  volume  issued  April  1,  1990,  should  be 

retamed. 

^No  amendments  to  this  volume  were  prochulgated  during  the  penod  July 
1,  1991  to  June  30. 1993.  The  (^R  volume  issued  July  1,  1991,  should  be  relomed. 

*  No  omendments  to  this  volume  were  promulgated  during  the  penod  JoTHKiy 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  Jonuory  1,  1993,  should 
be  reloined. 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


OfMr  Processing  Code: 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


□  YES  ,  enter  my  $ub$cription(s)  as  follows: 


Charge  your  order, 
ire  Eaeyf 


To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(i\dditional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES  NO 

May  we  make  your  namc/addrem  available  to  other  mailers?  □  □ 


Please  Choose  Method  of  Payment: 

O  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deoosit  Account  1 _ 1 _ 1 _ 1 _ 1 _ 1 _ ! _ 

im  VISA  or  MasterCard  Account 

1111  ri  1  M  1 11  n . 1 

TTTTT1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature)  (<'94» 

Mail  To:  New  Orders,  Superintendent  of  Documents 


P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  fdien  to  expect  your  renewal  notice  and  keep  a  good  filing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  rmewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  tins  example'. 


A  lenewal  notice  wtfl  be  A  renewal  notice  will  be 

rent  nywrelwately  90  day*  lent  approadmarely  90  days 

bekscdiiidBre.  before  this  dare. 


AFR  SMITH212J 

DeC94  R  1 

AFRDO  SMITH212J 

DEC94  R  1 

JOHN  SMITH 

JOHN  SMITH 

212  MAIN  STREET 

212  MAIM  STREET 

PCHtESTVILLB  MD  20747 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  contuuies  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

1b  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendoitof  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington. 

DC  20402-9373. 

1b  Inqufae  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Sigrointendent  of  Documents,  Attiu  Chief.  Mail  List  BraiKh.  Mail 
Stop:  SSOM,  Washingtem.  DC  20402-9375. 

Ibordire  a  new  subscripfioiu  Please  use  the  order  form  provided  below. 


of  Documents  Subscription  Order  Fomi 


Charge  your  Ofder. 

Itoouuyl 

1b  fax  your  orders  (;202|  912-2233 


•5468 

□YES,  pleass  erter  nv  subscriptions  as  folows: 

_ subecriptkxw  to  Federal  Register  the  daily  Federal  Registei;riiontNyirKtex  arid  LSA  List 

of  Coda  of  Federal  ReguiatiQns  Secfkxw  Aiected.  at  *490  C61 2.50  foreigr^  each  per  year. 

_ subscriptions  to  Federal  Regislar,  daH/only  P^DO).  at  *444  C555  foreign)  each  per  year. 


3 


The  total  cost  of  my  order  ia  $ _ .  ftndudes 

regular  shipping  and  handting.)  Price  subject  to  change. 


Company  or  psrional  name 


(Plaatatypaof  prtn^ 


AddKionai  addraaa/attantion  lina 


Street  address 


Cityi  State.  Zip  code 


For  privacy;  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  peyment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  (  f  |  M  t  M  — fl 

□  VISA  aMasteiCard  I  I  I  I  li«iniMten<teM 

TTTTTT 


rr 


Thank  you  Ibr  your  on/erf 


Daytima  phorie  including  area  coda  ^  Authorizino  aignatura  v  .  ^94 

_  ■  . '  •  :  Mai  To:  Superintendent  of  Documents 

Purchase  order  number  (optional)  P.O.  Box  371054,  Pittsburgh,  PA  15250-7954 


r 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  wi&  Feder^  recordkeeping 
obligations. 

The  various  abstracts  In  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatt^  and  numbered  to  ■ 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Orcier  Processing  Code: 

•7296 


To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me _  subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company.or  personal  rwme  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optiorral) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  I  I  I  I  I  I  •  I  I  —  d] ' 

□  VISA  □  MasterCard  |  |  |  |  [  (expiration  date) 

I  I  I  i  I  M  I  I  I  I  I  I  I  i;ri~rm 

Thank  you  for  your  orderi 


Authorizing  signature 

Mai)  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Document 

Drafting 

HandborA 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


□ 


Superintendent  of  Documents  Publication  Order  Form 

Order  processino  code:  *^133  Cfiaiye  your  older. 

easy/ 

¥  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inqulrlss-(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 _ 


(Company  or  personal  name) 


(Addithmal  addresa/attention  line) 


3.  Please  choose  method  of  payment: 

mi  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account 


-□ 


(Street  address] 


□  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 

i _ 1 _ 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 

4.  Mail  1b:  New  Orders,  Superintendent  of  Docxunents,  RQ.  Box  371954,  Pittsbuigh,  PA  15250-7954 


(Raw  12/91) 


a. 


.1 


